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D 


Evans  and  Others  v.  Earle.  jf    ^ 


EBT  on  bond. — ^The  plea  set  out  the  bond,  by  which  The  defendant, 
R.  Plant  and  the  defendant  were  jointly  and  severally  ^t^dTbdnd* 
bound  to  the  plaintiffs  in  the  sum  of  400i.     The  condition  ^^^  condition 

*  ^      of  which  recit- 

reclted  an  agreement  between  the  members  of  the  Provi-  ed  an  agrec- 
sional  Direction  of  the  Bombay,   Baroda,   and   Central  the  directors  of 
India  Railway  Company  of  the  one  part,  and  R.  Plant  of  ^j[^*  ^^om" 
the  other  part,  whereby  it  was  agreed  "that  R.  Plant  should  P'^^y  a"<i  J*- 

r       \       '  ^  -I  11  1  'IT-*  whereby  it  was 

forthwith  proceed  to  such  place  or  places  in  the  East  agrct-d  that  p. 
Indies,  at  such  time,  and  by  such  conveyance,  as  the  said  ^j^^  proceed  to 
company  should  direct,  and  should  there  serve  the  said  ■"^^l^P^*'  ^"^ 

,  the  East  Indies, 

company  as  engineer  and  surveyor,  at  a  salary  of  41Z.  135.  at  such  time, 
4(/.  jH^r  month,  to  commence  from  the  day  of  his  embarka-  conveyance  as 
Hon  at  Southampton;''  also  "  that  the  defendant  had  agreed  JhouldXec^t 
to  l>ecome  security  for  R  Plant,  for  fidelity  and  trust;"  ^^  *^'<^"^<i 

there  serve  the 

and  the  condition  was,  "that,  if  R.  Plant  do  and  shall  company  as 
forthwith  proceed  to  such  place  or  places  in  the  East  ce^tairiiiary 

per  month,  to 
commence  from 
tSe  day  of  kis  embareaticn  at  Southampton.  The  condition  was  in  the  terms  of  the  recited  agree- 
i<  iL  but  mentioned  no  place  of  embareaticn.  The  company  paid  for  tliepiissage  of  P.  to  India,  on 
)'  ird  a  veMe]  about  to  leave  Southampton;  but  the  bond  not  having  been  executed  in  sufficient  time 
t  ••ii.ible  him  to  go  by  that  vessel,  he  was  dir(»cted  by  the  company  to  go  by  way  of  Marseilles,  and 
♦-'  m«ri  the  vesseL  He  emliorked  at  Dover,  but  never  reached  Marseilles,  and  in  a  short  time  re- 
li.-..«'ri  tn  ihig  countrv : — Jleld,  that  the  condition  of  the  bond  was  not  restrained  by  the  recital,  and 
r^>im-r,uently  that  the  surety  was  liable,  notwithstanding  tlie  principal  did  not  embark  at  Southamp- 
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1854.  Indies,  at  such  time  and  by  such  conveyance  as  the  said 
company  shall  direct,  and  do  and  shall  from  time  to 
time,  and  at  all  times  thereafter,  during  the  continuance 
of  his  employment  by  the  Bsid  company,  well  and  faith- 
fully serve  the  said  company  as  engineer  and  surveyor, 
and  do  and  shall  devote  his  whole  time  and  attention  to 
the  duties  of  his  office,  at  all  times  serving  the  said  com- 
pany with  zeal  and  fidelity,  according  to  the  terms  of  the 
recited  agreement,"  the  bond  shall  be  void.  The  plea 
then  averred  performance  in  the  terms  of  the  condition. 

Replication — That  R  Plant  was  directed  by  the  said 
company  to  proceed  forthwith,  at  a  time  and  by  a  convey- 
ance directed  by  the  company,  to  a  place  in  the  East 
Indies  directed  by  the  company,  to  wit,  Bombay;  of  all 
which  premises  R  Plant  had  notice,  and  could  and  might 
and  ought  to  have  obeyed  and  complied  with  such  direc- 
tion, and  a  reasonable  time  for  so  doing  elapsed  before 
this  suit;  yet  R  Plant  did  not  proceed  to  the  place  in  the 
East  Indies  so  directed,  at  the  time  and  by  the  conveyance 
so  directed  or  otherwise  howsoever;  and  the  said  R.  Plant 
not  only  failed  to  proceed  to  the  East  Indies,  but  also,  be- 
fore this  suit,  abandoned  the  service  of  the  company. 

The  rejoinder  took  issue  on  the  replication. 

At  the  trial,  before  PoUocky  C.  B.,  at  the  London  Sit- 
tings after  last  Hilary  Term,  it  appeared  that  the  company 
had  paid  for  the  passage  of  R  Plant  to  India,  on  board  a 
vessel  about  to  leave  Southampton ;  but,  the  bond  not  hav- 
ing been  executed  in  sufficient  time  to  enable  him  to  go 
by  that  vessel,  he  was  directed  by  the  company  to  proceed 
by  way  of  Marseilles  and  so  meet  the  vessel.  The  company 
paid  him  125Z.  in  advance  of  salary,  and  51.  for  travelling 
expenses.  He  embarked  at  Dover,  but  never  reached 
Marseilles,  and  in  about  a  fortnight  returned  to  this 
country. 

It  was  submitted  on  the  part  of  the  defendant,  that,  as 
surety,  he  was  not  liable  for  the  misconduct  of  his  princi- 
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ptl,  arising  from  the  directions  to  go  to  Marseilles,  since  ^  18^* 
bj  the  terms  of  the  bond  it  was  evident  that  the  parties 
contemplated  an  embarcation  from  Southampton.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff  for  130Z., 
reserving  leave  to  the  defendant  to  move  to  enter  a  non- 
suit 
A  role  nisi  having  been  obtained  accordingly, 

Hawkins  and  Renniker  shewed  causa — It  was  part  of 
the  duty  of  the  principal  to  proceed  to  India  according  to 
the  directions  of  the  company,  and,  having  failed  to  do  so, 
the  surety  is  liable.  Southampton  is  mentioned  in  the 
bond  as  being  the  most  likely  place  of  embarcation  for 
India,  but  the  party  was  bound  to  proceed  at  such  times 
and  by  such  conveyance  as  the  company  should  direct 

Collier  in  support  of  the  rule. — As  against  the  surety,  the 
condition  must  be  strictly  construed.  The  obligation  was 
entered  into  with  reference  to  a  fact  well  known  to  mer- 
cantile persons,  viz.  that  vessels  for  India  usually  pro- 
ceed from  Southampton.  A  person  might  be  willing  to 
be  bound  for  the  fidelity  of  another  who  was  about  to  pro- 
ceed in  a  vessel  from  Southampton  to  India,  but  not  if  he 
was  to  go  there  by  way  of  France.  The  bond  must  be 
read  as  conditioned  for  the  faithful  performance  of  his 
duties  by  the  clerk,  provided  he  went  to  India  from 
Southampton. 

Aldebson,  B. — The  question  in  this  case  depends  on  the 
terms  of  the  condition,  which  are,  that  the  principal  "  shall 
forthwith  proceed  to  such  place  or  places  in  the  East 
Indies,  at  such  time  and  by  such  conveyance  as  the  com- 
pany shall  direct."  Therefore  the  surety  undertakes  that 
the  principal  shall  forthwith  proceed  to  such  place,  at  such 
time,  and  by  such  conveyance  as  the  company  shall  direct. 
It  may  have  been  a  matter  of  conjecture,  that  the  party 
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1854.  would  most  probably  embark  at  Southampton,  and  pro- 
ceed direct  to  India;  but  there  is  nothing  to  prevent  the 
company  from  directing  him  to  proceed  by  any  other 
route;  and  it  is  clear  that  the  parties  did  not  contemplate 
that  he  should  proceed  solely  by  a  sea  voyage. 

Platt,  R — I  am  of  the  same  opinion.  All  that  the 
condition  says,  is,  that  the  salary  of  the  principal  shall 
commence  from  the  day  of  his  embarcation  at  Southamp- 
ton ;  and  if  an  action  were  brought  to  recover  the  salary, 
there  might  perhaps  be  a  question  whether  the  party  was 
entitled  to  it,  unless  he  had  embarked  from  Southampton. 
But  that  stipulation  does  not  affect  the  obligation  of  the 
surety.  He  undertakes  that  the  principal  shall  go  where, 
when,  and  in  what  manner  the  company  shall  direct 

MARxnr,  B. — I  am  of  the  same  opinion ;  and  moreover 
I  think  that,  upon  the  pleadings,  the  plaintiff  is  entitled 
to  recover.  The  defendant  pleads  performance  in  the 
terms  of  the  condition.  The  plaintiff  replies  that  the  party 
did  not  proceed  to  the  place,  at  the  time,  and  by  the  con- 
veyance directed  by  the  company ;  and  it  was  proved  that 
he  did  not.  It  seems  to  me  that  no  question  is  raised  as 
to  the  party  embarking  at  Southampton.  But,  further,  I 
think  that,  under  the  terms  of  this  condition,  if  the  com- 
pany had  directed  the  principal  to  sail  from  London  or 
any  other  place,  the  surety  could  not  object. 

Pollock,  C.  B. — ^When  the  condition  of  the  bond  is  ex- 
amined, it  is  evident  that  the  surety  is  bound  for  the  per- 
formance by  the  principal  of  the  directions  of  the  company 
as  to  the  place  of  embarcation  for  India.  He  is  told  to 
go  by  way  of  Marseilles,  and  money  is  given  him  for  that 
purpose;  but  he  does  not  go  to  India  at  all. 

Rule  discharged  (a). 
(a)  See  North  Western  Railway  Company  v.  WMnray,  post,  p.  77. 


TBINITT   TBBM,    17  VICT. 

1854. 


WiNSHip  V.  Hudspeth.  June  2. 

1 RESP ASS  for  breaking  and  entering  a  messuage  and  in  1823,  M. 
yard  of  the  plaintiff,  and  pulling  down  his  wall  joininglioMca, 

Pleas:  first,  not  guilty;  secondly,  as  to  breaking  and  ^^^^  ^^^^'^  **^ 
tiering  the  yard  and  pulling  down  the  wall,  that  the  piece  of  ground 
defendant  was  possessed  of  a  messuage,   the  occupiers  a  yard,  but  no 
whereof,   for  twenty  years  before  this  suit,  enjoyed  of  y^,.^i^''^* 
right  and   without  interruption  a  way  on  foot  from  a  "^^^^^'^ 
public  highway  over  the  yard  of  the  plaintiff  to  the  mes-  fendant  to  oc- 
6nage  of  the  defendant,  and  from  the  messuage  of  the  de-  h^SJ^°^Uiout 
fendant  over  the  yard  of  the  plaintiff  to  the  said  public  payment  of  rent, 

'  *  *    ^  and  he  wm  ac- 

highway,  at  all  times  of  the  year,  for  the  more  convenient  customed  to 

occupation  of  the  messuage  of  the  defendant;  and  that  the  yaid  of  the 

alleged  trespasses  in   the  introductory  part  of  the  plea  ^hkh^waTiet 

mentioned  were  a  use  by  the  defendant  of  the  said  way.  ^™  *""®i!* 

•^      time  to  differ- 

The  plea  then  stated  that,  because  the  wall  was  wrong-  ent  tenants,  to 
fully  erected  across  the  yard  and  obstructing  the  way,  the  J^.  *M.'con- 
defendant  pulled  it  down.  ^f^lllT"^ 

A^  of  both  houses 

The  plaintiff  joined  issue  on  the  first  plea;  and  to  the  l"itii  his  death 
second  new  assigned,  that  the  defendant  on  other  and  i838.    in 
different  occasions,  for  other  and  different  purposes,  and  the^^tees  ' 
in  other  and  different  parts  of  the  yard,  out  of  the  said  "°^"  ^i"  ^^^ 

*  ,  conveyed  the 

way,  committed  the  trespasses. — Plea  to  new  assignment,  last-mentioned 

. ,  1  •   1    •  •    ■       J  house  and  the 

Dot  guilty;    upon  which  issue  was  joined.  ground  behind 

At  the  trial,  before  Phtt,  B.,  at  the  last  Durham  As-  Jt^J^h^'Xm 
sizes,  the  following  facts  appeared. — In  the  year  1823,  one  the  plaintiff 

,  ,  derived  his 

Mariners,  having  purchased  the  land  in  question,  erected  title,   in  Scp- 

opon  it  the  two  dwelling  houses  now  belonging  respec-  ^  trustees^' 

tively  to  the  plaintiff  and  the  defendant.     Behind  each  X7h^w  and 

house  there  was  a  piece  of  ground  appropriated  as  a  yard,  ground  to  the 

defendant,  who 
continued  to  oc- 
^•^jit,  and  u«c  the  way  acros3  the  plaintiff's  yard  withont  interruption  until  the  year  1853: — //eld, 
^t  therr  was  no  user  of  the  way  ^  as  of  right ^  for  twenty  years,  within  the  meaning  of  the  2  & 
^WiJL  4,  c.  71,  ».  •3. 
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1854.  but  there  was  no  wall  dividing  the  two  yards.  In  the  year 
WiNsHip  1832,  Manners,  who  was  the  father-in-law  of  the  defend- 
HuDRPBTH  ^^*»  permitted  him  to  occupy  one  of  the  houses  without 
payment  of  rent ;  and  the  defendant  was  accustomed  to 
pass  over  the  yard  at  the  back  of  the  other  house  to  a  public 
highway.  The  latter  house  was  let  from  time  to  time  to 
different  tenants.  Manners  continued  owner  of  the  pro- 
perty in  question  until  his  death  in  December,  1838.  On 
the  20th  of  August,  1839,  the  trustees  under  his  will 
conveyed  the  last-mentioned  house  and  the  ground  be- 
hind it  to  one  Mack,  through  whom  the  plaintiff  derived 
his  title  by  purchase.  The  conveyance  to  Mack  contained 
no  reservation  of  a  right  of  way  for  the  owners  of  the  ad- 
joining house.  On  the  12th  of  September,  1839,  the 
trustees  conveyed  that  house  and  ground  to  the  defendant, 
who  continued  to  occupy  it  without  interruption,  and  use 
the  way  across  the  plaintiff's  yard.  In  the  year  1853  the 
plaintiff  built  a  wall  dividing  the  two  yards,  and  the  de- 
fendant knocked  down  the  wall,  which  was  the  trespass 
complained  of 

It  was  submitted  on  behalf  of  the  defendant,  that  he 
had  acquired  a  right  to  the  way  by  twenty  years'  uninter- 
rupted user.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  to  en- 
ter a  verdict  for  him. 

Manisty,  in  last  Easter  Term,  obtained  a  rule  nisi  ac- 
cordingly; against  which 

Knowlea  and  Unthank  now  appeared  to  shew  cause; 
when  the  Court  called  on 

Manisty  to  support  the  rule. — Under  the  2  &  3  Will  4, 
c.  71,  s.  2,  the  defendant  acquired  a  right  to  the  way  in 
question  by  the  uninterrupted  enjoyment  for  twenty  years 
Unity  of  seisin  in  the  owner  of  the  two  houses  during  a 
portion  of  the  period  docs  not  prevent  the  right  from  at- 
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Uching.  If,  ingtftad  of  the  defendant  purchasing  his 
loose,  it  had  been  bought  by  another  person,  and  his 
occupation  had  continued  in  the  same  manner,  he  would 
have  acquired  a  right  to  the  house  as  well  as  to  the 
way.  The  distinction  between  unity  of  seisin  and  unity 
of  possession,  as  an  answer  to  a  claim  of  easement,  is 
pointed  out  in  England  y.  Wail  (a).  [Martiuy  B.,  referred 
to  the  case  of  Bright  y.  Walker  (&).]  There  the  land  over 
which  the  way  was  claimed  was  in  the  possession  of  a 
lessee,  who  held  under  a  lease  for  lives  granted  by  the 
Bishop  of  Worcester,  and  the  principle  of  that  decision 
was,  that  the  statute  in  express  terms  excludes  the  time 
that  the  person,  who  is  capable  of  resisting  the  claim,  is 
tenant  for  life,  and  that  the  period  of  enjoyment  must  be 
against  an  owner  in  fee.  [AldersoUy  R — Here  there  was 
DO  enjoyment  as  of  right  for  twenty  years.  The  right  was 
exercised  from  the  time  the  defendant  purchased  his 
house;  and  the  previous  time  during  which  he  occupied  it 
by  permission  of  the  owner  of  the  two  houses  cannot  be 
taken  into  account.]  It  is  not  necessary  that  there 
should  be  a  continuous  user  against  the  same  party. 
Neither  is  the  right  affected  by  the  change  of  tenure,  for 
the  defendant  used  the  way  continuously  during  the 
times  that  he  was  occupier  and  owner  of  his  house. 
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Alderson,  B. — The  rule  must  be  discharged  According 
U)  the  true  construction  of  the  statute,  in  order  to  make  a 
User  **as  of  right,"  it  must  be  exercised  for  the  period 
prescribed  as  of  right  against  all  persons,  so  as  to  be 
evidence  of  a  perfect  right.  If  such  had  been  the  case 
here,  no  doubt,  under  the  statute,  that  would  have  been 
e<^uivalent  to  a  grant.  But  here  th^  defendant  has  no 
way  ''as  of  right,'  since  the  exercise  for  the  first  seven 
years  was  during  a  period  when  the  owner  could  not 
stop  him  ;    and  therefore  he  gained  no  right  during  that 


(./)   10  M.  ^.  W.  699. 


(h)  1  CM.  &  IJ.  211. 


_^^^^^^  time,  ud  it  musi  be  left  <mi  i.4  tLe  compatanoiL  In  the 
rear  1S39  be  piirchm£«id  Uf  bcmse.  &z>d  fc^r  the  snoceeding 
fonrt'&en  jears  exercised  the  rirLt :  Ivt  be  mitsi  do  so  for 
tweatr  rears:  and  siDce  the  time  vbes  be  nsed  the  wst 
not  cf  right  cuiDot  be  added  to  the  time  vhen  he  used  it 
as  of  right,  the  user  is  for  less  than  rrentr  rears.  Bright 
T.  Walier\  decided  that,  if  the  enjorment  cannot  gire  a 
title  as  against  all  persons  baring  estates  in  the  land,  it 
gires  no  title  as  against  a  leasee  and  those  Haiming  under 
bun.  That  seems  to  me  the  onlj  sensible  constmction 
that  can  be  put  on  the  statute 

Platt,  R — I  am  of  the  same  opinion.  The  statute 
gives  the  person  who  has  had  the  user  for  the  prescribed 
period  the  same  right  as  if  it  had  been  giren  him  hj 
grant ;  but  the  user  must  hare  been  exercised  as  of  right 
against  the  person  who  could  hare  made  the  grant  A 
tenant  of  the  adjoining  house  could  not  make  the  grants 
and  therefore  the  user  as  against  him  was  immaterial 

'Haxtis,  R — I  am  of  the  same  opinion.  If  the  2nd 
section  of  the  statute  be  read  with  reference  to  the  prior 
state  of  the  law,  the  matter  is  clear.  Before  the  statute,  a 
person  who  claimed  a  way  by  prescription  allt^ed  a  user 
as  of  right  from  the  time  of  l^al  memory,  and  conse- 
quently, if  it  could  be  established  that  there  was  unity 
of  possession  at  any  time,  that  defeated  the  presumed 
right  Therefore,  whenever  there  was  reason  to  appre- 
hend that  the  prescriptive  right  of  way  might  have  been 
extinguished  by  unity  of  possession,  it  was  usual  to  claim 
it  as  away  by  non-existing  grant;  and  some  Judges  left  it 
to  the  jury  to  find  a  grant,  while  others  treated  the  ques- 
tion as  oue  of  law,  and  directed  the  jury  to  presume  a 
grant    Then  came  the  2  &  3  Will  4,  c.  71,  the  2nd  section 

(n)  1  C.  M.  &  E.  211. 


HUDSPBTH. 


TRINITY  TERM,   17  VICT. 

of  which  provides,  that  no  claim  which  may  be  lawfiiUy         1854. 
made  at  common  law,  by  custom,  prescription,  or  grant,      winrhip 
to  any  way,  &c.  which  shall  have  been  actually  enjoyed 
by  any  person  claiming  right  thereto,  without  interrup- 
tion, for  twenty  years,  shall  be  defeated  by  shewing  only 
that  such  way  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years;  "but  nevertheless  stick  claim  may 
be  defected  in  any  other  way  by  which  the  same  is  now 
liable  to  be  defeated."    Therefore,  by  analogy  to  the  prior 
law,  it  is  evident  that  the  claim  may  be  defeated  by  shew- 
ing a  unity  of  possession  within  twenty  years.    The  sub- 
sequent part  of  the  section  shews,  beyond  all  doubt,  what 
was  the  meaning  of  the  legislature;  for  it  says,  that  where 
the  way  shall  have  been  so  enjoyed  for  the  full  period  of 
forty  years,  "  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible;"'  thus  drawing  a  distinction  between  an 
enjoyment  for  twenty  years  and  forty  year&     Here  the 
right  of  way  is  not  sought  to  be  defeated  by  shewing  that 
it  was  first  enjoyed  at  a  period  prior  to  the  twenty  years, 
but  by  shewing  a  state  of  things  wholly  inconsistent  with 
a  user  as  of  right.    Such  a  case  is  clearly  not  within  the 
statute. 

Rule  discharged  (a). 

(a)  PoUocky  C.  B.,  was  absent. 
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The  plaintiff 
kept  a  deposit 
account  at  a 
joint-stock 
bank.    The 
manager  of  the 


the  bank  had 
an  equitable 
mortgage  on 
■ome  houses  of 
a  third  person, 
Bulject  to  a 
mortgage  of 
400/.,  and  ad- 
vised him  to 
>archase  the 


June  9.       Thompson  v.  Bell,  Public  OflScer  of  the  National  Provin- 
cial Bank  of  England. 

vyOUNT  for  money  lent  by  the  plaintiff  to  the  above 
company,  and  for  money  received  by  the  company  for  the 
plaintiff's  use. 

Pleas,  never  indebted,  and  payment;  upon  which  issues 

bank  represent*  .    .       ■, 

ed  to  him  that    Were  jomed. 

At  the  trial,  before  ErlCy  J.,  at  the  last  Hampshire  As- 
sizes, it  appeared  that  the  action  was  brought  to  recover 
from  the  National  Provincial  Bank  of  England  the  sum 
of  5951,  under  the  following  circumstances: — 

Mrs.  Thompson,  the  wife  of  the  plaintiff,  who  was  an 
parcnase  tbe  engineer,  residing  abroad,  kept  a  deposit  account  at  the 
40orto*bepaid  Southampton  branch  of  the  National  Provincial  Bank  of 
Se^mOTtoffe**^  England,  which  was  a  banking  co-partnership  under  the 
and  195/.  to  the  7  Geo.  4,  c.  46.  It  appeared  that  a  person  who  kept  a 
plaintiff  con-  deposit  account  never  drew  cheques,  but  the  bank  gave 
tM^hL'deposit  ^^^  ^  receipt  for  the  money  when  deposited,  and  he  might 
receipts  to  the    at  any  time,  on  presenting  that  receipt  with  his  name  in- 

manager  at  the  •'  /  ^  ,        ...  . 

bank,  who,  on  dorscd  on  it,  obtain  his  principal  and  interest  up  to  the 
toaderk^iT"  day  of  rc-pajrment  In  October,  1849,  Mrs.  Thompson's 
69«f  m^  deposit  account  consisted  of  three  sums  of  744Z,  61,  and 
manager  then     251,  for  which  she  held  three  deposit  receipts.    At  that 

gare  the  ph&in-       .  /•     i        n        i 

tiff  a  receipt  in  time  One   Kerr  was  the  manager  of  the  Southampton 

statSi^S*'  branch  of  the  bank;  and  he  represented  to  Mrs.  Thompson 

19W.  was  the  ^y^^^  ^j^^  bank  had  an  equitable  mortgage  on  some  houses 

chase-money  of  at  Southampton  belonging  to  one  Williams,  subject  to  a 

that  4m  was  mortgage  of  400Z.,  and  advised  Mrs.  Thompson  to  pur- 

hmTowiviff  chase  the  houses  for595Z.;  which  she  consented  to  do: 

the  mortgage. 

He  afterwards  absconded  with  the  595/.  The  plaintiff  having  brought  an  action  against  the  bank  to 
recover  the  money,  the  jury  found  that  the  manager  intended  to  make  the  plaintiff  believe,  and  the 
plaintiff  did  believe,  that  the  manager  was  acting  in  this  transaction  as  agent  for  the  bank : — Held, 
that  the  bank  was  responsible  for  the  money. 
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4002.  to  be  paid  in  discharge  of  the  mortgage,  and  1 952. 
to  the  bank.  On  the  12th  of  November  Mrs.  Thompson 
went  to  the  bank  with  her  deposit  receipts;  and  the  inter- 
est having  been  calculated  up  to  that  time,  she  indorsed 
the  receipts  with  her  name,  and  delivered  them  to  Eerr, 
who  presented  them  to  a  clerk  at  the  counter  of  the  bank, 
and  received  5952.  Kerr  then  gave  Mrs.  Thompson  a  new 
deposit  receipt  for  18021,  the  balance  due  to  her,  and  also 
the  following  receipt: — 

^  S^thampton,  12th  Nov.,  1849. 
"  Received  from  J^  l?iompSon  the  sum  of  One  hun- 
dred and  ninetj-five  poi^s,^in^he  balance  of  pur- 
chase-money of  two  hSuses^n  Iifedmck  Street,  Newtown, 
the  property  of  Mr.  iF'illivi  l^^liams,  and  occupied  by 
Mrs.  Trew  and  Mr.  IMpiL  p     | 

"Purchase-money^.  •  ^»  J$^95.| 

"  To  pay  off  m«^ga|e  ^0. 

"  Balance  as  above   .  .  jei95— <£^695." 


11 


"  John  Eebb. 
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The  statement  made  by  Kerr  to  Mrs.  Thompson  was 
untrue,  and  he  absconded  with  the  5952.  The  defendant 
adduced  evidence  to  shew  that  Kerr  had  no  authority  from 
the  directors  to  sell  any  property  of  the  bank. 

It  was  submitted,  on  behalf  of  the  defendants,  that 
Kerr,  as  local  manager  of  the  bank,  had  no  authority  to 
enter  into  a  contract  of  this  description,  which  was  not 
within  the  scope  of  the  business  of  a  banker,  and  conse- 
quently the  defendants  were  not  liable.  The  learned 
Jadge  left  it  to  the  jury  to  say,  first,  whether  Kerr  had 
authority  from  the  bank  to  assign  securities  which  they 
held  on  real  property :  Secondly,  whether  Kerr  intended 
to  make  Mrs.  Thompson  believe,  and  Mrs.  Thompson  did 
believe,  that  Kerr  was  acting  as  agent  for  the  bank  in 
ai>&igning  uvcr  the  property  of  the  bank.     The  jury  an- 
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16M.        swered  both  questions  in  the  affinnative,  and  a  verdict  was 

Thompson      ^^^^^  ^^^  ^^^  plaintiff  for  596/. 


V. 

BUL. 


Kinglakey  Serjt,  in  last  Easter  Term,  obtained  a  role 
nisi  for  a  new  trial  on  the  ground  of  misdirection;  against 
which, 

Bramwell  and  Barstow  now  shewed  cause. — ^The  mana- 
ger of  the  bank  had  authority  to  enter  into  the  bargain. 
Assuming  that  the  bank  had  an  equitable  mortgage  on 
the  property  in  question  for  advances  made  to  a  customer, 
then,  although  the  manager  might  have  no  power  to  sell 
the  real  property  of  the  bank,  it  was  clearly  within  the 
scope  of  his  authority  to  receive  payment  of  that  debt 
and  deliver  up  the  security.  An  agent,  in  the  absence 
of  notice  limiting  his  authority,  must  be  presumed  to 
have  the  authority  necessary  for  transacting  the  busi- 
ness which  he  is  appointed  to  manage ;  and  it  is  notori- 
ously part  of  the  business  of  bankers  to  lend  money  on 
security.  This  money  was  given  to  the  manager,  upon 
the  faith  that  he  would  pay  it  over  to  the  bank  in  dis- 
charge of  a  debt  due  to  them,  and  obtain  the  security; 
and,  as  regards  their  liability,  it  can  make  no  difference 
that  his  representations  were  untrue.  The  case  is  dis- 
tinguishable from  Bishop  v.  The  Countess  of  Jersey  (a); 
for  there  the  transaction  was  a  mere  private  arrangement 
between  a  customer  and  one  of  several  partners  in  a  bank 
for  a  loan  to  that  partner's  son,  and  consequently  the  bank 
could  not  be  liable.  Here  the  transaction  was  in  effect 
a  payment  of  money  into  the  bank,  in  order  that  part  of 
it  might  be  applied  in  discharge  of  an  equitable  mortgage, 
and  the  residue  handed  over  to  the  owner  of  the  houses 
on  the  completion  of  the  purchase. 

Kinglakey  Serjt,  and  Montague  Smith  in  support  of  the 

(a)  2  Drcwry,  143. 
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rala — The  manager  could  not  bind  the  bank  by  an  agree-        1854. 
ment  to  sell  their  property.    In  the  absence  of  any  special 
tnthority,  his  power  to  bind  them  was  limited  by  the  au- 
thority which  the  law  implies,  viz.  to  do  such  acts  as  ap- 
pertain to  the  ordinrry  business  of  bankers.     It  is  no  part 
of  the  business  of  bankers  to  sell  mortgage  securities.  That 
the  transaction  was  a  private  one  between  the  manager 
of  the  bank  and  the  plaintiff  is  evident  from  the  receipt, 
▼hich  is  given  in  his  own  name.     The  plaintiff's  wife 
drew  out  her  money  from  the  bank  in  the  usual  way  by 
delivering  up  the  deposit  receipts,  and  entrusted  it  to  the 
manager  individually.     The  case  is  not  distinguishable 
from  Bishop  v.  The  Cowntess  of  Jersey, 

Pollock,  C.  R — ^We  all  agree  that  the  rule  ought  to  be 
discharged.  The  jury  have  found  that  the  manager  of 
the  bank  intended  to  make  the  plaintiff's  wife  believe, 
and  that  she  did  believe,  that  he  was  acting  in  this  trans- 
action as  agent  for  the  bank.  That  being  so,  the  conclu- 
sion is,  that  the  money  is  still  in  the  bank,  since  it  was 
j»aid  to  the  agent  of  the  bank.  In  my  opinion,  it  is  un- 
necessary to  travel  further.  The  manager  of  a  bank  is  a 
person  apppointed  to  conduct  the  entire  business  irrespec- 
tire  of  the  partners ;  and  in  this  case  the  manager  un- 
doubtedly received  the  money  in  the  first  instance  from 
the  plaintiff 's  wife,  and  gave  her  a  deposit  receipt  He 
then  represents  to  her  that  some  benefit  would  accrue  by 
her  investing  that  money  in  a  different  way.  She  listens 
to  his  suggestion,  and  draws  out  the  money,  which  she 
hands  over  to  him,  as  manager  of  the  bank,  to  be  dis- 
posed of  in  the  way  suggested.  That  he  does  not  do, 
therefore  the  money  is  still  in  the  hands  of  the  bank. 

Aldibson,  B. — The  question  resolves  itself  into  one  of 
fact,  viz. — was  the  money  paid  to  the  bank,  or  to  the 
manager  individually?   Now  it  appears  that  the  plaintiff's 
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1864.  wife  had  a  sum  of  money  in  the  bank  on  a  deposit  account, 
when  it  was  suggested  to  her  by  the  manager  of  the  bank 
that  she  might  employ  a  part  of  it  more  profitably  by  in- 
vesting it  in  a  particular  way.  She  accedes  to  that,  and 
is  desirous  of  withdrawing  her  money  as  a  deposit,  and 
receiving  in  exchange  for  it  certain  houses.  For  that  pur- 
pose it  was  necessary  that  4002.  should  be  paid  in  dis- 
charge of  a  mortgage,  and  that  1952.  should  be  paid  to 
the  bank,  in  order  to  get  rid  of  their  equitable  lien. 
Therefore  she  gives  up  her  deposit  notes,  and  pays  to  the 
manager  of  the  bank  5952.,  in  order  that  he,  as  such  man- 
ager, may  so  dispose  of  it  But  he  does  not,  and  therefore 
the  bank  are  responsible.  It  is  a  payment  of  money  into 
the  bank,  in  order  that  their  agent  may  dispose  of  it  in  a 
certain  way,  which  he  does  not  do.  Then  the  money  is 
still  in  the  hands  of  the  bank. 

Platt,  B.,  concurred  (a). 

Rule  discharged. 

(a)  Martin^  B.,  was  absent. 
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1854. 

Williams  v.  The  Great  Western  Railway  Company.        Juml. 

IHE  declaration  stated,  that  the  company  were  the  The  1 69th  sec- 
owners  of  the  Great  Western  Railway,  and  of  certain  car-  g  wai.*4*  I. * 
riages  used  by  them  for  the  conveyance  of  passengers,  goods,  ^'^-^  ^^^^  '^' 
and  chattels,  in,  upon,  and  along  the  said  railway,  to  wit^  Great  Western 
from  the  Paddington  terminus  to  Bristol,  and  from  Bristol  panyTenact^ 
to  the  Paddinirton  terminus,  for  hire  and  reward  to  the  **  ^a^  J^ti»<n^t 

®  '  ^      ^  extra  charge,  it 

company  in  that  behalf;  and  thereupon  the  plaintiff,  to  shall  be  lawfiii 

▼it,  on  &c^  became  and  was  a  passenger  in  one  of  their  senger  travel- 

images,  to  be  by  them  safely  and  securely  carried  and  ^^P»S,tl. 

conyeyed  thereby,  together  with  his  luggage,  on  a  certain  ^^^  J>™  "?»- 

journey,  to  wit,  firom  the  Paddington  terminus  to  Bristol,  not  exceeding ' 

and  thence  back  again  from  Bristol  to  the  Paddington  we^htondfoar 

terminus,  for  reward  to  the  company  in  that  behalf:  and  cu^K^*  ^"  ^" 

'  X-      i/  '    ^  mensions;  and 

the  company  then  received  the  plaintiff  as  such  passenger,  that  the  cDm- 

,.,,..  .  .        pany  shall  in  no 

together  with  his  luggage,  to  wit,  a  portmanteau  contain-  case  be  respon- 
ing  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  two  S^ngTwhatoo- 
coats,  three  waistcoats,  one  pair  of  trousers,  four  shirts,  ever  carried  up- 

*  on  the  railway 

six  handkerchiefs,  one  dressing-case,  three  brushes,  one  with  any  pas- 
razor,  one  strop,  one  pair  of  boots,  one  set  of  studs,  two  thanYuch  iwl- 
pair  of  stockings,  one  bottle  of  scent,  of  the  value,  to  wit,  ofX5iin*^not' 
of  201 ;  and  thereupon  it  became  and  was  the  duty  of  the  exceeding  the 
company  to  use  due  and  proper  care  that  the  plaintiff  and  mensions  afore- 
his  luggage  should  be  safely  and  securely  carried  and  con-  Jhlit'noXiifff 
Tcjed  by  and  upon  the  said  railway  from  the  Paddington  ^^^^1"!^"''^*°^ 
terminus  to  Bristol,  and  thence  from  Bristol  back  again  to  make  liable 
to  the  Paddington  terminus. — Breach :  that  the  company  furthertha"n 
did  not  use  due  and  proper  care  in  and  about  the  carriage  ,Wto^i'awTt!i^  . 
and  conveyance  of  the  plaintiff's  luggage,  but  so  carelessly  ^oach  propne- 

^  ^     tors  and  com- 

mon carriers 
would  be  lia- 
ble/ Section  144  enables  the  company  to  make  bye-laws  **  for  the  good  goTemment  of  the  affairs 
of  the  company,  and  for  the  management  of  the  said  undertaking.'*  The  comp«iny  made  a  bye-law, 
thtt  erery  tirst-class  passenger  should  be  allowed  to  carry  112  pounds  of  luggage  free  of  charge,  but 
that  the  company  would  not  be  responsible  for  the  care  of  the  same,  unless  booked  and  the  carriage 
t^wof  paid  for: — HeUl^  that  the  company  had  no  power  to  make  the  bye  law,  since  it  was  in  con- 
tnTTotioo  o(  the  l^lKfa  section* 
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and  negligently  conducted  themselves  with  respect  to  the 
said  luggage,  that  the  same  thereby  became  and  was 
wholly  lost  to  the  plaintiff. 

Plea:  That,  after  the  passing  of  the  5th  &  6th  Will  4, 
c  cvii.,  and  before  the  times  in  the  declaration  mentioned, 
a  bye-law  was,  in  pursuance  of  and  according  to  the  pro- 
visions contained  in  the  said  Act,  made  and  enacted  by 
the  defendants  at  a  general  meeting  duly  convened  in 
that  behalf,  by  which  bye-law  it  was  provided  and  en- 
acted, that  every  first-class  passenger  upon  the  defend- 
ants' railway  should  be  allowed  to  carry  1 1 2  pounds,  and 
every  second-class  passenger  56  pounds,  of  luggage  free  of 
charge;  but  that  the  company  would  not  be  responsible 
for  the  care  of  the  same,  unless  booked  and  the  carriage 
thereof  paid  for  accordingly  to  the  company  or  their 
officers  in  that  behalf — Averment,  that  the  said  bye- 
law,  from  the  time  when  it  was  made  as  aforesaid  to  the 
time  of  the  committing  of  the  alleged  grievances,  con- 
tinually and  ever  since  has  been  in  full  force  and  ef- 
fect, and  reduced  into  writing  under  the  common  seal 
of  the  defendants,  and  printed  and  published;  and  that 
all  the  requisites  to  make  the  same  binding  and  effec- 
tual had  been,  before  the  time  when  the  plaintiff  became 
a  passenger,  complied  with  and  fulfilled;  and  that  the 
said  bye-law,  ever  since  the  making  thereof,  up  to  and 
at  the  several  times  in  the  declaration  mentioned,  and 
every  of  them,  was  printed  on  boards,  and  hung  up  and 
affixed,  and  continued,  on  front  of  the  several  toll-houses 
erected  on  the  said  railway  and  the  other  buildings 
and  places  at  which  any  rates  or  tolls  were  collected  or 
paid  by  or  to  the  defendants,  and  amongst  others  at  the 
said  Paddington  Station;  that  the  defendants  were  al- 
ways ready  and  willing  to  book  and  receive  payments 
for  the  luggage  in  the  declaration  mentioned ;  and  that 
the  luggage  in  the  declaration  mentioned  was  luggage, 
and  the  plaintiff  was  a  first-class  passenger  within  the 
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tnie  intent  and  meaning  of  the  said  bje-Iaw;  and  that 
ike  plaintiff  did  not,  when  he  became  a  passenger,  or 
efer,  book  and  pay  for  his  said  luggage,  or  for  any  part 
thereof,  and  the  same  was  not  booked  and  paid  for  ac- 
cording to  the  said  bye-law,  or  in  any  manner,  and  the 
suae  was  not  received  by  the  defendants,  as  in  the  declar- 
ftdon  alleged,  otherwise  than  subject  to  the  said  bye-law. 

Replication  to  the  said  plea,  so  far  as  the  same  relates  to 
part  of  the  said  luggage,  that  is  to  say,  two  coats,  three 
waistcoats,  one  pair  of  trowsers,  four  shirts,  six  handker- 
chiefs, one  pair  of  boots,  two  pair  of  stockings,  that  the  said 
railway  was  and  is  a  railway  called  the  Great  Western 
Railway,  authorised  and  constructed  under  and  by  virtue 
of  the  provisions  of  certain  Acts  of  Parliament,  &c. ;  that 
the  defendants  are  the  Great  Western  Railway  Company 
in  those  Acts  mentioned;  that,  after  the  passing  of  the 
said  several  Acts,  and  on  the  occasion  in  the  declaration 
mentioned,  the  plaintiff  became  and  was  such  passenger 
in  one  of  their  carriages,  to  be,  together  with  his  said  lug- 
gage, by  the  company  safely  and  securely  carried  and 
conveyed  on  the  said  journey  upon  and  along  the  said 
railway  for  reward  to  the  company  in  that  behalf,  and 
the  company  so  then  received  the  plaintiff  as  such  pas- 
senger, together  with  his  said  luggage,  for  the  purpose 
aforesaid,  and  the  plaintiff  paid  the  said  company,  as  and 
for  such  reward,  a  sum  of  money,  to  wit,  \l.  14:8,  2cZ.;  that 
the  said  luggage  was  the  said  portmanteau,  with  the  said 
goods  and  chattels  of  the  plaintiff  in  the  said  portmanteau 
contained;  that  divers  of  the  said   goods  and  chattels, 
that  is  to  say,  the  said  two  coats,  &c.,  in  the  introductory 
part  of  this  replication  mentioned,  were  the  plaintiff's 
requisite  and  necessary  articles  of  clothing,  and  were  on 
the  said  occasion  requisite  and  necessary  to  be  by  and 
^ith  him  had  and  taken  upon  and  along  the  said  railway, 
and  that  the  said  portmanteau  was  requisite  and  necessary 
fjr holding  the   said  last-mentioned  goods  and  chattels; 
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1804.  that  the  residue  of  the  said  goods  and  chattels,  that  is  to 
WiujAHi  ^^7'  ^^^  ^*'^  dressing  case,  the  said  tliree  bruslies,  the 
„  "■  said  razor,  the  said  strop,  the  said  set  of  studs,  and  the 

WcHTKHN  said  bottle  of  scent,  were  articles,  goods,  and  chattels  of 
the  plaintiiF,  requisite  and  necessary  for  him  to  be  had, 
taken,  and  used  by  him  on  the  said  occasion,  for  the  pui> 
pose  of  and  In  and  about  the  reasonable  and  necessary 
attiring  and  dressing  nf  his  person;  that  the  said  luggage, 
that  is  to  say,  the  said  goods  and  chattels  in  the  declara- 
tion mentioned,  together  with  and  inclusive  of  the  said 
portmanteau  containing  the  same,  did  not  exceed  forty 
pounds  weight  or  four  cubic  feet  in  dimensions;  and  that, 
when  he  became  such  passenger  on  the  occasion  aforesaid, 
he  had  no  knowledge  or  notice  of  the  alleged  bje-law; 
that  the  said  part  of  the  said  luggage  in  the  introductory 
part  of  this  replication  mentioned,  on  the  said  occasion, 
by  and  through  the. carelessness,  negligence,  and  default 
of  the  defendants  in  that  behalf,  became  and  was  and  is 
■wholly  lost  to  the  plaintiff,  modo  et  formi.  And  the  plain- 
tiff, as  to  60  much  of  and  so  far  as  the  said  plea  relates  to 
the  other  portion  and  residue  of  the  said  luggage,  and  the 
causes  of  action  in  respect  thereof,  says,  that  he  will  not 
furtliLT  prosecute  his  suit  in  respect  thcrcuf. 
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Ctfirftfi^  in  support  of  the  demurrer. — The  rejoinder  and 
pka  are  bad.  It  is  material,  in  the  first  place,  to  consider 
the  dtuation  of  the  company  independently  of  the  bye- 
law.  The  5  &  6  Will.  4,  c.  evil,  not  merely  empowers  the 
eompany  to  construct  a  railway,  which  may  be  used  by  all 
penons  on  payment  of  toll:  sect.  163;  but  it  also  autho- 
liaes  the  company  to  become  common  carriers  of  passen- 
gers and  goods:  sect.  167(a).  The  company  have  availed 
tbemselves  of  that  provision,  and  consequently,  by  the 
169th  section  (6),  every  passenger  is  entitled  to  have  his 
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(a)  Sect  167.  <<ThAt  it  shall 
be  lawful  for  the  said  oompany. 
Slid  they  are  hereby  authorised, 
if  thej  shall  think  proper,  to  use 
and  employ  locomotive  engines 
or  other  moving  power,  and  iu 
carriages  or  waggons  drawn  or 
propelled  thereby  to  convey  upon 
the  said  railway,  and  also  along 
and  upoD  any  other  railway 
eommunicating  therewith,  all 
Rich  passengers,  cattle,  and  other 
uiiinnlA,  gitods,  wares,  and  mer- 
chandise, articles,  matters,  and 
things,  aa  shall  be  offered  to 
iLem  for  that  purpose,  and  to 
make  such  reasonable  chargeH 
for  frnch  conveyance  as  they  may 
htm  time  to  time  determine 
npoD,  in  addition  to  the  several 
ntM  or  toUs  by  this  Act  au- 
thorised to  be  taken:  Provided 
alvajs.  that  it  shall  not  be  law- 
fclforthe  said  company,  or  for 
MT  perM>n  u%ing  the  said  rail- 
way 2U  carrier»,  to  charge  for 
titt  oooveyance  of  any  passenj^'er 
0^11  the  said  railway  any 
P^tt^r  sum  thaJi  the  sum  of 
^kftepence  halfpenny  per  mile, 
OMdading  the  toll  or  rato  berein- 
^pp  grants. 


»» 


(6)  Sdct.  169.  "  That  without 
extra  charge  it  shall  be  lawful  for 
every  passenger  travelling  upon 
or  along  the  said  railway  to 
take  with  him  his  articles  of 
clothing  not  exceeding  forty 
pounds  in  weight  and  four  cubic 
feet  in  dimensions;  and  the  said 
company  shall  in  no  case  be  in 
any  way  liable  or  responsible  for 
the  safe  carriage  or  custody  of, 
or  for  any  loss  of  or  injury  to 
any  articles,  matters,  or  things 
whatsoever  carried  upon  or  along 
the  said  railway,  with  or  accom- 
p'm}'ing  the  person,  of  or  belong- 
ing to  any  passenger,  or  deliver- 
ed for  the  purpose  of  being 
carried,  other  than  and  except 
such  passenger's  articles  of 
clothing,  not  exceeding  the 
weight  and  dimensions  afore- 
said: Pi-ovidcd  always,  that  no- 
thing herein  contained  shall  in 
any  case  extend  or  be  deemed 
or  construed  to  extend  to  charge 
or  make  liable  the  said  company 
further  or  in  any  other  case 
than  where,  according  to  the  laws 
of  this  realm  for  the  time  being, 
stage  coach  proprietors  and  com- 
mon carriers  would   be   liablr; 
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clothing,  not  exceeding  forty  pounds  in  weight,  and  four 
cubic  feet  in  dimensions,  carried  without  extra  charge. 
To  that  extent  the  company  are  subject  to  all  the  liabili- 
ties of  common  carriers,  but  not  beyond  that  limit,  unless 
they  agree  to  become  so  for  an  additional  consideration. 
But,  if  a  passenger  carried  articles  of  clothing  not  exceed- 
ing the  prescribed  weight  and  dimensions,  the  company 
would  be  responsible  for  their  loss,  although  he  carried 
something  in  addition.  Therefore,  independently  of  the 
bye-law,  the  plaintiff  would  clearly  be  entitled  to  recover. 
Then,  what  is  the  effect  of  the  bye-law?  It  cannot  be 
read  literally;  for,  if  so,  it  would  apply  to  articles  of  cloth- 
ing under  forty  pounds  weight,  and  so  conflict  with  the 
express  provisions  of  the  169th  section.  It  must,  there- 
fore, be  read  in  connection  with  the  167th  and  169th  sec- 
tions, and  its  meaning  will  then  be,  that,  in  addition  to 
the  forty  pounds  weight  of  clothing,  every  first  class  pas- 
senger may  carry,  free  of  charge,  luggage  of  any  descrip- 
tion, making  up  the  weight  of  112  pounds;  but  that  the 
company  will  not  be  responsible  for  the  excess  above  forty 
pounds,  unless  booked  and  the  carriage  paid  for.  In  any 
other  view  the  bye  law  is  bad,  for  it  in  effect  repeals  the 
169th  section.  But,  further,  the  company  had  no  power  to 
make  this  bye-law.     The  144th  section  (a)  empowers  the 


nor  shall  anything  herein  con- 
tained extend  or  be  deemed  or 
construed  to  extend  in  any  de- 
gree to  deprive  the  said  company 
of  any  protection  or  privilege 
which  either  now  or  at  any  time 
hereafter  common  carriers  or 
stage  coach  proprietors  have  or 
may  have;  bnt  the  said  com- 
pany shall  from  time  to  time 
and  at  all  times  have  and  be  en- 
titled to  the  benefit  of  every 
such  protection  and  privilege.** 
(a)  Sect  144.  "  That  the  said 


company,  at  some  general  or  spe- 
cial general  meeting  of  the  said 
company,  shall  have  full  power 
and  authority  from  time  to  time  to 
make  such  bye-laws,  orders,  and 
miles  as  to  them  shall  seem  ex- 
pedient for  the  good  government 
of  the  affairs  of  the  said  com- 
pany, and  for  regulating  the  pro- 
ceedings and  remunerating  and 
reimbursing  the  expenses  of  the 
said  directors,  and  for  the  man- 
agement of  the  said  undertak- 
ing, and  of  the  officers  and  ser- 
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company  to  make  bye-laws  "  for  the  good  government  of 
the  affairs  of  the  said  company,  and  for  regulating  the 
proceedings,  and  remunerating  and  reimbursing  the  ex- 
penses of  the  said  directors,  and  for  the  management  of 
the  said  undertaking,  and  of  the  officers  and  servants  of 
the  said  company,^'  &c. ;  "  and  to  impose  and  inflict  such 
reasonable  fines  and  forfeitures  upon  all  persons  offending 
against  tlie  same,  as  to  the  same  company  shall  seem 
meet,  not  exceeding  the  sum  of  51  for  any  one  offence." 
This  bye-law  is  unauthorised  by  that  section,  and  unrea- 
sonable. [^Pollack,  C.  B. — If  the  company  have  power  to 
make  such  a  bye-law,  they  may  impose  a  penalty  of  5L 
upon  every  passenger  who  disobeys  it.  The  144th  section 
certainly  does  not  authorise  such  a  bye-law.] 
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Tu&tB  <^  the  said  company,  in 
all  respects  whatsoever,  and  from 
time  to  time  to  alter  or  repeal 
nich  bye-laws,  orders,  and  rules, 
or  any  of  them,  and  to  make 
others^  and  to  impose  and  inflict 
Each,  reasonable  fines  and  for- 
feitures upon  all  persons  offend- 
ing against  the  same  as  to  the 
aaid  company  shall  seem  meet, 
not  exceeding  the  sum  of  five 
pounds  for  any  one  offence,  such 
fines  and  forfeitures  to  be  levied 
and  recovered  as  any  penalty 
may  by  this  Act  be  levied  and 
recovered ;  which  said  bye-laws, 
orders,  and  rules,  being  reduced 
uito  'ATiting  under  the  common 
seal  of  the  said  company,  shall 
be  printed  and  published;  and 
sndi  bye-laws,  orders,  and  rules, 
except  such  as  shall  relate  solely 
to  the  proprietors  or  directors  of 
the  said  company,  or  to  any  of 
their  officers  or  servants,  shall 
be  painted  on  boards,  and  hung 
up  and  affixed  and  continued  on 


the  front  or  other  conspicuous 
part  of  the  several  toll-houses  to 
be  erected  on  the  said  railway  and 
other  buildings  or  places  at  which 
any  rates  or  tolls  shall  be  col- 
lected or  paid  under  the  au- 
thority of  this  Act ;  and  which 
boards  shall  from  time  to  time 
be  renewed  as  often  as  the  same 
or  any  part  thereof  shall  be 
obliterated  or  destroyed;  and 
such  bye-laws,  orders,  and  rules 
shall  be  binding  upon  and  be 
observed  by  all  parties,  and  shall 
be  sufficient  in  all  Courts  of  law 
or  equity  to  justify  all  persons 
who  shall  act  under  the  same : 
Provided  that  such  bye  laws, 
orders,  or  rules  be  not  repug- 
nant to  the  laws  of  that  part  of 
the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Eng- 
land, or  to  any  directions  in  this 
Act  contained ;  and  all  such  bye- 
laws,  orders,  and  rules  shall  be 
subject  to  a])peal  in  manner 
hereinafter  mentioned," 
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The  Court  then  called  on 

WtUes  for  the  defendants. — The  bye-law  is  not  unrea- 
sonable, at  least  with  reference  to  booking  the  luggage. 
It  is  in  accordance  with  the  exceptions  engrafted  on  the 
common-law  liability  of  carriers:  Baxendale  v.  Hart  (a). 
By  the  169th  section,  the  company  are  not  responsible  for 
luggage  other  than  a  particular  description,  unless  an 
extra  charge  is  paid.  By  the  bye-law  the  company  do  not 
refuse  to  carry  without  extra  charge ;  but  they  only  re- 
quire, that  passengers  who  seek  to  impose  on  them  an  ad- 
ditional risk,  should  comply  with  its  requisitiona  [Alder- 
son,  B. — The  1 69th  section  says,  that  without  extra  charge 
the  company  shall  be  liable,  as  common  carriers,  for  arti- 
cles of  clothing  of  certain  weight  and  dimensions;  the 
bye-law  says,  that  the  company  will  not  be  liable  for  those 
articles  unless  booked  and  paid  for.]  It  is  conceded  that, 
unless  the  bye-law  is  one  which  it  was  competent  for  the 
company  to  make  under  the  144th  section,  in  connection 
with  the  169th,  the  plea  is  bad.  The  words  in  the  144th 
section  "for  the  management  of  the  said  undertaking" 
are  sufficiently  large  to  include  the  "  management  of  the 
traffic  on  the  railway."    The  189th  section  (6)  enables  the 


(a)  6  Exch.  782. 

(b)  Sect  189.  « That  it  shall 
be  lawful  for  the  said  company 
from  time  to  time  to  make  such 
orders  and  regulations  as  they 
shall  think  proper  for  regulating 
the  travelling  upon  and  use  of 
the  said  railway,  and  the  times 
when  the  same  shall  be  open  for 
use,  and  for  or  relating  to  trar 
vellers  and  carriages  passing 
upon  the  said  railway,  and  for 
or  relating  to  the  mode  or  means 
by  which  and  the  speed  at  which 
such  carriages  shall  from  time 


to  time  be  moved  or  propelled, 
and  the  times  of  their  departure 
and  arrival,  and  the  loading  or 
unloading  thereof  respectively, 
and  the  weights  which  they  shall 
respectively  carry,  and  the  de- 
livery of  goods  and  other  things 
which  shall  be  conveyed  in  or 
upon  such  carriages,  and  also 
for  preventing  the  smoking  of 
tobacco  and  the  commission  of 
any  other  nuisance  in  or  upon 
any  such  carriages,  or  in  any 
of  the  stations  or  premises  occu- 
pied by  or  belonging  to  the  said 
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company  to  make  orders  for  regulating  the  travelling 
upon  and  use  of  the  railway.  Suppose  the  company  made 
an  order  that  a  direction  should  be  put  on  all  luggage, 
and  a  passenger  refused  to  obey  the  order,  might  not  the 
company  refuse  to  carry  his  luggage?  If  so,  it  is  clear 
that  they  have  a  power  with  respect  to  carrying  luggage 
independently  of  the  1 69th  section. 

Pollock,  C.  B. — The  bye-law  is  clearly  bad:  it  contra- 
venes the  J  69th  section. 

Aldersok,  B. — I  am  of  the  same  opinion.  The  bye- 
law  in  effect  repeals  that  section. 

Platt,  R — ^I  am  of  the  same  opinion.  The  company 
have  as  much  right  to  make  a  bye-law  that  they  will  not 
be  responsible  for  the  safety  of  passengers. 

Habtin,  B. — The  company  have  certainly  no  power  to 
make  such  a  bye-law. 

Judgment  for  the  plaintifr(a). 
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company,  and  generally  for  regii- 
Utiu;^  the  passing  ui)on,  using, 
or  workmg  the  said  railway  and 
other  works    by   this    Act  au- 
thori^,  or  in  anywise  relating 
thereto     respectively;    and    all 
BQch  orders  and  regulations  shall 
lie  binding   ujHjn   and   be   con- 
fcnuetl  to  by  the  said  comi>any, 
ADii  by  all  owners  of  and  persons 
lianng  the   care  or   conduct  of 
«i«*h  •.•arrL'iges,    and  by  all  per- 
soDH  Ui«iiig  or  working  the  said 
raiJwavand  <»ther  works,  and  by 
»U  travellers      and     passengers 
[-ftwinir  ii|X)D   the    said  railway, 
apoii  jittin  of  forfeiting  and  pay- 
ing a    sum    not    exceeding  5/., 
*iij  ]j   tht.-    sai«l     coini^any  may 


attach  to  any  such  default:  Pro- 
vided always,  that  in  every  case 
of  infniction  or  non-observance 
of  any  such  rules  or  regulations, 
which  shall  be  attended  with 
danger  to  the  public  or  annoy- 
ance to  travellers,  or  which  shall 
obstruct  or  hinder  the  said  com- 
pany in  their  due  and  lawful  use 
and  working  of  the  said  rail- 
way, it  shall  be  lawful  for  the 
said  company  and  their  agents 
summarily  to  interfere  to  obviate 
such  danger,  or  to  remove  or 
prevent  such  obstruction,  nui- 
sance, or  hindrance." 

(a)  See    Orcat   WeHern    Uail- 

ivay  Company  v.  Ooodnian,  12  C, 

B.  313. 
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^(''V  31.  IIOOKPATTON  V.  BuSSELL. 

Ko  action  will  X  HE  declaration  stated  that,  before  the  making  of  the 
undertiJibg  Judge^s  Order  thereinafter  mentioned,  the  plaintiff  recover- 
Mntained  in  a    ^ J  against  the  defendant  in  the  Court  of  Exchequer  a 

Judge  ■  order,     ^         °  ^ 

though  the  judgment  for  1472. 8«. ;  that  the  defendant  afterwards  filed 
by  consent,  and  tis  petition  in  the  Court  for  the  Relief  of  Insolvent 
^*^nded^"*^  Debtors  for  protection  from  process,  and  thereupon  the 
upon  a  good      granting  of  such  protection  was  opposed  by  the  plaintiff, 

consideration. 

and  the  same  was  adjourned  sine  die,  and  the  plaintiff  in- 
curred in  such  opposition  costs  amounting  to  4Z1  4«.  Od; 
that  the  plaintiff  afterwards  issued  on  the  said  judgment 
a  writ  of  ca.  sa.  indorsed  to  levy  1 49t  4«.  8d.  and  interest, 
by  virtue  whereof  the  sheriff  took  the  defendant  in  execu- 
tion. "  And  thereupon,  and  whilst  the  defendant  was  so 
in  custody  by  virtue  of  the  said  writ,  the  defendant  caused 
a  summons  to  be  issued  out  of  the  Court  of  Exchequer, 
and  to  be  served  on  the  plaintiff,  to  shew  cause  why, 
amongst  other  things,  the  defendant  should  not  be  dis- 
charged out  of  the  custody  of  the  said  sheriff;  which  sum- 
mons was  afterwards,  on  the  27th  day  of  April,  a  d.  1852, 
attended  by  the  plaintiff  and  the  defendant  before  Sir  T, 
J.  Piatt,  one  of  the  Barons  of  the  Court  of  Exchequer; 
and  in  consideration  that  the  plaintiff  would  not  oppose, 
and  would  consent  to  the  said  Sir  T,  J,  Piatt  making  the 
order  hereinafter  mentioned,  and  the  defendant  being  dis- 
charged out  of  custody,  the  defendant  consented  to  the  said 
Sir  T,  J,  Piatt  making  the  order  hereinafter  mentioned; 
and  thereupon,  on  the  same  day  and  year,  the  said  Sir  T.  J, 
Piatt,  by  and  with  the  consent  of  the  plaintiff  and  the  defen- 
dant, made  an  order  in  the  words  and  figures  following,  (that 
is  to  sa  ) — William  Hookpayton  y.  Edward  BusscU:  Upon 
hearing  the  attornies  or  agents  on  both  sides,  I  do  order 
that,  upon  payment  by  the  defendant  of  5t  to  the  plaintiff's 
attorney  forthwith,  the  defendant  be  discharged  out  of  the 
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custody  of  the  sheriff  of  Middlesex  as  to  this  action,  the  1854. 
defendant  hereby  undertaking  to  pay  the  rest  of  the  debt  Hookpatton 
and  costs,  including  the  costs  of  the  opposition  (4i  4a  OcL)  g  ''• 
in  the  InsoWent  Court  by  monthly  instalments  of  2t 
The  first  payment  to  be  made  on  the  27th  day  of  May 
next,  the  judgment  to  stand  as  a  security.  The  defend- 
ant hereby  consenting,  that,  in  default  of  payment  in 
either  of  the  said  instalments  as  aforesaid,  the  plaintiff  be 
at  liberty  to  issue  execution  by  fieri  facias  or  capias  ad 
satisfaciendum:  the  defendant  hereby  undertaking  to 
bring  no  action  against  the  plaintiff.  Dated  this  27th 
day  of  April,  1852.  T.  J.  Platt. — ^Averments,  that  the 
defendant  thereupon  then  forthwith  paid  to  the  plaintiff's 
attorney,  in  pursuance  of  the  said  order,  the  sum  of  52., 
and  with  the  consent  of  the  plaintiff  was  discharged  out 
of  the  custody  of  the  sheriff  as  to  the  said  action;  and 
although  the  defendant  afterwards,  in  pursuance  of  his 
aaid  undertaking,  did  pay  to  the  plaintiff  the  first  of  the 
said  instalments  of  22.,  yet  he  has  not  paid  any  other  of 
the  said  instalments. 
Demurrer  and  joinder. 

Maude  in  support  of  the  demurrer. — The  declaration 
does  not  disclose  any  cause  of  action.  It  will  be  argued 
that  this  is  not  the  ordinary  case  of  a  Judge's  order,  because 
the  circumstances  under  which  it  was  made  create  a  con- 
tract on  the  part  of  the  defendant  to  obey  it.  But  the  or- 
der is  a  mere  direction  by  the  Judge  that  certain  things 
shall  be  done,  and  for  the  disobedience  of  which  the  de- 
fendant is  liable  to  an  attachment.  The  case  is  not  dis- 
tinguishable in  principle  from  Dent  v.  Basham  (a),  where 
this  Court  held  that  no  action  lies  for  the  disobedience  of 
a  Judge's  order  made  under  the  6  &  7  Vict.  c.  73,  s.  37,  for 
the  delivery  by  an  attorney  to  his  client  of  his  bill  of  costs. 
Though  the  order  in  question  was  made  by  consent,  it 
must  be  treated  as  any  other  order:  Joddrel  v. (6). 

(a)  9  Exch.  460.  {b)  4  Taunt  253. 
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1854.  The  Court  then  called  on 

HOOKPATTON 

_   ^'  Dowdeswell  to  support  the  declaration. — On  the  face  of 

BUSBSLL.  , 

the  declaration,  there  is  a  mutual  agreement  between  the 
parties,  founded  on  a  good  consideration,  and  ratified  and 
confirmed  by  a  Judge's  order.  It  is  not  the  less  a  contract 
between  the  parties  because  its  performance  may  be  en- 
forced by  attachment  [Piatt,  B. — There  is  no  instance 
of  an  action  on  a  peremptory  undertaking.  PoUock,  C.  B. 
— A  Judge's  order  is  an  undertaking,  not  to  the  party,  but 
to  the  Court.  Martin,  B.,  referred  to  Wade  v.  Simeon(a)i] 
In  Wentworth  v.  BuUen  (6),  Parke,  J.,  says,  "  Now,  though 
there  is  no  remedy  for  disobedience  of  a  Judge's  order  (as 
such)  by  one  of  the  parties  against  another  by  action,  but 
by  attachment  merely,  yet,  if  it  be  made  by  the  consent 
of  both,  and  be  founded  on  a  binding  agreement,  an  action 
will  not  the  less  lie  upon  that  agreement,  though  it  have 
also  the  additional  sanction  of  a  Judge's  order.  The  con- 
tract of  the  parties  is  not  the  less  a  contract,  and  subject 
to  the  incidents  of  a  contract,  because  there  is  superadded 
the  command  of  a  Judge.  The  case  of  an  agreement  to 
refer  by  order  of  a  Judge  is  a  familiar  instance,  many 
actions  being  brought  on  such  agreements."  [PoUock, 
C.  B. — ^Those  observations  were  purely  obiter  dicta.  The 
action  was  brought  for  arresting  the  plain tifi*  for  too  much; 
and,  a  verdict  having  been  found  for  the  plaintifi*,  a  rule 
nisi  was  obtained  for  entering  a  nonsuit,  on  the  ground 
that  the  action  was  not  maintainable,  or  for  a  new  trial, 
on  the  ground  that  the  damages  were  excessive.  All  the 
Judges  were  of  opinion  that  the  damages  were  excessive, 
and  on  that  ground  granted  a  new  trial;  and,  my  Brother 
Parke  having  intimated  a  doubt  whether  the  action  was 
maintainable,  the  Court  recommended  the  parties  to 
come  to  some  arrangement.]     The  fact  of  the  plaintiff* 

(a)  2  C.  B.  548.  {h)  9  B.  &  C.  840. 
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haTing  a  remedy  by  attachment  does  not  prevent  him        1854. 
from  bringing  an  action  for  the  breach  of  contract.  Hookpatton 


Pollock,  C.  R — ^The  defendant  is  entitled  to  judgment. 
Where  the  order  is  made  by  authority  of  the  Judge,  and 
vithout  the  consent  of  the  parties,  I  am  clearly  of  opinion 
that  no  action  will  lie  upon  it.  Then  does  it  make  any 
difference  that  the  order  is  made  by  consent?  I  think  not« 
The  consent  is  merely  the  giving  a  power  to  make  an  or- 
der which  could  not  be  made  without  it,  but  when  the  or- 
der is  made,  it  is  the  same  as  an  order  in  invitum,  and 
the  proper  remedy  for  disobedience  of  it  is  by  attachment 
We  ought  to  guard  against  attempts  to  create  new  causes 
of  action,  and  new  modes  of  multiplying  costs. 

Aldebsok,  B. — ^I  am  of  the  same  opinion.  This  is  in 
substance  an  action  on  an  order  of  a  Judge.  It  is  said 
that,  because  the  order  is  made  by  consent,  it  amounts  to 
a  contract  But  the  consent  is  only  a  permission  for  the 
Judge  to  make  the  order,  which  he  could  not  otherwise  do. 
Then,  the  consent  having  given  the  Judge  jurisdiction,  it  is 
the  same  as  if  he  had  jurisdiction  before,  and  the  order 
is  an  undertaking  to  the  Court  that  the  party  will  do 
what  he  is  ordered,  and  if  he  does  not  he  is  subject  to  an 
attachment  I  do  not  agree  with  the  observations  of  my 
Brother  Park^  in  Weiitworth  v.  Bullen, 

Platt,  B. — The  compact  between  the  parties  is,  that  an 
order  of  a  Judge  shall  be  drawn  up  upon  those  terms,  and 
that  the  party  shall  have  the  remedy  for  enforcing  it 
which  is  incident  to  a  Judge's  order,  viz.  attachment. 

IIabtix,  B. — I  am  of  the  same  opinion.  No  action  can 
be  maintained  on  a  Judge's  order,  as  such.  It  is  urged  that 
this,  I>eing  an  order  made  by  consent,  amounts  to  a  contract 
But  the  order  is  not  drawn  up  on  consent,  and  if  there 
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I8M.        has  been  any  contract  ta  pay  the  money,  the  plaintiff 
HooKPATTON    should  declare  upon  it,  and  not  upon  the  order.     It  is  ob- 
^  ^'  vious  what  the  nature  of  the  order  is.     The  defendant,  be- 

ing  in  custody,  applies  to  a  Judge  to  be  discharged,  and  it 
is  arranged  that  he  shall  be  discharged  upon  payment  of 
a  sum  of  money  down,  and  the  rest  by  instalments,  the 
judgment  to  stand  as  a  security,  and  the  defendant  con- 
senting that,  in  default  of  payment  of  any  instalment, 
the  plaintiff  shall  be  at  liberty  to  issue  execution.  The 
latter  stipulation  shews  that  it  was  never  intended  that 
the  Judge's  order  should  be  a  contract  If  the  argument 
on  behalf  of  the  plaintiff  is  correct,  an  action  would  lie 
for  the  disobedience  of  every  Judge's  order  in  which  a 
party  undertakes  to  do  some  act. 

Judgment  for  the  defendant 


jl£^  31^  Jones  v,  Nicholson  and  Another. 

Banatiycanbe  A  HIS  action  came  on  for  trial  before  Wightman,  J.,  at 
marter^who^M*  the  Liverpool  Summer  Assizes,  1853,  when  a  verdict  was 
alio  part  owner    found  for  the  plaintiff  for  the  damages  in  the  declaration, 

subject  to  the  following  case: — 

The  declaration  stated,  that  the  defendants,  on  the 
15th  October,  1849,  caused  to  be  made  a  policy  of  insur- 
ance, at  and  from  Monte  Video  to  Valparaiso,  upon  any 
kind  of  goods,  &c.,  of  and  in  a  vessel  called  the  Helena, 
which  were  and  should  be  valued  at,  on  a  cargo  of  lum- 
ber, value  2000Z.,  warranted  free  from  particular  average, 
unless  stranded.  That  the  plaintiff  became  an  insurer  to 
the  defendants  under  the  said  policy  of  lOOi.  upon  the 
said  cargo  in  the  said  policy  mentioned,  and  duly  sub- 
scribed the  said  policy,  the  defendants  having  duly  paid 
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the  consideration  for  that  assurance.     That,  on  the  5th        ^^^• 
of  April,  1850,  the  defendants  gave  notice  to  the  plaintiff,        Jonbs 
that  divers  quantities  of  lumber,  namelj,  a  cargo  thereof    Nicholson. 
of  great  value,  had  been  shipped  and  loaded  at  Monte 
Video  on  board  the  said  ship,  to  be  conveyed  therein  on 
the  said  voyage ;  and  that  the  defendants  were  then,  and 
from  thence  until  the  supposed  loss  thereinafter  men- 
tioned, interested  in  the  said  cargo;  and  that  the  said 
ship  and  cargo  had  not  arrived  at  Valparaiso,  and  had 
not  been  heard  of;  and  that  the  defendants  requested  the 
plaintiff  to  pay  them  the  said  sum  insured  by  him  as  for  a 
total  loss.   That  thereupon,  in  consideration  that  the  plain- 
tiff would  sign  off  and  pay  to  the  defendants  as  for  a  total 
loss  on  the  said  policy,  on  the  understanding  that,  in  case 
the  said  ship  should  be  heard  of  thereafter,  the  plaintiff 
should  be  put  on  the  same  footing  as  if  that  payment  had 
not  been  made,  the  defendants  promised  that,  in  case  the 
said  ship  should   be   heard  of  thereafter,  the  plaintiff 
should  be  put  on  the  same^  footing  as  if  that  payment  had 
not  been  made.     That  the  plaintiff  afterwards  signed  off 
and  paid  as  for  a  total  loss  on  the  said  understanding 
80/.,  20/.  residue  of  the  said  lOOZ.  being  deducted  by  rea- 
son of  short  interest  of  the  defendants  in  the  cargo,  such 
deduction  being  then  agreed  to  and  allowed.     That  the 
ship  and  cargo  were  not,  nor  was  any  part  of  either  of 
them,  lost  or  damaged  by  the  perils  of  the  seas;  and  the 
Tessel  was  afterwards  heard  of,  of  which  the  defendants 
had  notice,  and  were  requested  to  put  the  plaintiff  on  the 
Mime  footing  as  if  that  payment  had  not  been  made. 
That,  nevertheless,  the  defendants  had  not  put  the  plain- 
tiff on  the  same  footing,  &c.,  and  that  the  SOI.  remained 
unpaid. 

The  defendants  pleaded  (inter  alia),  that,  after  making 
the  said  policy,  and  during  the  continuance  of  the  risk 
thereby  insured  against,  and  whilst  the  vessel  was  on  her 
Tovage,  the  vessel  and  cargo  were,  by  the  perils  which  in 
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and  by  the  policy  the  plaintiff  took  upon  himself,  to  wit, 
by  barratry  of  the  master  and  mariners,  wholly  lost  to 
the  defendants,  and  never  arrived  at  Valparaiso. — Upon 
which  issue  was  joined. 

The  plaintiff  is  an  underwriter  at  Liverpool.  The  de- 
fendants are  merchants  carrying  on  business  at  Liverpool 
under  the  firm  of  Joseph  Green  &  Co.,  and  at  Monte  Video 
under  that  of  Nicholson,  Green,  &  Co.  On  the  J  5th  of 
October,  ]849,  the  defendants  effected  the  policy  men- 
tioned in  the  declaration.  The  policy  contained  the  fol- 
lowing clause:  —  "Touching  the  adventures  and  perils 
which  we  the  assurers  are  contented  to  bear  and  do  take 
upon  us  on  this  voyage,  they  are  of  the  seas,  men  of  war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of 
mart  and  countermart,  reprisals,  takings  at  sea,  arrests, 
restraints,  and  detainments  of  all  kings,  princes,  and  peo- 
ple, of  what  nation,  condition,  or  quality  soever,  barratry 
of  the  master  and  mariners,  and  of  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the  hurt,  de- 
triment, or  damage  of  the  said  goods  and  merchandise, 
and  ship,  &c.,  or  any  part  thereof.'' 

On  the  23rd  of  July,  1849,  an  agreement  for  charter 
was  made  at  Monte  Video,  between  David  Palmer  Moffatt, 
who  was  then  in  possession  of  the  vessel  and  master 
thereof,  and  who  is  therein  described  as  owner  and  master 
thereof,  and  the  defendants'  firm  of  Nicholson,  Green,  & 
Co.,  for  a  voyage  to  Valparaiso  (a).     The  goods  insured 


(a)  There  was  annexed  to  the 
case  a  copy  of  the  charterparty, 
which  contamed  the  following 
stipulations : — **  That  the  ship, 
being  tight,  staunch,  &c.,  shall, 
receive  from  the  said  merchants 
a  full  and  complete  cargo  of 
merchandise,  not  exceeding  what 
she  can  reasonably  stow  and  car- 
ry, &C.,  and  shall  receive  all  gooils 


that  they  may  send  on  board, 
but  no  goods  whatever  to  be  tak- 
en on  board  without  an  order 
from  the  charterers,  it  being  un- 
derstood that  the  hold  of  the 
vessel  is  in  all  such  parts  or 
places  capable  of  holding  cargo 
from  the  cabin  to  the  bulk  head. 
The  vessel,  having  received  her 
cargo  in  this  port,  shall  proceed 


9, 
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were  subsequently  shipped  by  the  defendants  at  Monte  1854. 
Video  for  Valparaiso,  in  pursuance  of  the  said  agreement  jonss 
for  charter;  and,  on  the  20th  August,  184f9,  the  Helena, 
with  the  said  goods,  sailed  from  Monte  Video  under  the 
command  of  the  said  D.  P.  Moffatt 

In  April,  1850,  the  defendants  applied  to  the  plaintiff  and 
the  other  underwriters  for  payment  as  for  a  total  loss  upon 
the  said  policy,  upon  the  ground  that  the  vessel  had  not 
been  heard  of  as  having  arrived  at  Valparaiso ;  and,  there- 
upon, the  underwriters  respectively,  on  the  5th  of  April, 
1850,  agreed  to  pay  the  defendants  a  total  loss,  upon  the 
terms  stated   in  a  memorandum  indorsed  on  the  said 
poUcy,  as  follows:  "  agreed  to  sign  off  a  total  loss  on  this 
pohcy,  on  the  understanding,  that,  in   case  the   vessel 
should  be  heard  of  hereafter,  the  underwriters  are  to  be 
pot  upon  the  same  footing  as  if  this  payment  had  not  been 
made."     And  accordingly,  on  the  13th  of  May,  1850,  the 
plaintiff  paid  to  the  defendants  the  sum  of  802.,  being  the 
amount  of  his  subscription  after  deducting  202.  for  short 
interest,  the  defendants'  interest  being  declared  to  be 

leoot 

The  Helena  was  built  at  Sydney,  Cape  Breton,  by  the 
said  D.  P.  Moffatt  and  George  Moffatt,  and  was  registered 
on  the  6th  of  August,  1847,  in  the  names  of  the  said  D. 
P.  Moffatt  as  owner  of  34/64ths,  and  G.  Moffatt  as  owner 
of  30 '64ths  of  the  vessel.  D.  P.  Moffatt  and  G.  Moffatt, 
on  the  3rd  of  September,  1847,  mortgaged  the  vessel  in 
conformity  with  the  statute  8  &  9  Vict  c.  89,  s.  45,  to  W. 
Gamnill,  of  Little  Brasdor,  Cape  Breton,  merchant,  to 
secure  640/.  and  interest;  but  the  mortgagee  did  not  take 
poijsession  of  the  vessel. 

to  the  |K)rt  of  Valparaiso,  or  so  Lire  of  the  said  vessel   for  the 

near  thereunto  aa  she  may  safely  above  voyage  the  sum  of  1200 

get  and  deliver  the  same  in  con-  silver  dollars,  in  full,  to  be  paid 

fonnity  with  bills  of  lading.    The  on  the  right  delivery  of  the  car- 

'^Mtft^TfTS  agree  to  pay  for  the  go." 
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1854,  After  leaving  Monte  Video,  as  before  mentioned,  D.  P. 

Jones  Moffatt,  without  the  consent  either  of  the  defendants,  or  of 
NicHoisoif.  *^®  ^^^^  ^*  Moffatt,  or  of  the  said  W.  Gammill,  proceeded 
direct  to  the  Cape  of  Good  Hope  instead  of  Valparaiso, 
and  on  arrival  at  the  Cape  of  Good  Hope  landed  the  goods 
of  the  defendants  in  good  order ;  and  there,  previously  to 
the  5th  of  April,  1850,  and  fraudulently  against  the  de- 
fendants and  all  others  interested,  and  for  his  own  pur^ 
poses,  sold  the  goods;  and  there  also  fraudulently  against 
the  mortgagee,  and  for  his  own  purposes,  sold  the  vessel, 
and  applied  the  proceeds  of  both  ship  and  cargo  to  his  own 
use.  In  the  summer  of  1851  it  came  to  the  knowledge  of 
the  defendants  at  Monte  Video,  by  information  from  one 
of  the  crew  of  the  said  vessel,  that  D.  P.  Moffatt  had 
fraudulently  sold  the  vessel  and  cargo  as  above  men- 
tioned, and  that  the  vessel  had  sailed  from  the  Cape  of 
Good  Hope  under  another  charge  for  London ;  and  they 
immediately  informed  the  underwriters.  The  latter  there- 
upon caused  an  application  to  be  made  to  the  defendants 
for  repayment  of  the  16002.  The  defendants  denied  their 
liability,  and  refused  to  repay  the  same. 

The  question  for  the  opinion  of  the  Court  is,  whether 
there  was  a  loss  by  barratry  or  otherwise,  within  the  policy. 
If  there  was  no  such  loss,  the  verdict  is  to  be  entered  for 
the  plaintiff  for  802.  and  interest^  if  there  was  such  loss, 
a  nonsuit  is  to  be  entered. 

Cowling  (Atherton  with  him)  for  the  plaintiff. — There 
has  been  no  loss  by  barratry  or  any  other  perils  within 
the  meaning  of  the  policy.  Although  the  conduct  of  the 
master  was  fraudulent,  yet  he  could  not  commit  barratry, 
by  reason  of  his  being  part  owner  of  the  vessel  Barratry 
means  some  fraudulent  act  committed  by  the  master  or 
mariners  as  such,  against  the  owners  of  the  vessel:  VaUejo 
V.  Wheeler  (a).    Lord  Mansfield,  C.  J.,  in  delivering  the 

(a)  1  Cowp.  143;  Lofft,631. 
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judgment  of  the  Court  in  NuUy,  Bourd%eu{a),  says,  "  The         1854. 
point  to  be  considered  is,  whether  barratry,  in  the  sense        jomm^ 
in  which  it  is  used  in  our  policies  of  insurance,  can  be  ^^ 

Nicholson. 

committed  against  any  but  the  owners  of  the  ship.     It  is 
dear  beyond  contradiction  that  it  cannot;  for  barratry  is 
lomething  contrary  to  the  duty  of  the  master  and  mariners, 
the  very  terms  of  which  imply  that  it  must  be  in  the  re- 
lation in  which  they  stand  to  the  owners  of  the  ship.   The 
words  used  are  master  and  mariners,  which  are  very  par- 
ticular.    An  owner  cannot  commit  barratry.     He  may 
make  himself  liable  for  his  fraudulent  conduct   to  the 
owner  of  the  goods,  but  not  as  for  barratry.     And,  besides, 
barratry  cannot  be  committed  against  the  owner  tvith  his 
consent     For,  though  the  owner  may  become  liable  for  a 
civil  loss  by  the  misbehaviour  of  the  captain  if  he  con- 
sent, yet  that  is  not  barratry.     Barratry  must  partake  of 
scmiething  criminal,  and  must  be  committed  against  the 
owner  by  the  mo^r  or  mariners*'    In  Arnould  on  Insur- 
tncc,  VoL  2,  p.  832,  the  author,  after  adverting  to  the 
doctrine  that  no  act  can  be  barratrous  which  is  authorised 
or  sanctioned  by   the  owners  of  ships,  says,  "  Upon  the 
game  principle,  it  is  clear  that  barratry  cannot  be  com- 
mitted by  a  master  who  is  owner  or  part  owner  of  the 
TesseL"     Again,  in  Phillips  on  Insurance,  Vol.  1,  p.  612, 
5. 1082,  it  is  said,  "  Barratry  being  an  act  prejudicial  to 
the  owners,  and  done  without  their  consent,  it  is  plain 
that  it  cannot  be  committed  by  a  master  who  is  owner  or 
part  owner  of  the  vesser'(6).     [AldersoUy  B. — Offences  by 

(a)  1  T.  R  323.  States  in  1814.  The  poiut  there 
(6)  No  authority  is  cited  for  decided  was,  that,  where  the 
tiie  position  laid  down  in  Ar-  general  owner  of  a  ship  retains 
noold  on  Insurance.  In  Phillips  the  possession,  command,  and 
^  Insnnince,  the  authority  re-  navigation  of  the  same,  and  con- 
ferred to  is  Marcardier  v.  The  tracts  to  carry  a  cargo  on  freight 
(.'^€*ipeake  Injfurance  Company^  for  the  voyage,  the  charter- 
*  Cruirh,  39,  a  deeiaion  of  the  party  is  to  be  considered  as  a 
^wpreme  Court    of   the   United  mere  affreightment  sounding  in 

VOL  X.  I>  EXCH. 
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master  and  mariners,  which  fall  within  the  definition  of 
barratry,  and  are  punishable  under  the  7  Will  4  & 
1  Vict.  c.  89,  8.  6,  would  clearly  include  those  committed 


covenant,  and  the  freighter  is 
not  clothed  with  the  character 
or  legal  responsibility  of  owner- 
ship. In  such  case  the  general 
owner  is  also  owner  for  the  voy- 
age ;  consequently,  if  he  be  the 
master  of  the  vessel,  he  is  inca- 
pable of  committing  barratry. 
The  judgment  of  the  Court, 
which  was  delivered  by  Story,  J., 
is  as  follows: — "The  next  ques- 
tion is,  whether  there  was  a 
total  loss  by  the  barratry  of  the 
master  ?  And  this  depends  ex- 
clusively upon  the  consideration 
who  was  owner  of  the  brig  for 
the  voyage;  for  it  is  concede<l 
on  all  sides,  that  the  conduct  of 
the  master  was  barratrous,  if  he 
was  in  a  situation  to  commit 
that  offence.  Barratry  is  an  act 
committed  by  the  master  or  ma- 
riners of  a  ship  for  some  unlaw- 
ful or  fraudulent  purpose,  con- 
trary to  their  duty  to  their 
owners,  whereby  the  latter  sus- 
tain an  injury.  It  follows,  there- 
fore, from  the  very  terms  of  the 
definition,  that  it  cannot  be 
committed  by  a  master  who  is 
owner  for  the  voyage,  because 
ho  cannot  commit  a  fraud  against 
himself.  But  it  may  be  com- 
mitted against  a  person  who  is 
owner  for  the  voyage,  although 
he  may  not  be  the  general  owner 
of  the  ship.  A  person  may  be 
owner  for  the  voyage,  who,  by  a 
contract  with  the  general  owner, 
hires  the  ship  for  the  voyage, 
and  has  the  exclusive  possession. 


command,  and  navigation  of  the 
ship.  Siibh  is  understood  to 
have  been  the  case:  VaUefo  v. 
WheeUr,  Cowp.  143.  But,  where 
the  general  owner  retains  the 
possession,  command,  and  navi- 
gation of  the  ship,  and  contracts 
to  carry  a  cargo  on  freight  for 
the  voyage,  the  charterparty  is 
considered  as  a  mere  affreight- 
ment sounding  in  covenant,  and 
the  freighter  is  not  clothed  wiUi 
the  character  or  legal  responsi- 
bility of  ownership.  Such  was 
the  case  of  Hove  dc  Co.  v.  Qro- 
verman,  in  this  Court,  1  Cr. 
214.  In  the  first  case,  the  gene- 
ral freighter  is  responsible  for 
the  conduct  of  the  master  and 
mariners  during  the  voyage;  in 
the  latter  case,  the  responsibi- 
lity rests  on  the  general  owner. 
On  examining  the  charterparty 
in  the  present  case,  there  can  be 
no  doubt,  from  the  terms  and 
stipulations,  that  it  falls  within 
the  latter  class  of  cases.  The 
master,  who  was  the  general 
owner,  retained  the  exciusivo 
possession,  command,  and  man- 
agement of  the  vessel,  and  she 
was  navigated  at  his  expense 
during  the  voyage.  The  whole 
charterparty,  except  the  intro- 
ductory clause,  sounds  merely  in 
covenant.  The  ownership  was 
not  divested  by  the  covenant  of 
affreightment^  and  consequently 
the  master  was  incapable  of 
committing  barratry." 


Nicholson. 
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bjr  part  owners.     In  the  case  of  Eaeterbt/  v.  M'Farlane(a),        i864 

two  owners  of  a  vessel  were  convicted  of  a  barratrous  act        ,  " 

J0NS8 

under  the  1 1  Gea  1 ,  c  29,  ss.  6^  7.  In  Abbott  on  Ship-  ^^  «• 
ping,  p.  184,  6th  edit,  it  is  said,  '*  It  would  seem,  that  one 
part  owner,  being  master,  may  commit  barratry  against 
another/']  The  authorities  there  cited  do  not  support  that 
position.  One  is  a  manuscript  note  of  a  case  of  BotU- 
fiower  Y.  WibneTy  before  Lee^  C.  J.,  at  the  London  Sittings 
after  Trinity  Term,  21  Oteo.  2,  which  is  thus  quoted  in 
2  Selw.  N.  P.  962,  10th  edit:  '*  So,  where  the  insurance  is 
made  by  and  in  favour  of  the  ship-owner,  and  the  barra- 
trous act  is  committed  with  the  privity  of  the  freighter, 
the  underwriter  is  not  discharged,  unless  he  can  shew  that 
the  ship-owner  also  was  privy  to  the  barratry.''  The  other 
authority  cited  in  Abbott  on  Shipping  is  the  following 
passage  in  Bell's  Principles  of  the  Law  of  Scotland,  p.  188 : 
"  A  difficulty  has  been  raised  as  to  barratry  by  a  master, 
himself  a  par^wner  only.  But  it  would  seem,  that  no  excep- 
tion could  be  taken  against  the  claim  of  the  other  part 
owners  not  participant  in  or  consenting  to  the  act,  more 
than  to  the  claim  of  a  freighter  on  the  barratry  of  the  owner, 
or  of  the  owner  on  barratry  with  consent  of  the  freighter.'' 
In  support  of  that  proposition,  the  manuscript  case  of 
Boutflower  v.  Wilmer  is  referred  to.  [Alder son^  B. — The 
reason  why  a  sole  owner  cannot  commit  barratry  is,  that 
be  has  a  perfect  right,  so  far  as  his  interest  is  concerned, 
to  do  the  act;  and  no  person  can  be  said  to  do  fraudu- 
lently that  which  he  has  a  right  to  do.  But  a  part  owner 
can  have  no  right  to  sell  the  ship  as  against  the  other  part 
owners;  and,  if  so,  the  sale  is  an  act  fraudulently  done  as 
against  them,  and  is  the  same  in  principle  as  if  done  by 
ilic  master,  not  being  owner.  The  7  Will.  4  &  1  Vict. 
c  89,  s.  6,  says,  that  whosoever  shall  destroy  a  ship, 
"with  intent   thereby  to  prejudice   any  owner  or  part 

(a)  East,  P.  C,  Addenda,  p.  27. 

d2 


if'M,        owttcr  rd  sodi  skipL"  sfaaH  ce  rzilrr  *^  feLooj.    Then,  if 


i«iBi        '^^^  F^^  owntf  diKS  &Z1  ftirc  wzL-^  hat  ba^  no  right  to  do, 
^  aa<i  <L>«  it  finmdoLaitli'.  lE^s  £s  &  preniiiice  to  the  other 

joit  owners.] — On  this  p«>inc  be  toiai  &rned,  that  the 
msLSHa  did  not  oea^e  to  b^  ovii<r  bj  reason  of  his  haring 
mortgaged  the  TeaeeL  cidzig  L^wim  t.  ,$n<uft>  V,  and  the 
8  Ic  d  Vict.  c.  S9,  §.  -13:  aLsix  that  the  effect  of  the  charter- 
part  j  waa  not  to  render  the  freighters  owners  of  the  vessel, 
citing  M'Intyre  t.  Bavme'hj  Jfareardier  t.  The  Chesa- 
peake Insurance  Company 'c[^  VaOezjo  t.  Wheeler  (d)^ 
8oare$  r,  Th&nUon  %, — ^He  further  argued,  that  this  was 
not  a  loss  within  the  general  words  of  the  policy,  "all 
other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  but,  detriment,  or  damage  of  the  said  goods," 
be.  On  this  point  he  cited  Phillips  on  Insurance,  VoL  2, 
p.  SOa,  s.  1574;  Id.  Vol.  I,  p.  626,  s.  1099;  CuUen  v.  But- 

J.  WUde  for  the  defendant — Barratry  may  be  commit- 
ted by  a  master  who  is  part  owner.  The  question  depends 
on  this,  whether  the  master  has  been  guilty  of  a  malversa- 
tion in  his  office.  Where  the  master  is  sole  owner,  he  cannot 
commit  barratry,  neither  can  it  be  committed  against  him 
with  his  consent;  because,  in  the  former  case,  he  cannot 
commit  a  fraud  against  himself,  and,  in  the  latter,  it  can- 
not be  said  that  the  master  h^  broken  his  trust  to  the 
owner,  when  he  has  consented  to  the  act  To  constitute 
barratry,  there  must  be  something  of  a  criminal  nature  as 
well  as  a  breach  of  contract,  Stamma  v.  Brown  (g),  and 
that  may  be  committed  by  one  part  owner  against  another. 
Willes,  J.,   in  Lockyer  v.  OffleyQi),   defines  barratry  as 

(a)  Postlethwayt's  Diet  art  (e)  7  Taant  627. 

"  Asuurance,'*  p.  147.  (/)  5  M.  &  Selw.  461. 

(6)  1  Johnfl,  229.  (g)  2  Str.  1773. 

(c)  8  Cianch,  3D;  ante,  p.  33,  n.  (A)  1  T.  R.  259. 
(eO  Cowp.  143;  Loflfl,  631. 


V. 
NlCHOLSOW. 
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"  every  species  of  fraud  or  knavery  in  the  master,  by  which  1864. 
the  freighters  or  owners  are  injured."  Then  are  the  other  joj^m 
ovners  the  less  injiired,  because  the  master  happens  to  be 
a  part  owner?  There  is  equally  a  fraudulent  act  in  viola- 
tion of  his  duty  as  master  to  the  other  owners. — [He  was 
then  stopped  by  the  Court.] 

Pollock,  C.  R — ^We  all  agree  that  the  plaintiffs  are  not 
entitled  to  recover.  The  question  is  precisely  the  same  as 
i^  instead  of  the  underwriters  seeking  to  get  back  the 
money  paid  to  the  assured,  the  latter  had  sought  to  reco- 
Ter  for  their  loss  against  the  underwriters ;  and  the  point 
which  we  have  to  decide  is,  whether  barratry  can  be  com- 
mitted by  a  master,  who  is  also  part  owner  of  the  vessel. 
I  am  of  opinion  that  it  can.  Some  expressions  of  modem 
authors  to  the  contrary  have  been  cited;  but  they  are,  in 
truth,  no  authority  whatever,  since  the  doctrine  laid  down 
ifl  not  supported  by  any  decided  case.  A  master  who  is 
ftile  owner  cannot  commit  barratry,  because  he  cannot 
commit  a  fraud  against  himself,  but  there  is  no  reason  why 
the  fact  of  a  master  being  part  owner  should  prevent  the 
other  part  owners  from  insuring  their  interest  in  the  ship, 
or  the  freighters  from  insuring  their  goods.  If  a  master, 
being  part  owner,  in  fraud  of  the  other  owners,  makes 
away  with  the  ship,  that  in  my  opinion  is  barratry.  The 
whole  principle  on  which  the  doctrine  rests  supports  that 
view.  I  forbear  to  express  any  opinion  on  the  other 
points  raised:  it  is  sufficient  to  say  that  there  has  been  a 
loss  by  barratry,  which  would  have  entitled  the  assured  to 
recover  from  the  underwriters,  and  consequently  they  can- 
not recover  in  this  action. 

Alderson,  B. — I  am  of  the  same  opinion.  Barratry  is 
a  fraud  comnnitted  by  the  master  or  mariners  against  the 
^'wners  of  the  ves.<^L  Though  committed  by  the  master 
and  one  of  several  owners,  that  would  not  make  it  the 


NlCHOUOH. 


I  EZUQEQUSE  BEP0BT8. 

1864.         Ubs  a  fraud  on  the  part  of  the  master.     Then,  if  the  moa- 
'  j^^^        tet,  being  himself  a  part  owner,  commits  the  barratry, 
that  is  equally  a  &aud  upon  the  other  part  owners.    When* 
r  it  is  a  fraudulent  act  on  the  part  of  the  master,  it  is 
barratry;  but  it  cannot  be  a  fraudulent  act  when  he  is  sole 
owner. 

Flatt,  R — I  am  of  the  same  opinion.  Because  the 
master  happens  to  be  a  part  owner,  how  can  it  be  said  that 
the  barratry  committed  by  him  is  not  a  fraud  against  the 
other  owners,  who  have  separate  shares  in  the  vessel? 

Mabtik,  R — I  am  of  the  same  opinion.  If  the  master 
in  fraud  of  the  owners  makes  away  with  the  ship,  that  is 
barratry.  And  why  is  it?  It  is  not  simply  because  the 
master  has  done  the  act,  but  becsuse  the  act  makes  the 
owners  responsible  to  the  charterers  for  a  breach  of  con- 
tract So  here,  in  consequence  of  the  act  of  Dayid  Uof- 
fatt,  George  Moffatt  is  responsible,  in  the  same  manner  as 
if  he  had  been  sole  owner  of  the  vessel  But,  even  if  this 
loss  did  not  come  within  the  strict  definition  of  barratry, 
Ishould  be  disposed  to  think  that  it  was  a  loss  by  "perils" 
i'itbin  the  meaning  of  the  policy.     Cullen  v.  BiUier  J? 
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1854. 


Th£  Impbrial  Gas  Light  and  Cokb  Compakt  v.  Tub        Jiayzi. 

London  Gas  Lioht  Company. 

IHE  first  count  of  the  declaration  stated^  that  the  de-  itianoamwer 
fendants  broke,  bored,  and  cut  into  certain  gas  main  pipes  stattfteofYimi- 
tnd  other  pipes  of  the  plaintiffs,  and  aiGxed  and  fastened  tationa,  that  the 

%  i«  1  .  plaintiff  wai 

gas  pipes  of  the  defendants  and  other  pipes  thereto,  and  prevented  hy 
kept  and  continued  the  said  gas  pipes  of  the  defendants,  defendant  from 
and  the  said  other  pipes,  so  affixed  and  fastened  thereto  ^""^wmg  of  the 

*^  *      '  cause  of  action 

for  a  long  time;  by  means  whereof  large  quantities  of  gas  «ntii  aft«r  the 

,  ii«»/v»  11  -I  time  of  limita- 

of  and  belonging  to  the  plamtifis  were  allowed  to  escape  tion  had  ex- 
and  flow,  and  did  escape  and  flow,  from  and  out  of  the  ^  Acountstat- 
said  gas  main  pipes  and  other  pipes  of  the  plaintiffs,  and  ^^*  *J*i^ 
were  wholly  lost  to  the  plaintiffs. — Second  count:  That  into  certain  gas 
the  defendants,  having  so  broke,  bored,  and  cut  into  the  plaintiffs,  uid 
said  gas  main  pipes  and  other  pipes  of  the  plaintiffs,  and  ^^^defenJT' 
80  affixed  and  fastened  gas  pipes  of  the  defendants  and  anu  thereto, 

and  kept  them 

other  pipes  thereto,  and  so  kept  and  continued  the  said  so  affixed  fur  a 

gad  pipes  of  the  defendants  and  other  pipes  so  affixed  and  ou?the  know- " 

fastened  thereto  for  a  long  time,  without  the  knowledge  ^^?*^.^^*U^ 

of  the  plaintiffs,  by  means  whereof  large  quantities  of  gas  means  whereof 

uf  and  belonging  to  the  plaintiffs  have  been  allowed  to  of  the  plaintiffs* 

escape  and  flow,  and  had  escaped  and  flowed,  from  and  o^the^^pfpcs"' 

out  of  the  said  cas  main  pipes  and  other  pipes  of  the  ^»^  the  defcnd- 

*^  "^    *  .      t  .  ants,  maliciously 

I'laintiffs,  and  were  wholly  lost  to  the  plaintiffs,  without  contriving  to 
the   knowledge   of  the   plaintiffs,    they  the   defendants,  pfaMffsfrom 
wruii:rfullv,  subtilely,  and  maliciously  intending  and  con-  discovering  the 

^         •  '  •' '  •'  «  trespasses  so 

trivirj<^  to  liinder  and  prevent  the  plaintiffs  from  discover-  commitu'd  till 

six  years  should 
have  cLipsed, 
tranHuIfntlr,  and  without  the  plaintiffs*  knowledge,  cut  off  from  the  plaintiffs'  pas  pipes,  the  gas  pipes 
(^  ;>.- if f'.'iiiiantd  8o  atiixcd  thereto,  and  fniudulently, and  without  the  plaintiffs'  knowledge,  stopped 
H'*  f'l'i/irvd  up  the  fPiB  pipes  of  the  plaintiffs  where  the  gas  pipes  of  the  defendants  had  been  so  af- 
^xed:  hy  mfonn  whereof  Uie  plaiutitls  were  prevented  from  discovering  the  trespasses  until  six  years 
iroi  i...;r  i-oniinis^ion  liad  elapsed,  and  thereby  the  remedy  of  the  plaintiffs  by  action  became  bar- 
rel! —//^^^  tijat  the  count  disclosed  a  good  cause  of  action. 
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1854.        ing  the  trespasses  so  committed  by  the  defendants  till  a 

Imperial  Gas  Period  of  six  years  from  the  commission  of  such  trespasses 

^CoKB  c''"     respectively  should  have  elapsed,  did  secretly,  covinously, 

V.  and  fraudulently,  and  without  notice  to  the  plaintiffs,  and 

London  Gas  ,.1  ii  n*        1  n  i  -j 

LioH^Co.  Without  their  knowledge,  cut  on  and  sever  from  the  said 
gas  main  pipes  and  other  pipes  of  the  plaintiffs,  divers 
of  the  said  gas  pipes  of  the  defendants,  and  other  pipes 
so  by  the  defendants  affixed  and  fastened  thereto  as 
aforesaid,  and  secretly,  covinously,  and  fraudulently,  and 
without  notice  to  the  plaintiffs,  and  without  their  know- 
ledge, stopped  and  plugged  up  with  divers  substances  the 
gas  main  pipes  and  other  pipes  of  the  plaintiffs,  where 
the  said  gas  pipes  of  the  defendants  and  other  pipes  had 
been  so  affixed  and  fastened  thereto  by  the  defendants, 
and  secretly,  covinously,  and  fraudulently,  and  without 
notice  to  the  plaintiffs,  and  without  their  knowledge,  kept 
and  continued  the  same  so  plugged  and  stopped  up  for  a 
long  time;  by  means  whereof  the  defendants  hindered 
and  prevented  the  plaintiffs  from  discovering  the  tres- 
passes so  by  the  defendants  committed,  as  in  the  com- 
mencement of  this  count  mentioned,  till  a  period  of  six 
years  from  the  commission  of  each  of  such  last-mentioned 
trespasses  had  elapsed,  and  thereby  the  remedy  of  the 
plaintiffs  by  action  against  the  defendants  for  the  last- 
mentioned  trespasses  became  and  was  barred  by  the  Sta- 
tute of  Limitations,  and  the  plaintiffs  became  and  were 
hindered  and  prevented  from  effectually  maintaining 
against  the  defendants  any  action  or  actions  in  that 
behalf — Third  count:  That  the  defendants  converted  to 
their  own  use  gas  of  the  -plaintiffs. — There  were  also 
counts  for  money  payable  for  gas  supplied  by  the  plaintiffs 
to  the  defendants,  and  for  money  received  by  the  defend- 
ants for  the  use  of  the  plaintiffs. 

Plea,  (to  all  but  the  second  count),  that  the  alleged 
causes  of  action  did  not,  nor  did  any  or  either  of  them, 
accrue  within  six  years  before  this  suit. 
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Demurrer  to  second  count,  and  joinder  therein.  1854. 

Replication  to  plea  to  first  and  third  counts. — That  the  impbrj^i,  gas 
causes  of  action  in  those  counts  mentioned  accrued  and     i^jght  and 

COKK  Co. 

irose  by  and  through  the  secret,  covinous,  and  fraudulent  v. 

icts  of  the  defendants  in  secretly,  covinously,  and  fraudu-      lwht  Co. 
kotly  breakinfi^  boring,  and  cutting  into  certain  gas  main 
pipes  and  other  pipes  of  the  plaintiffs,  and  secretly,  covi- 
noosly,  and  fraudulently  affixing  and  fastening,  and  keep- 
ing and  continuing  affixed  and  fastened,  gas  pipes  of  the 
defendants  and  other  pipes  thereto  as  in  the  first  count 
alleged,    and   in   secretly,   covinously,   and  fraudulently 
converting  to  the  defendants'  own  use  gas  of  the  plaintiffs, 
as  in  the  third  count  mentioned,  by  and  through  such  gas 
pipes  of  the  defendants,  and  such  other  pipes  by  them 
affixed  and  fastened   to  the  said  main  pipes  and  other 
pipes  of  the  plaintiffs.     That  the  defendants,  for  a  long 
time  after  the  committing  of  the  said  secret,  covinous, 
and  fraudulent  acts,  and  continually  until  a  time  within 
six  years  next  before  the  commencement  of  this  suit,  ac- 
tiTely  endeavoured  covinously  and  fraudulently  to  hide 
and  conceal,  and  did  thereby  covinously  and  fraudulently 
hide  and  conceal,  from  the  plaintiffs  the  said  several  se- 
cret, covinous,  and  fraudulent  acts  and  each  of  them,  and 
the  plaintiffs,  during  all  that  time  and  continually  until  a 
time  within  six  years  next  before  the  commencement  of 
this  suit,    by   and  through  the  covin  and  fraud  of  and 
practised  by  the  defendants,  were  prevented  from  disco- 
vering or  knowing,  and  did  not  discover  or  know,  of  the 
existence  of  the  said  causes  of  action  in  the  first  and  third 
counts  mentioned,  or  any  of  them.  And  the  plaintiffs  first 
duicovered  and  knew  of  the  last-mentioned  several  causes 
of  action,  and  each  of  them,  within  six  years  next  before 
the  commencement  of  this  suit. — There  was  a  similar  re- 
plication to  the  plea  to  the  money  counts. 
Demurrers,  and  joinder  therein. 
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Light  and 
Coke  Co. 

London  Gab 
Light  Co. 


18M.  Bovill  for  the  defendants. — The  question  raised  by  the 

iMPKRiAL  Gas  demurrers  to  the  replications  is,  whether,  in  a  Court  of 

lo/w,  the  operation  of  the  Statute  of  Limitations  can  be 
defeated  by  a  fraudulent  concealment  of  the  cause  of 
action.  It  is  submitted  that  it  cannot.  There  are  various 
dicta  on  the  subject,  but  no  express  authority  in  point 
Blair  v.  Bromley  (a)  decided  that,  in  equity,  the  limitation 
does  not  begin  to  run  until  after  the  fraud  is  discovered. 
There  Sir  J,  Wigrarriy  V.  C,  says,  **  In  order  that  my  de- 
cbion  in  this  case  might  be  placed  on  as  broad  a  basis  as 
possible,  I  have  endeavoured  to  inform  myself  how  the 
case  would  stand  at  law,  if  the  plaintiffs  had  brought  the 
action  at  law  against  the  defendant,  founded  only  on  the 
receipt  of  the  money.  It  is  admitted,  that  the  Statute  of 
Limitations  would  have  been  an  answer  to  the  demand. 
I  have  endeavoured  to  inform  myself  whether  there  was 
any  form  of  action  by  which  the  plaintiffs'  proceedings  at 
law  might  have  avoided  the  Statute  of  Limitations;  and 
I  believe  I  am  correct  when  I  say,  there  is  no  proceeding 
at  law  by  which  they  could  have  avoided  the  effect  of  the 
statute; — no  proceeding  founded  solely  on  any  distinc- 
tion arising  out  of  the  fraud.  The  consequence  is,  that 
the  plaintiffs  have  lost  their  remedy  at  law,  and  they  are 
remediless,  unless  relief  be  given  in  this  Court.  The  juris- 
diction of  this  Court  is  assumed  on  the  ground  of  the 
fraud,  and  the  time  will  run  only  from  the  discovery  of 
the  fraud.*'  [Alderson,  B. — In  that  case  there  was  a 
breach  of  trust]  It  is  well  established,  that  the  statute 
runs  from  the  time  of  the  accruing,  and  not  of  the  dis- 
covery, of  the  cause  of  action:  Short  v.  McCarthy (b)y 
BatUey  v.  Faulkner {c),  [Martin,  B. — It  constantly  hap- 
pens that  the  owner  of  a  coal  mine  takes  coal  from  an 
adjoining  mine,  and  by  fraud  prevents  its  being  found  out 


(a)  5  Hare,  642.         (6)  3  K  &  Aid.  626. 


(c)  Id.  288. 
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fi^  more  than  six  year8»  yet  that  is  no  answer  to  the  Sta-        1854. 
tote  of  Limitations.]  iJ^Z^^Hqab 

Light  and 
COKB  Co. 

The  Conrt  then  called  on  v. 

London  Qa§ 
Light  Co. 

/.  WUde  for  the  plaintiffs. — The  replications  expressly 
aTer,  that  the  plaintiffs  were  prevented  from  knowing  of 
the  existence  of  the  causes  of  action  by  the  fraudulent 
oouduct  of  the  defendanta    Is  it  then  competent  for  them 
to  set  up  a  defence  which  has  accrued  through  their  own 
fraud?     It  is  a  maxim  of  law,  that  no  person  shall  be  al- 
lowed to  take  advantage  of  his  own  wrong.    Suppose  a 
plaintiff^  on  going  to  sue  out  his  writ  on  the  last  day  of 
the  six  years,  was  forcibly  seized  and  locked  up  by  the  de- 
fendant until  the  next  morning,  could  the  latter  avail 
himself  of  the  statute?    [PlaU,  R— If  the  plaintiff's  debt 
was  thereby  barred,  might  he  not  recover  the  amount  as 
special  damage  in  an  action  against  the  defendant  for  the 
treqMiBs?]    If  the  plaintiffs  can  maintain  an  action  against 
the  defendants  for  fraudulently  concealing  their  wrongful 
act,  and  thereby  depriving  the  plaintiffs  of  their  remedy, 
it  would  almost  follow  that  the  defendants  could  not  take 
advantage  of  the  statute.     The  case  falls  within  the  prin- 
ciple of  the  decisions,  that,  where  a  person  makes  a  fraudu- 
lent representation,  and  thereby  induces  another  to  act 
upon  it  and  alter  his  position,  the  former  is  concluded 
from  averring  against  the  latter  that  a  different  state  of 
things  existed  at  the  time:  Freeman  v.  Cooke  (a).     [Pol- 
luck,  C.  B. — The  statute  says,  that  with  respect  to  certain 
persons  it  shall  not  run,  but  in  all  other  cases  it  shall; 
then  how  can  we  alter  that,  and  introduce  an  exception 
in  favour  of  other  persons?    It  would  open  a  flood  of  liti- 
gation, if  we  were  to  hold  that  the  statute  does  not  run 
io  cases  where  a  fraud  has  been  practised.]     In  Grangei^ 
^  George  (b)y    wliich  decided  that,  in  trover,  the  statute 

(,,)   2  Exch.  654.  (6)  6  B.  &  C.  149. 
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1854.        runs  from  the  time  of  the  conversion,  although  the  plain- 

ImperiaTgas  *^^  ^^  ^^  knowledge  of  it,  Abbott,  C.  J.,  founds  his  judg- 

^JST'"'^  i^^     ment  on  the  fact  of  "  there  not  being  evidence  of  any 

COKB  Co.  ,  .         °  "^ 

V.  fraud  practised  by  the  defendant  in  order  to  prevent  the 

Light  Ca     plaintiff  from  obtaining  knowledge  of  that  which  had 

been  done."     In  Clark  v.  Hougham(a)y  the  question,  how 

far  fraud  may  prevent  the  operation  of  the  Statute  of 

Limitations,  was  discussed,  but  not  decided. 

The  second  count  discloses  a  good  cause  of  action.  It 
alleges,  that  the  defendants,  having  committed  certain 
trespasses  against  the  plaintiffs,  fraudulently  did  certain 
other  wrongful  acts,  of  themselves  trespasses,  and  thereby 
prevented  the  plaintiffs  from  discovering  the  previous 
trespasses  until  after  their  remedy  was  barred  by  the 
statuta  That  is  either  a  count  in  trespass,  with  special 
damage  in  respect  of  the  loss  of  remedy  by  action,  or  it  i 
a  count  in  case  for  fraudulently  depriving  the  plaintiffs  of 
their  right  of  action.  [Piatt,  B. — It  is,  at  all  events,  a 
good  count  for  plugging  up  the  plaintiffs'  pipes.  Alder- 
son,  B. — That  is,  surely,  a  good  cause  of  action.] 

BoviU,  as  to  the  second  count. — The  gravamen  charged 
in  this  count  is  the  concealment  of  a  cause  of  action  until 
the  remedy  became  barred  by  the  Statute  of  Limitations; 
the  other  allegations  are  merely  by  way  of  inducement 
It  is  in  truth  a  count  founded  on  a  deceit,  and,  before  the 
Common  Law  Procedure  Act,  might  have  been  joined  with 
a  count  in  case.  The  concealment  of  a  cause  of  action 
until  the  remedy  is  barred,  is  not  of  itself  any  cause  of 
action. 

Pollock,  C.  B. — ^We  are  all  (6)  of  opinion  that  the  second 
count  is  good:  for  it  alleges  that  the  defendants  did  cer- 
tain wrongful  acts,  in  consequence  of  which  the  plaintifis 

(a)  2  B.  &  C.  149.      (h)  Pollock,  C.  B.,  Alderson,  R,  and  Piatt,  R 
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sustained  damage.     There  must,  therefore,  be  judgment  1854. 

for  the  plaintiffs  on  the  demurrer  to  that  count     Upon  iM^HIlir^is 

die  demurrers  to  the  replications,  there  must  be  judgment  ^'^""^  ^^^ 

for  the  defendants.  «. 

Judgment  accordingly  (a).  I^ndoh  Gis 

(a)  See  £ree  ▼.  Hctbech^  2Doug.  654  a. 


Theobald  v.  The  Railway  Passengers  Assurance  June  13. 

Company. 


T 


HE  declaration  stated  that,  after  the  passing,  of  the  The  plaintiff 
Railway  Passengers  Assurance  Company's  Act,  ad.  1852,  the^defendants 
in  consideration  of  the  sum  of  \l.  paid  by  the  plaintiff  to  *  contract  of 

*  •'  *^  assurance, 

the  defendants,  the  defendants  made  and  entered  into  a  which  stated 

.   1  1  /.  ....  1     that  the  plain- 

certam  ticket  and  contract  of  assurance  m  wntmg  with  tiff  was  thereby 
the  plaintiff,  which  ticket  and  contract,  with  the  condi-  ^Sway^Pii* 

tions  thereon   indorsed,  were  and  are  in  the  words  and  "cnRers  Assur- 
ance Company 

figures  following,  that  is  to  say: —  in  the  sum  of 

1000/.,  to  be 
payable  to  his 

"  Railway  Passengers  Assurance  Company,  legal  reprcscn- 

''EXPOWKRED   BY  SPECIAL  AcT  OF  PaRUAMENT,  12  &  13  ViCT.  0.40.    event  of  death 

"  Capital,  one  million.  happening  to 

the  assured  from 

"  Offices — No.  3,  Old  Broad  Street,  London.  railway  acci- 

"  Insurance  ticket — lOOOZ.   No.  a  41 13. — Premium,  IZ.     xi^w^^  in* any 
"Mr.  Robert  Theobald,  of  11,  Grove  Terrace,   Kentish  ^^^^'^}^^\ 

'  'on  any  line  of 

Town,  is  hereby  assured  by  the  Railway  Passengers  As-  railway  in  Great 

Britain  or  Ire- 
land ;  or  a  pro- 
pcnJocare  part  of  the  1000/.  will  be  paid  to  the  assured  himsolf  in  the  event  of  his  sustaining  any 
pc'wnai  icjurr  by  reason  of  such  accident.  The  plaintiff  was  travelling  in  a  railway  carriage  to  a 
ctuinpbce,  and  on  the  .irriral  of  the  train  at  the  railway  station  there,  and  after  it  had  stopped,  the 
pUac^  in  iteppin^  oat  of  the  carria^,  without  any  negligence  on  his  part,  slipped  off  the  iron  step, 
v^tj  he  saiitaine<l  an  injury: — Iltid^  first,  that  this  was  a  *'  railway  accident**  within  the  mean- 
'«J  of  the  contract  of  as«ii  ranee. 

Seroodlr.  that  the  dAinaffc  could  not  be  estimated  by  the  proportion  which  the  injury  bore  to  the 
■>o«nt  pttVablt' on  Ir»s«  of  life. 

Tbird/r,  that  the  phuntiff  was  entitled  to  recover  damages  for  the  expense  and  suffering  occasion- 
"^  bj  tW  iojarr    but  not  for  his  loss  of  time  or  loss  of  profit. 
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l^^^        sanmce  CampAny  in  the  sum  of  one  tKii^mil  pounds^  to 

Thk»ilal»     be  parable  to  his  legal  fepreBcntatiTH  aceot  Jiag  to  the 

R^iTwjiT      conditions  hereupon  indorsed  in  the  ctcbA  of  death  hap- 

Pa^&«.^.e^    pening  to  the  said  assured  from  niSvar  accident  whilst 

trayelling  in  anr  class  carriage  <cmi  aaj  line  of  railwaj  in 

Great  Britain  or  Ireland:  <v  a  ptvfMvtnxiate  part  of  the 

said  lOOOH  will  be  paid  to  theassmed  bim^elf  in  the  erent 

of  his  sustaining  anj  personal  injocFT  hj  reason  of  such 

accident:   such  insurance  to  be  in  tfoll  force  and  effect 

from  the  date  hereof  until  the  17ck  ikj  of  Xaj,  1854 — 

Dated  TuesdaT.  the  17th  dar  of  Mar,  ^d.  IS>33l 

-  Keceired  11  -  Wx.  Jyo.  Fa-iOL  Secretary. 
■•  Altred  R<?<s5r,  Cashier." 

*' Railway  Passengers  Assorazsce   CouLpanr. — Conditioiis 

of  Assurance. 

*"  Isc  The  assured  in  case  of  personal  tnjuzr,  or  his 
legal  represencatLTes  in  the  eTenc  o€  his  death,  must  giTe 
n<?dce  thereof  in  writing  to  the  componj..  at  their  offices 
in  L^adoo.  within  a  rea^ioaable  time  after  the  said  injury 
or  death,  otherwise  the  assurance  hereby  effiscted  will  be 
null  and  Toi<L 

-  ±14IIt.  Such  notice  mast  xz  Djnh  the  Chziatian  and 
sumaxEK.  occupation,  and  iJdie»  of  the  assured^  and  of 
the  person  giTing  the  notice^ 

"  ordly.  In  the  event  of  any  dispute  ariang  as  to  the 
sum  lo  be  paid  to  the  assured  by  way  of  compensation  fcr 
personal  injury,  the  ^ame  shiiU  be  settled  by  arbitralaonY 
in  coni!)rmicy  wick  ^  provision:}  of  the  Company's  Spe- 
cial Ace  of  PirliumeatL 

'"  Kixly.  Ai  the  company  IiDiic2»  che  rb^k  on  any  one  lifie 
c»)  uhe  ium  ^:(  I'HHIfl.  no  :{ecoud  cidtiiC  of  chn^  company 
tS>r  the  insurance  of  :such  liiu  will  be  available  during  the 
perioil  fiir  which  tui2»  tics»t  i:^  i^ifUL'd. ' 

The  lecianhoa  rft«»u  -<uCMdrhac»  :iiK*rdie  I7tfa  of  Mav. 
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18$3»  and  before  the  17th  of  May,  1854,  the  plaintiff  was  1854. 
hwfuUy  trayclUng  in  a  certain  railway  carriage  on  a  line  of  thtobald 
iiilway  in  Great  Britain;  and  whilst  so  travelling,  he  sus-  ^  ^' 
tamed  a  personal  injury  by  reason  of  a  railway  a^cddent,  Pam«bn««r8 
within  the  true  intent  and  meaning  of  the  said  ticket  and 
contract  of  assurance,  and  which  was  not  caused  by  the  ne- 
^igence  or  wilful  act  of  the  plaintiff;  whereby  the  plain- 
tiff became  lame  and  disabled  from  attending  to  his  busi- 
ness, and  so  continued  for  a  long  time,  and  suffered  great 
pun,  and  was  compelled  to  remain  at  several  places  at 
great  expense  in  his  said  journey  before  arriving  at  his 
house,  and  to  procure  medical  attendance;  and  incurred  a 
great  loss  of  time  and  business,  both  at  home  and  abroad, 
whereby  he  sustained  and  was  put  to  great  loss  and  ex- 
pense. Averments,  that  the  plaintiff  did  all  things  neces- 
niy  on  his  part  to  entitle  him  to  receive  from  the  defend- 
iDts,  by  reason  of  the  premises,  a  proportionate  part  of 
the  sam  of  lOOCM.  in  the  said  ticket  and  contract  of  in- 
sorance  mentioned ;  and  that  the  defendants  received  from 
him  such  notice  in  writing  as  is  therein  mentioned  and 
pnmded  for  after  the  said  accident,  and  more  than  thirty 
Jets  before  the  commencement  of  this  suit,  and  have  not 
at  any  time  offered  to  the  plaintiff  any  amount  of  com- 
pensation whatever.  And  that,  in  consequence  of  the  de- 
fendants denying  and  repudiating  their  liability  to  pay 
any  sum  whatever  to  the  plaintiff  by  reason  of  the  pre- 
mises, no  dispute  ever  arose  between  the  plaintiff  and  the 
defendants  as  to  the  sum  to  be  paid  by  them  to  the  plaintiff 
by  way  of  compensation  for  such  personal  injury  as  afore- 
said Yet  the  defendants,  having  full  notice  of  the  pre- 
miise:?,  have  not  paid  to  the  plaintiff  any  sum  of  money 
in  respect  of  the  said  personal  injury,  but  wholly  refuse 

«o  to  do. 

Plea.  That  the  said  injury  of  the  plaintiff  was  caused  by 
the  neirlipence  of  the  plaintiff,  and  not  by  reason  of  any 
nulway  accident  within  the  true  intent  and  meaning  of 
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the  ticket  or  contract  of  insurance  in   the  declaration 
mentioned;  upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  last  Hilary  Term,  the  following  facts  appeared : — 
The  plaintilF  vas  a  bookseller  in  London,  and  his  busi- 
ness required  him  to  make  frequent  journeys  to  the  north 
of  England  and  Scotland.  On  the  17th  of  May,  1853, 
the  plaintiff  effected  an  insurance  with  the  Railway  Pas- 
sengers A^urance  Company,  upon  the  terms  stated  in  the 
contract  of  assurance  set  out  in  the  declaration.  On  the 
SIst  of  June  following,  the  plaintiff,  who  was  about  to  go 
by  railway  from  Birmingham  to  Shrewsbury,  became  a 
passenger  in  a  second  class  carri^e  from  Birmingham  to 
Wolverhampton,  for  which  place  he  had  taken  a  ticket,  it 
being  necessary  to  go  by  another  train  from  the  Wolver- 
hampton station  to  Shrewsbury.  On  the  arrival  of  the 
Birmingham  train  at  the  Wolvcrliampton  station,  and  af- 
ter it  had  stopped,  the  plaintiff,  in  stepping  out  of  the 
carriage  in  which  he  was,  slipped  off  the  iron  step  and  fell 
between  the  platform  and  the  carri^e,  by  which  his  legs 
were  seriously  injured.  During  the  day  there  had  been 
much  rain,  which,  it  was  suggested,  made  the  step  slippery. 
In  consequence  of  the  accident,  the  plaintiff  was  prevent- 
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die  loss  of  life.     The  learned  Judge  reserved  the  first  point,         1854. 
and  he  left  it  to  the  jury  to  say  how  much  the  plaintiff  was      .j^jp'     ' 
entitled  to  for  medical  and  other  expenses,  and  for  loss  of  9. 

profit,  telling  them  that  he  was  not  entitled  to  recover  for    Pamkmgsiiii 
loss  of  profit  and  also  for  loss  of  time.     The  jury  found  a  ^'-^^""Co.   » 
verdict  for  the  plaintiff  for  SU.  IBs.  for  medical  attend- 
ance and  expenses,  and  lOOL  for  loss  of  time  or  loss  of 
profits;  and  leave  was  reserved  to  the  defendants  to  move  * 

to  enter  a  nonsuit,  or  to  reduce  the  damages. 

Macaulay,  in  the  following  Term,  obtained  a  rule  nisi 
accordingly;  against  which 

BramweU  and  Phipson  shewed  cause  in  the  present 
Term  (Jane  2). — First,  this  was  a  "  railway  accident,"  for 
which  the  company  are  liabla  The  meaning  of  that 
term  is, ''  an  accident  happening  to  a  person  whilst  travel- 
ling by  railway."  The  company  was  formed  "for  the 
purpose  of  insuring  compensation  for  loss  of  life,  or  for 
personal  injury  to  persons  travelling  by-railway.*'  Fur- 
ther powers  were  conferred  on  the  company  by  the  J  2  & 
13  Vict  c.  xL,  but  nevertheless  their  power  of  insurance 
was  limited  to  railway  accidents.  That  statute  was  re- 
pealed (except  as  to  certain  provisions  relating  to  the 
stamp  laws)  by  the  15  Vict.  c.  c,  which  recites,  that  "it 
would  be  attended  with  advantage,  if  additional  facilities 
▼ere  afforded  for  the  insurance  by  the  company  of  railway 
passengers  for  particular  joumies,  or  for  definite  periods  of 
time,  or  for  life,  in  such  sums  as  may  be  agreed  upon,  and 
also  if  powers  were  granted  to  the  company  for  the  insur- 
ance of  persons  against  bodily  injury  or  death,  caused  by 
aoeiderU generally"  The  3rd  section  enacts,  that  it  shall 
be  lawful  for  the  company  "  to  insure  compensation  for 
loss  of  life,  or  for  personal  injury  to  persons  travelling  by 
railway,  whether  arising  from  accident  or  negligence;  and 
that,  in  addition  to  such  power,  it  shall  be  lawful  for  the 
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1854.  company  to  insure  compensation  to  any  person  or  his 

Thkobald  legal  personal  representatives,  for  or  on  account  of  any  in- 

Railwat  J^"T  caiised  by  any  accident  whatever,  other  than  accidents 

Pamingim  occurring  to  persons  travelling  by  railways"  (a).    There- 

J|b    A88URANCK  vO* 


(a)  The  following  seddons 
were  also  referred  to : — 

Sect.  4.  "That  every  contract, 
ticket,  or  other  instrument, 
whereby  the  company  shall  be- 
come bound  to  pay  any  sum  of 
money  by  way  of  compensation 
to  any  person  or  his  legal  re- 
presentatives, for  or  on  account 
of  any  injury  caused  by  accident 
generally,  whether  ifculting  in 
death  or  otherwise,  which  may 
be  sustained  by  such  person, 
shall  be  deemed  and  taken  to  be 
a  contract  of  insurance  within 
the  meaning  and  for  the  pur- 
poses of  this  Act;  and  any  such 
contract  may  be  in  such  form, 
and  may  be  issued  in  such  man- 
ner as  the  company  may  deter- 
mine, and  may  contain  such  con- 
ditions, not  inconsistent  with 
the  provisions  of  this  Act,  as 
may  be  specified  therein:  Pro- 
vided nevertheless,  that,  in  all 
cases,  contracts  or  tickets  of 
insurance  for  particular  jour- 
neys by  railway,  issued  under 
the  authority  of  this  Act,  shall 
be  held  to  be  a  valid  execution 
on  the  part  of  the  company  of 
the  contract  set  out  in  the 
Schedule  to  this  Act;  and  that 
no  other  matter  or  thing  shall 
be  required  to  be  done  by  the 
company  in  order  to  legally  bind 
the  company  to  the  due  per- 
formance thereof." 

Sect  12.  "That^  in  the  event 


of  any  personal  injury,  within 
the  meaning  of  this  Act^  oocur- 
ring  to  any  bon&  fide  holder  of 
an  insurant;e  ticket  during  the 
journey  by  railway  insured,  or 
to  any  party  insured  against  in- 
jury by  any  other  accident^  such 
holder  or  party,  or,  in  case  of 
death  resulting  from  such  in- 
jury, then  the  legal  representa- 
tive of  such  holder  or  party,  shall, 
within  fourteen  days  after  the 
occurring  of  such  accident  or 
death,  give  or  cause  to  be  given 
a  notice  in  writing  to  the  com- 
pany, at  their  office  in  London, 
of  such  injury  and  the  nature 
thereof^  or  of  such  death,  toge- 
ther with  a  statement  of  the 
christian  and  surname,  and  of 
the  occupation  and  address  of 
the  party  injured  or  who  may 
have  died ;  and  in  case  such  no- 
tice and  statement  shall  not 
have  been  given  as  aforesaid, 
such  holder  or  party  or  legal  re- 
presentative shall  be  deemed  to 
have  no  claim  on  the  company 
in  respect  of  such  injury  or 
death." 

Sect.  13.  "  That,  incases  other 
than  those  of  death,  such  holder 
or  party  so  injured  as  aforesaid 
shall,  within  fourteen  days  after 
the  occurring  of  the  said  ii^ury, 
and  at  the  request  of  the  com- 
pany, submit  either  at  the  office 
of  the  said  company  or  at  the 
direis    given  by  him  as  afore- 
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fim  the  insurance   comprises  two  classes,  viz.  injuries 
caused  by  railway  trayellingy  and  injuries  arising  from  any 


nid,  at  the  op4km  of  sodi  holder 
or  ptrtjy  or  at  eoxue  other  oon- 
Teoient  place  to  be  agreed  upon 
between  the  company  and  the 
liolder  or  party  injured,  to  be 
examined  by  the  medical  officer 
of  the  company,  and  shall  give 
all  such  information  to  the 
eompany  as  the  company  may 
naaooably  require  in  order  to 
aieertain  the  nature  and  extent 
of  tiie  said  injury .** 

Sect  14.  ''That,  in  all  cases 
of  death  in  consequence  of  any 
iDJary  within  the  meaning  of 
this  Act,  the  company  may  cause 
tlie  body  to  be  examined  by 
thair  medical  officer  at  any  time 
pnviooB  to  the  day  of  the  inter- 
ant  tnereoL 

Sect  16.  ''That  in  all  cases 
other  than  those  of  death,  within 
thirty  days  after  the  company 
abiJl  have  received  such  notice 
in  writing  as  aforesaid,  the  com- 
panj  shmli  o£kr  such  amount  of 
eompensation  as  to  the  company 
thjdl  seem  just  and  reasonable, 
m  («t>portion  to  the  extent  of 
the  mjurj  and  to  the  sum  pay- 
able in  case  of  death,  regard 
being  had  to  the  particular  pre- 
mium of  insurance  which  shall 
have  been  paid  by  such  holder 
or  party,  by  leaving  a  notice 
thereof  at  the  address  given  by 
him  as  aforesaid.'* 

SeeL  3&  ''That  no  contract 
of  the  company,  or  any  compen- 
•ation  received  or  recoverable 
by  rirtue  of  such  contract,  either 
ooder   this    Act    or   otherwise. 


1654. 
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shall  be  held  to  prejudice  or  af- 
fect any  rights  of  action,  claim,  Assuranck  Co. 
or  demand,  which  any  person 
or  his  executors  or  administra- 
tors may  have  against  any  other 
company,  or  any  person,  either 
at  common  law  or  by  virtue  of 
an  Act  passed  {n  the  ninth  and 
tenth  years  of  the  reign  of  her 
present  Majesty,  intituled  'An 
Act  for  compensating  the  fami- 
lies of  persons  killed  by  acci- 
dents,* or  any  other  Act  of  Par- 
liament, for  the  injury,  whether 
fittal  or  otherwise,  in  respect  of 
which  such  compensation  shall 
have  been  received  or  be  reco- 
verable.*' 

Schedule  referred  to  in  the 
foregoing  Act: — 

"  Know  all  men  by  these  pre- 
sents, that  if  any  person  above 
the  age  of  twelve  years,  about 
to  travel  by  railway,  shall,  on 
payment  of  the  premium  of  in- 
surance demanded  by  the  said 
company  in  respect  thereof^  du- 
ly obtain  any  insurance  ticket, 
marked  with  the  marks  of  the 
said  company,  the  said  company 
hereby  agrees,  in  consideration 
of  the  payment  of  such  pre- 
mium as  aforesaid,  with  such 
person  as  follows:  (that  is  to 
say),  if  such  person  shall,  during 
the  particular  journey  for  which 
such  insurance  ticket  shall  have 
been  issued,  while  travelling  by 
railway,  sustain  any  personal 
injury  whatever,  caused  by  rail- 
way accident,  then  the  said 
company  shall  pay  to  such  per- 
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other  cause.  But  if  (as  the  argument  for  the  defendants 
would  imply),  it  is  only  a  particular  description  of  railway 
accidents  against  which  the  company  insure,  then  there  is 
a  class  of  accidents  happening  from  travelling  by  railway 
which  are  not  insurable,  notwithstanding  the  Legislature 
has  enabled  the  company  to  insure  against  all  accidents, 
whether  by  railway  or  otherwise  [PoUock,  C.  B. — Sup- 
pose a  person  suddenly  rose  from  his  seat,  and  struck  his 
head  with  great  violence  against  the  top  of  the  carriage, 
so  as  to  cause  a  contusion  of  the  brain,  would  that  be  a 
railway  accident?  ParkSy  B. — Or  suppose  a  person  on 
getting  out,  not  observing  that  the  window  was  closed, 
pushed  his  head  through  the  glass?]  Such  cases  would 
not  be  railway  accidents,  for  they  are  not  accidents  pecu- 
liar to  railway  travelling;  but  a  passenger,  at  the  termina- 


8on,  on  proof  of  such  iujarj, 
such  sum,  not  exceeding  the 
amount  declared  to  be  insured 
by  such  insurance  ticket,  as 
shall,  with  reference  to  and  in 
proportion  to  the  whole  sum  in- 
sured and  made  payable  as  here- 
inafter mentioned  in  case  of 
death,  be  deemed  a  reasonable 
compensation  for  such  injury 
sustained  by  such  person,  such 
compensation  to  be  ascertained 
and  paid  in  the  manner  provided 
by  this  Act;  and  if  such  person 
shall  die  from  the  effect  of  such 
injury  within  three  months  after 
the  occurring  of  the  same,  then 
the  company  shall  pay  to  the 
executors  or  administrators  of 
such  person,  on  proof  of  such 
death,  the  whole  sum  expressed 
in  such  insurance  ticket:  Pro- 
vided always,  that,  in  case  the 
said  company  shall,  before  the 
death  of  such  person  so  injured 


as  aforesaid,  have  paid  any  sum 
of  money  to  such  person  so  in- 
jured  as  aforesaid,  as  and  byVay 
of  compensation  for  such  injury, 
such  sum  of  money  so  paid  as 
aforesaid  may,  on  the  death  of 
such  person  so  injured  as  afore- 
said, after  such  payment  or  pay- 
ments, and  within  three  months 
after  the  occurring  of  the  said 
injury,  be  deducted  by  the  said 
company  from  the  sum  of  money 
hereby  otherwise  agreed  to  be 
paid  by  them  in  the  event  of 
such  death  as  aforesaid ;  and  pro- 
vided always,  that  the  said  com- 
pany shall  in  no  case  be  liable 
to  pay  to  the  holder  of  any 
insurance  ticket,  or  to  his  exe- 
cutors or  administrators,  any 
sum  of  money  in  respect  of  any 
injuxy  caused  by  the  negligence 
or  wilful  act  of  such  holder. — In 
^dtness,  &c" 
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tian  of  his  journey,  must  necessarily  step  from  the  car-  1854. 
riigc  on  to  the  platform.  The  word  "  railway  *'  is  an  ad-  thbobald 
jimctiye,  which  describes  the  quality  of  the  accident.  -  •• 
[AUerson^  R — ^The  difficulty  arises  from  usin^  in  the  con-  Pak«bngbr8 
tract  the  term  "  railway  accident,"  instead  of  following 
the  language  of  the  Act  of  Parliament  According  to  the 
true  construction  of  the  3rd  section,  the  insurance  is 
against  accidents  to  persons  when  travelling  by  railway, 
and  accidents  not  arising  from  railway  travelling.  Then 
the  question  is,  whether  a  person  is  "  travelling  by  rail- 
way'* after  the  train  has  stopped.]  He  is  a  passenger  un- 
til he  has  alighted  from  the  railway  carriage.  The  35th 
section  shews  that  this  was  the  meaning  of  the  Legislature. 
Suppose  another  railway  train  negligently  ran  against  the 
carriage  in  which  the  person  insured  sat ;  or  suppose  that 
some  third  person  pnt  a  bar  across  the  line,  or  that  a  pas- 
senger, in  getting  out  of  the  carriage,  fell,  in  consequence 
of  weakness  induced  by  illness, — all  those  would  be  cases 
of '^railway  accident"  An  accident  is  not  the  less  a  rail- 
way accident  because  some  other  person  might  have 
avoided  it. 

Secondly.  The  damages  were  properly  assessed.  It  is 
impossible  to  estimate  the  damage  which  a  personal  in- 
jury, as,  for  instance,  the  loss  of  a  limb,  may  bear  to  the 
loss  of  life.  [Ald^rson,  B. — This  is  not  a  contract  of  in- 
demnity, because  a  person  cannot  be  indemnified  for  the 
loss  of  life,  as  he  can  in  case  of  a  house  or  ship.  It  is, 
therefore,  necessary  to  adopt  some  pecuniary  rule.]  This 
is  an  insurance  for  a  sum  not  exceeding  lOOOt  where  the 
injury  results  in  death;  but  the  same  mode  of  calculating 
the  damage  cannot  apply  to  injury  to  persons  who  live. 
Moreover,  the  15th  section,  which  mentions  a  compen- 
sation "in  proportion  to  the  extent  of  the  injury  and  to 
the  sum  payable  in  case  of  death,"  has  reference  to  the 
12th  section,    which  applies  only  to  an  insurance  for  a 
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1654.       single  journey.     [Alderson,  R — Though  the  insurance  it 

Thiobald     ^^^  ^  y^^'  ^  *^  accident  happens,  that  is  an  accident 

^-         arising  from  that  journey,  and  ther  damages  ought  to  be 

Passsnobrs   calculated  as  upon  a  single  journey.    The  insurance  is  for 

Ar8uraac»Co.  ^^  ^^^  journeys  taken  during  twelve  months;  that  is  a 

journey  ticket ;  as  when  a  ship  is  insured  for  a  certain 
period  while  on  her  voyage,  that  is  an  insurance  for  the 
voyage.] 

Sir  jP.  Thesiger  and  Davison  in  support  of  the  rule. — 
This  is  not  a  "  railway  accident"  within  the  meaning  of  the 
contract  of  insurance.  The  3rd  section  of  the  15  Vict  c.  c., 
enables  the  company  to  insure  against  all  accidents  "to 
persons  travelling  by  railway /'  and  also  against  all  accidents 
whatever.  The  4th  section  provides,  that  tickets  of  in- 
surance for  particular  journeys  by  railway  shall  be  a  valid 
execution,  on  the  part  of  the  company,  of  the  contract  set 
out  in  the  schedule  of  the  Act.  The  schedule,  however, 
does  not  follow  the  terms  of  the  3rd  section,  but  says  that,  if 
any  person  shall,  ''while  travelling  by  railway,  sustain  any 
personal  injury  whatever,  caused  by  railway  accideni"  &c.; 
and  the  contract  of  insurance  is  against  injury  happening 
from  railway  accident  whilst  travelling  on  a  railway.  The 
term  "railway  accidents"  does  not  mean  all  accidents 
while  travelling  by  railway,  but  accidents  peculiar  to  that 
mode  of  travelling.-  They  may  be  defined  as  accidents 
connected  with  the  train,  whether  in  motion  or  not,  and 
whether  occasioned  by  the  negligence  of  the  railway  com- 
pany or  their  servants,  or  by  the  act  of  a  stranger,  or  by 
some  unavoidable  cause,  or  by  collision  with  another  train, 
and  not  accidents  which  result  from  the  act  of  the  party 
himself,  whether  in  a  railway  carriage  or  crossing  the  line, 
or  on  the  platform.  If  the  step  of  a  carriage  broke 
through  its  defective  construction  while  a  person  was 
getting  out,  that  might  be  a  "  railway  accident;"  but  the 
act  of  slipping  on  a  smooth  surface  is  not  peculiar  to  rail- 


AssdjianckCo. 
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way  timTdling.     Suppose  it  had  been  necessary  for  the        1854. 
pkiAiiff  to  cross  the  line  at  the  Wolverhampton  station      thbobald 
ID  order  to  get  to  the  train  for  Shrewsbury,  and  in  doing  ^* 

so  he  slipped  and  was  injured,  would  that  be  a  *'  railway    Passknuebs 
accident?"    The  term  implies  some  defect,  irregularity, 
or  misadTenture  in  the  railway  conveyance.     Here  there 
WIS  nothing  whatever  amiss  about  the  railway. 

Then  with  respect  to  the  damage,  loss  of  profit  and  loss 
of  time  cannot  be  taken  into  consideration.  The  contract 
limits  the  compensation  to  personal  injury.  The  12th  and 
VMh  sections  of  the  15  Vict  c.  c^  require  the  assured, 
within  a  certain  time,  to  give  notice  to  the  company  of 
any  personal  injury,  and  submit  to  a  medical  examination. 
The  object  of  that  is  to  enable  the  company  to  offer  com- 
pensation under  the  15th  section;  and  the  only  injury  to 
which  the  attention  of  the  company  is  to  be  called  for  that 
purpose  is  personal,  that  is,  bodily  injury.  If  a  house  is 
burnt  the  assured  never  receives  compensation  for  his  loss 
of  profit  whilst  the  house  is  being  rebuilt.  The  rule  is 
thus  laid  down  in  Hadley  v.  Baxend(d€{a): — ''Where  two 
parties  have  made  a  contract,  which  one  of  them  has  bro- 
ken, the  damages  which  the  other  party  ought  to  receive 
in  respect  of  such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  either  arising 
naturally,  %.e.  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract  as  the 
probable  result  of  the  breach  of  it.  [Martin,  B.,  referred 
to  the  Ancient  Laws  and  Institutes  of  Wales,  "  The  Vene- 
dotian  Code,"  Bk.  3,  c.  22.] 

The  Court  intimated  their  intention  to  take  time  for 
consideration,  suggesting,  however,  that  the  parties  should 

come  to  terms. 

Cur.  adv.  vult. 

(a)  9  Exch.  354. 
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1854«  Pollock,  C.  B.,  now  said. — In  this  case  a  motion  was 

Theobald  made  to  reduce  the  amount  of  damages,  and  abo  to  enter 
Railway  *  nonsuit  The  objection  to  the  verdict  was,  that  the  ac- 
Pamknosrs  cident  in  respect  of  which  the  action  was  brought  was 
not  a  railway  accident,  within  the  meaning  of  the  policy 
of  insurance  entered  into  by  the  defendants.  The  objec- 
tion to  the  amount  of  damages  was,  that  the  defendants 
were  not  liable  to  compensate  the  plaintiff  for  his  loss  of 
time  or  loss  of  profit,  but  only  for  the  personal  injury  sus- 
tained in  consequence  of  the  accident,  assuming  it  to  be  a 
railway  accident.  The  Court  took  time  to  consider  its 
judgment,  hoping  that  in  the  meantime  the  parties  might 
come  to  some  arrangement.  But  it  has  been  intimated  to 
us  that  there  is  a  desire  on  the  part  of  the  company  to  ob- 
tain the  judgment  of  the  Court  on  the  points  raised,  and 
consequently  they  are  unwilling  to  enter  into  any  arrange- 
ment. 

The  facts  of  the  case  were  these: — The  plaintiff,  who 
was  about  to  take  a  journey  by  means  of  two  distinct  rail- 
ways, had  insured  himself  with  the  defendants  against 
death  or  personal  injury  arbing  from  railway  accident 
whilst  travelling,  the  contract  fixing  the  damage  in  the 
former  event  at  10002.  In  getting  out  from  one  of  the 
carriages  on  a  rainy  morning,  his  foot  slipped,  whereby  he 
was  severely  injured.  It  was  conceded  by  the  defend- 
ants' counsel,  that  there  was  no  negligence  on  the  part  of 
the  plaintiff  in  reference  to  the  accident  And  the  first 
question  is,  whether  this  is  a  railway  accident  within  the 
meaning  of  the  policy.  We  are  of  opinion  that  it  is- 
However  much  the  company  may  desire  that  we  should 
lay  down  a  general  rule  as  to  what  is  a  railway  accident, 
I  do  not  know  that  we  are  called  on,  or  should  be  doing 
our  duty,  were  we  to  lay  down  any  rule  beyond  what  is  ne- 
cessary to  decide  the  actual  case  before  us.  Considering 
the  great  number  of  particulars  that  may  enter  into  the 
decision  of  questions  of  this  nature,  and  the  very  compli- 
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Cited  character  they  may  assume  under  circumstances        1854. 
that  at  present  we  may  not  anticipate,  I  think,  (and  I  be-     tbmbald 
licTe  the  rest  of  the  Court  concur  with  me  in  thinking),      j.    ^' 
that  in  the  single  instance  brought  before  us  under  certain    Passbnhxm 
arcamstances,  some  of  whicn  are  not  of  a  general  nature, 
it  would  be  assuming  too  much  to  lay  down  a  rule  to  go- 
Tern  all  cases.     On  the  present  occasion,  it  is  quite  plain 
that  the  plaintiff  was  a  traveller  on  the  railway;  it  is  quite 
plain,  that  though  at  the  time  of  the  accident  his  journey 
had  in  one  sense  terminated,  by  the  carriage  having  stop- 
ped, he  had  not  ceased  to  be  connected  with  the  carriage, 
for  he  was  still  on  it    The  accident  also  happened  with- 
out negligence  on  his  part,  and  while  doing  an  act  which 
as  a  passenger  he  must  necessarily  have  done,  for  a  passen- 
ger must  get  into  the  carriage,  and  get  out  of  it  when  the 
journey  is  at  an  end,  and  cannot  be  considered  as  discon- 
nected with  the  carriage  and  railway,  and  with  the  ma- 
chinery of  motion,  until  the  time  he  has,  as  it  were,  safely 
landed  firom  the  carriage,  and  got  upon  the  platform.   The 
accident  is  attributable  to  his  being  a  passenger  on  the 
ndlway,  and  it  arises  out  of  an  act  immediately  connected 
with  his  being  such   passenger.     Under  these   circum- 
stances, we  think  this  was  a  railway  accident  within  the 
meaning  of  the  policy ;  and  consequently  the  action  is  in 
oar  judgment  maintainable,  and  so  much  of  this  rule  as 
prays  for  a  nonsuit  must  be  discharged. 

In  order  that  the  question  raised  at  the  trial  respecting 
damages  might  be  considered  by  the  Court  in  banc,  the 
Yerdict  of  the  jury  was  taken  separately.  They  found  for 
medical  attendance  and  expenses  342. 19^.,  for  loss  of  time 
or  loss  of  profit  1002.  At  the  trial,  the  plaintiff  made  his 
claim  for  both.  I  thought  it  quite  clear  that  he  could  not 
claim  for  loss  of  time  and  also  for  loss  of  profit,  whicli  are 
the  same  thing  under  two  different  forms; — if  indemnified 
for  time  he  had  no  right  to  claim  for  profit,  and  if  indem- 
nified for  profit  he  had  no  right  to  claim  for  time.  I  also 
had  considerable  doubt  whether  he  was  entitled  to  claim 
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1854.        either,  and  I  therefore  directed  the  jury  to  find  for  one 
TuBOBALD     ^^^7'  '^^^^  leave  to  the  defendants  to  move  to  strike  that 
out  if  the  Court  should  think  it  right.     On  considering 


V. 

Railway 


PA8HBNOBR8  thc  arguuients  used  on  both  sides,  we  think  that  the  ver- 
dict should  be  reduced  to  342.  19s.  We  are  of  opinion 
that  the  insurance  must  be  treated  in  the  same  way,  whe- 
ther c^msidered  with  reference  to  the  death  of  the  party 
or  to  an  accident  which  inflicts  injury  short  of  it:  and 
we  think  that,  in  c(»nsidering  the  damage  done  to  the  tra- 
veller, the  consequential  mischief  of  losing  some  profit  is 
not  to  be  taken  into  consideration;  otherwise,  a  passenger 
whose  time  or  business  is  more  valuable  than  that  of  an- 
other would  for  precisely  the  same  personal  injury  receive 
a  greater  remuneration  than  that  other.  What  the  insur- 
ance company  calculate  on  indemnifying  the  party  against 
is  the  expense  and  pain  and  loss  immediately  connected 
with  the  accident,  and  not  remote  consequences  that  may 
follow  according  to  the  business  or  profession  of  the  pas- 
senger. The  verdict  must  therefore  be  reduced  to  3U,  19s., 
and  so  far  the  rule  must  be  made  absolute. 

Alderson,  B. — It  was  contended  that  the  estimate  of 
damage  depended  on  some  proportion  to  be  ascertained 
between  the  amount  of  injury  caused  by  the  accident  and 
the  amount  of  loss  in  the  event  of  the  death  of  the  party, 
in  which  latter  event  the  damage  is  limited  to  10002.,  the 
sum  insured.  I,  at  least,  think  no  such  proportion  exists. 
The  true  measure  of  damage  is  the  personal  injury  result- 
ing from  the  accident,  not  exceeding  however  the  sum 
which  the  company  would  have  to  pay  in  the  case  of 
death.  As  to  railway  accidents,  my  notion  of  a  railway 
accident  is  an  accident  occurring  in  the  course  of  travel- 
ling by  a  railway,  and  arising  out  of  the  fact  of  the  jour- 
ney. It  does  not  necessarily  depend  on  any  accident  to 
the  railway  or  machinery  connected  with  it. 

Rule  to  enter  a  nonsuit  discharged,  rule  to 
reduce  the  damages  to  SU.  Ids,  absolute. 
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1864. 

ILuninio  «.  Phelps  and  Another,  Executors  of  the  Will        j^^  5 

of  W.  DODIHGTON. 

Covenant.— The  declaration  stated,  that  W.  Dod-  The  limitation 
iagton  in  his  lifetime,  on  the  1st  of  September,  1820,  by  Sn"&4\/iu. 
loB  deed  coTenanted  with  the  plaintiff  to  pay  him  during  ^*%^^^l^^ 
the  joint  natural  lives  of  W.  Dodington  and  the  plaintiff,  tion  on  a  coiift- 

.  tend  coTeiuuit 

an  annuity  or  clear  yearly  rent-charge  of  1502.,  payable  for  payment  of 

half-yearly,  of  which  annuity  or  rent-charge  forty  half-  Jn'S^jSd 

years  immediately  preceding  the  death  of  W.  Dodington,  *^*  corenantee 

oo  the  25th  of  Februuy,  1 852,  are  due  and  unpaid.  damages  for 

Fourth  plea. — ^That  the  deed  mentioned  in  the  declara-  that  covenant, 

tion  was  dated  on  the  day  and  year  therein  mentioned ;  S^^Jl^jSht  to 

and  that  by  the  same  deed  W.  Dodington,  in  considera-  "co^  *• . 

rentpcnaige  la 

tion  of  his  natural  love  and  affection  towards  the  plain-  harred  hy  the 
his  brother,  and  of  a  nominal  consideration  of  10&  ^  ^** 


panted  to  the  plaintiff,  to  hold  for  an  estate  in  the  deed 
mentioned,  a  rent  of  1502.  per  annum,  issuing  out  of  and 
charged  upon  certain  lands,  whereof  W.  Dodington  was 
then  seised  in  fee  simple,  payable  to  the  plaintiff  half- 
yearly,  on  the  29th  of  September  and  25th  of  March  in 
erery  year;  and  the  first  payment  to  be  made  on  the  29th 
of  September,  1820.  And  W.  Dodington  thereby  em- 
powered  the  plaintiff  to  distrain  for  the  arrears  of  the 
said  rent-charge  in  and  upon  the  said  lands  in  manner 
therein  mentioned ;  and  the  said  lands  were  and  still  are 
of  an  annual  value  amply  sufficient  to  cover  the  said  rent; 
and  the  covenant  in  the  declaration  mentioned  is  acces- 
sory and  subordinate  to  the  said  grant  And  the  defend- 
ants in  fact  say,  that  this  action  is  an  action  to  recover 
a  rent,  and  is  not  brought  within  twenty  years  next  after 
the  time  at  which  the  right  to  bring  such  an  action  first 
accrued  to  the  plaintiff,  but  long,  to  wit  thirteen  years 
and  upwards,  after  the  expiration  of  such  period  of  twenty 
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1854.  years,  such  period  having  in  fact  expired  on  the  29th  of 
September,  1840,  and  after  the  plaintiff's  title  to  the  sud 
rent  had  become  and  was  extinct  by  force  of  the  statute 
next  hereinafter  referred  to;  and  no  acknowledgment 
was  ever  given  or  made  within  the  intent  of  the  3  &  4 
Will  4,  c.  27,  or  within  the  intent  and  meaning  of  the 
3  &  4  Will.  4,  0.  42.  And  the  plaintiff  was  not,  when  the 
right  to  bring  such  action  first  accrued  to  him,  or  at  any 
time  since,  under  any  disabilities  mentioned  in  the  said 
Acts,  or  either  of  them. 

Fifth  plea. — So  far  as  the  declaration  relates  to  the  ar- 
rears of  the  said  rent- charge,  which  accrued  due  after  the 
29th  of  September,  1840,  the  defendants  say,  that  the 
fourth  plea  (which  they  crave  leave  to  refer  to  for  the  sake 
of  avoiding  prolixity)  is  true. 
.     Demurrers  to  both  pleas,  and  joinders  therein. 

WcUson  in  support  of  the  demurrers. — First,  the  limita- 
tion prescribed  by  the  3  &  4  Will.  4,  c.  27,  does  not  apply 
to  an  action  of  covenant  for  non-payment  of  a  rent-charge. 
That  statute  is  intituled  '^  An  Act  for  the  Limitation  of 
Actions  and  Suits  relating  to  real  property^  and  for  sim- 
plifying the  remedies  for  trying  the  rights  thereto.'*  The 
2nd  section  enacts,  that  '^  no  person  shall  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent, 
but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  ac- 
tion, shall  have  first  accrued  to  some  person  through 
whom  he  claims ;  or,  if  such  right  shall  not  have  accrued 
to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall 
have  first  accrued  to  the  person  making  or  bringing  the 
same."  That  enactment  only  bars  the  remedy  in  cases  • 
where,  before  the  statute,  the  party  would  have  been  en- 
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titled  to  an  assise.  In  Grant  y.  Ellis{a\  Rolfe,  B.,  in  de-  1854. 
liTering  the  judgment  of  the  Court,  defines  the  meaning 
of  the  word  "  recover/^  as  used  in  that  section  with  re- 
sped  to  land,  and  concludes  that  it  must  have  been  in< 
tended  to  be  used  in  the  same  sense  as  regards  rent;  and 
that,  therefore,  the  proceeding  by  action  means  some  pro- 
ceeding in  which  the  judgment  would  be  ''quod  recuperet 
•eisinam.''  The  term  "  rent"  received  a  similar  construc- 
tion in  the  case  of  Pciget  v.  Foley  {b).  An  action  of  debt 
on  the  2  &  3  £dw.  6,  c.  13,  for  not  setting  out  tithe,  is  not 
in  action  to  recoirer  tithe  within  the  meaning  of  the 
3  fr  4  Will  4,  c.  27:  Dean  of  Ely  v.  Cash(c).  The  real 
remedy  against  the  land,  and  the  personal  remedy  on  the 
collateral  covenant^  are  totally  dbtinct  securities.  If  the 
rent  was  assigned,  the  covenant  would  still  remain: 
MUnea  v.  Branched),  Randall  v.  Righy{e).  A  stranger 
might  have  covenanted  for  payment  of  the  rent  [PoU 
look,  CS.  B. — The  statute  has  no  application  whatever  to 
in  action  of  covenant  I  cannot  distinguish  between  a 
covenant  of  this  kind  and  a  covenant  to  pay  150Z.  at  the 
end  of  the  first  year,  150/.  at  the  end  of  the  second  year, 
and  so  on]  The  42nd  section  shews,  that  the  Legislature 
bore  in  mind  the  distinction  between  an  action  to  recover 
a  rent  and  an  action  to  recover  damages  in  respect  of  ar- 
rears of  rent.  The  limitation  in  bar  of  an  action  on  a  cove- 
nant of  this  kind  is  twenty  years,  under  the  3  &  4  Will.  4, 
c  42,  s.  3 :  Strachan  v.  TIiomas(J) ;  but  if  the  3  &  4  Will.  4, 
c  27,  be  held  also  to  apply  to  this  case,  there  will  be  the 
anomaly  of  two  statutes  passed  in  the  same  session  pro- 
Tiding  difierent  periods  of  limitation  in  respect  of  the 
same  claim.  In  Humfrey  v.  Gery{g),  where  it  was  held 
that  the  limitation  in  bar  of  the  right  to  recover  the  ar- 

(a)  9  M.  &  W.  113.  V.  Bliss. 

(h)  2  Bing.  N.  C.  679;  3  Scott,  (cQ  5  M.  &  Selw.  411. 

l».  («)  4  M.  &  W.  131. 

(e)  15  M.  &  W.  617;  2  l)e  G.,  (/)  12  A.  &  E.  536. 

MAe.,&G.  459,  nom.  DtanofEly  (g)  7  C.  B.  rS7, 
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1864.  rears  of  a  rent-charge  was  six  jears  under  the  3  &  4  Will  4, 
c.  27^  there  was  no  collateral  covenant,  as  in  this  case.  A 
further  point  is  raised  bj  the  fifth  plea,  viz.  that,  inas- 
much as  by  the  S^th  section  of  the  3  &  4  Will.  4,  c.  27, 
the  right  to  the  rent  was  extinguished  after  twenty  years 
discontinuance  of  its  receipt,  the  remedy  on  the  covenant 
is  also  gone.  But  the  extinction  of  the  rent,  as  a  rent 
charged  on  land,  cannot  affect  the  personal  right  to  re- 
cover damages  for  the  breach  of  a  covenant  to  pay  it 
[PoUockf  C.  B. — Suppose  there  had  been  only  this  cove- 
nant to  pay  the  annuity,  and  no  payment  had  been  made 
for  thirty  years,  the  covenant  would  not  have  been  gone; 
then  why  should  it  because  the  annuity  is  also  charged  on 
land?  A  covenant  of  this  kind  is  not  different  from  an 
ordinary  covenant  to  pay  rent,  in  which  case,  although  no 
rent  has  been  paid  for  twenty  years,  the  last  six  years 
may  be  recovered.] 

Butt  contrk. — This  annuity  is  a  rent  within  the  mean- 
ing of  the  2nd  and  3rd  sections  of  the  3  &  4  Will  4,  c.  27. 
Then,  by  the  34th  section,  the  estate  in  the  rent  was  ex- 
tinguished on  the  29th  of  September,  1840.  It  is  clear, 
therefore,  that  if  there  had  been  no  covenant,  the  plain- 
tiff could  not  have  recovered.  The  covenant  is  not  an  in- 
dependent contract  to  pay  a  yearly  sum  of  money,  but  a 
covenant  to  pay  that  particular  annuity  charged  on  the 
land.  But  the  annuity  has  ceased  to  exbt,  and  conse- 
quently the  covenant  has  no  operation. 

Pollock,  C.  B.. — We  (a)  are  all  of  opinion  that  both  pleas 
are  bad,  and  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff, 
(a)  Pollock,  C,  R,  Alderson,  B.,  and  Piatt,  R 
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l»d4. 

TlDMAlY  V.  AiNSLIE.  June  7. 

IjIBEL. — ^The  declaration  stated,  that  the  plaintiff  was  in  an  action 
one  of  the  secretaries  of  a  society  called  "  The  London  no^jusUficatlon 
ICfldonary  Society/'  at  a  certain  salary;  yet  the  defend-  f^g^tJj,^*' 
•Dt  falsely  and  maliciously  printed  and  published  of  and  previoasiy  pnb- 
conceming  the  plaintiff,  and  of  and  concerning  the  plain-  penon,  and 
tiff  18  such  secretary,  a  false  and  malicious  libel,  in  the  an^at^the  Ume 
form  of  a  pamphlet,  intitled   "The  defence  of  the  inno-  of hu  pubiica- 

*        *  ,  ,  tion,  diBcIosed 

cent,  the  Rey.  £  Davies  and  Mrs.  Davies,  from  the  charges  the  name  of 
brought  against  them  by  the  officers  of  the  London  Mis-  beiieved^'^ 
nonary  Society  (meaning  amongst  others  the  plaintiff  as  J^^^jJ^^he**^" 
nch  secretary),  and  an  Exposition  of  the  Ecclesiastical  ^bei  to  be 
Proceedings  of  the  Congr^ational  Board  of  Ministers  in 
relation  to  Mr.  Davies,  dedicated  to  the  Congregational 
(lurches  and  Pastors  of  the  British  Empire;''  in  a  certain 
put  of  which  said  pamphlet,  purporting  to  be  a  letter 
from  the  said  Mr.  and  Mrs.  Davies  to  the  directors  of  the 
L>ndon  Missionary  Society,  was  contained  the  several 
false,  malicious,  and  libellous  matters  following  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  plain- 
tiff as  such  secretary,  &a — The  declaration  then  set  out 
the  letter. 

Plea,  that  the  words  in  the  declaration  mentioned 
are  an  extract  &om  an  original  letter  which  had  been  ad- 
dressed by  the  said  Mr.  and  Mrs.  Davies  to  the  directors 
of  the  London  Missionary  Society  before  the  publishing 
of  the  said  last-mentioned  words,  and  that  a  copy  of  such 
Ust  mentioned  letter  had  then  been  given  by  the  said  Mr. 
and  Mrs.  Davies  to  the  defendant,  and  that  the  defendant 
then  believed  all  the  statements  made  in  the  said  letter, 
and  particularly  the  said  words  of  the  said  letter  so  pub- 
lished as  aforesaid,  to  be  true.  And  the  defendant  fur- 
ther  saith,  that  the  London  Missionary  Society  is  a  society 
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1854.        supported  by  contributions  obtained  from  the  congrega- 
TiDMAN       tional  churches  and  pastors  of  the  British  empire. 
^'  Demurrer,  and  joinder  therein. 

AiNSLll. 

Litshy  in  support  of  the  demurrer,  argued  that  the  sub- 
ject matter  of  the  plea  afforded  no  justification  for  the 
libel 

The  Court  called  on 

Stammers  to  support  the  plea. — The  plea  is  within  the 
principle  of  the  fourth  resolution  in  The  Earl  of  North- 
ampton's case(a),  viz.  "  In  a  private  action  for  slander  of 
a  common  person,  if  J.  L.  publish  that  he  hath  heard  J. 
N.  say  that  J.  G.  was  a  traitor  or  thief;  in  an  action  on 
the  case,  if  the  truth  be  such,  he  may  justify.''  [Martin ^ 
R — In  a  note  to  Crajl  v.  Boite,  1  Wms.  Saund.  244,  it  is 
said,  "  The  doctrine  of  Lord  Northampton's  case,  as  above 
laid  down,  has  at  all  times  been  looked  at  with  disappro- 
bation, and  has  lately  been  wholly  denied  to  be  law.*'] 
The  doctrine  has  no  doubt  been  questioned,  but  has  never 
been  overruled  by  competent  authority.  On  the  contrary, 
in  the  year  1796,  Lord  Kenyon,  C.  J.,  in  delivering  judg- 
ment in  Da^ns  v.  Lewis  (b),  says,  "  The  Earl  of  Northamp- 
ton s  case  is  precisely  in  point :  If  a  person  say  that  such 
a  particular  man  (naming  him)  told  him  certain  slander, 
and  that  man  did  in  fact  tell  him  so,  it  is  a  good  defence 
to  an  action  to  be  brought  by  the  person  of  whom  the 
slander  was  spoken ;  but  if  he  assert  the  slander  generally, 
without  adding  who  told  it  to  him,  it  is  actionable.  .  .  . 
The  justice  of  the  case  also  falls  in  with  the  decisions  on 
this  subject.  It  is  just,  that  when  a  person  repeats  any 
slander  against  another,  he  should  at  the  same  time  de- 
clare from  whom  he  heard  it,  in  order  that  the  party  in- 
jured may  sue  the  author  of  the  slander.''     [Piatt,  B. — In 

(a)  12  Rep.  133.  (6)  7  T.  R.  17. 
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M'Pheraon  y.  DanxeU{a)y  Bayley,  J.,  expresses  his  disap-  1854. 
probation  of  the  doctrine  laid  down  by  Lord  Kenyan.^ 
Again,  in  the  year  1804,  Lord  Nortkampton'a  case  was 
recognised  as  law  by  the  Court  of  King's  Bench,  in  the 
case  of  Woclnoih  v.  Meadows(jk),  where  Lord  EUenborottghf 
C.  J^  says,  "  The  rule  in  Lord  Norihnmptons  case,  con- 
finned  in  Davis  y.  Lewis,  is,  that  slanderous  words  can 
in  no  case  be  justified  upon  the  report  of  another,  unless 
the  name  of  the  original  slanderer  be  given  at  the  time.^' 
The  law  continued  unquestioned  until  the  year  1821, 
when,  in  the  case  of  Levns  v.  Walter  (c),  it  was  considered 
that  the  rule  had  been  laid  down  too  largely,  and  ought 
to  be  confined  to  cases  where  the  repetition  of  the  slander 
is  made  without  malice,  and  upon  a  fair  and  justifiable 
occasion.  [Alderson,  B. — There  Holroyd,  J.,  says,  with 
reference  to  Lord  Northampton's  case,  "The  book  in  which 
that  case  is  found  is  not  so  accurate  as  the  rest  of  the  re- 
ports of  Lord  Coke,  not  having  been  published  by  him  in 
his  lifetime,  but  from  his  notes  afterwards."]  In  M^PIver- 
son  y.  Damds{a),  the  doctrine  in  Lord  Northampton's  case 
received  this  further  qualification — that  it  must  be  shewn 
that  the  person  repeating  the  slander  believed  it  to  be 
true.  This  plea  contains  an  averment  to  that  effect. 
[Pollock,  C.  B. — De  Crespigny  v.  WeUesleyid)  is  an  express 
authority,  that,  in  an  action  for  libel,  it  is  no  plea  that 
the  defendant  had  the  libellous  statement  from  another, 
and  upon  publication  disclosed  the  author's  name.]  It  is 
true  that  the  decisions  have  been  respecting  oral  slander; 
but  it  is  an  established  maxim,  that  where  there  is  the  same 
reason,  there  is  the  same  law.  The  reason  given  by  Lord 
Kenyon,  in  Davis  v.  Lewis  (e),  for  the  doctrine  in  Lord 
X^orihamptofi's  case,  viz.  "  in  order  that  the  party  injured 
may  sue  the  author  of  the  slander,"  applies  equally  to  libel. 

(a)  10  R  &  C.  26.3.  (d)  5  Bing.  392. 

(6)  6  Eaint,  463.  (e)  7  T.  R  17. 

(<•)  4  R  &  AH.  605. 

VOL  X.  Y  EXCH. 
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1854.  There  is  another  reason  which  applies  to  both,  and  which 
was  probably  the  true  ground  of  the  original  decision,  viz. 
the  difference  between  stating  that  a  man  is  a  thie^  and 
that  "I  heard  J.  S.  say  that  he  was  a  thie£"  In  the 
former  case  there  is  a  distinct  charge,  which  the  party  is 
bound  to  justify,  by  alleging  and  proTing  that  the  per- 
son charged  was  guilty  of  theft;  but  in  the  latter  case 
there  is  no  charge  of  theft,  but  only  an  assertion  of 
haying  heard  J.  S.  accuse  the  party  of  theft:  Crawford y, 
Middleton{a). 

Pollock,  C.  R — We  (6)  are  all  of  opinion  that  the  plea 
is  bad.  The  doctrine  in  Lord  Northampton  s  cast,  assum- 
ing it  to  be  law,  has  never  been  applied  to  written  slander, 
in  which  the  repetition,  by  being  more  lai^y  circulated, 
produces  a  greater  injury  to  the  individual  slandered. 
Our  judgment  is  therefore  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  1  Lev.  82. 
(6)  PoOcck,  C.  R,  Alderson,  R,  FlaUj  R,  and  Martin,  K 
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Hills  (Cflerk  to  the  Trustees  for  Lighting  &c.  the  Parish       JtayZi. 
of  St  Luke,  Middlesex)  v.  Rtdon  and  Another  (Church- 
wardens of  St.  Matthe  Vs  Church,  City  Road). 

1  HIS  was  an  action  to  recover  1 6/.  7a  9cL,  being  the  A  dutrict 
amount  aUeged  by  the  plaintiff  to  be  due  from  the  de-  "^^r'thl^ 
fendants  for  a  paving  rate  in  respect  of  the  church  here-  I"i®2\?f  ***• 

.     ^  .,  ^*'  Vict  c. 

mailer  mentioned.  87,  i«  not  ex- 

In  pursuance  of  the  provisions  of  the  Common  Law  fi^^ntedunder 

Procedure  Act,  1852,  s.  46,  and  by  order  of  Alderson,  ^clx?x.?Md^ 

R,  the  foUowing  special  case  was  stated,  without  plead-  ^^  Oeo.8,c 

*  zziz.,  and  the 

ingS : —  churchwarden! 

The  plaintiff  is  clerk  to  the  trustees  appointed  under  ^  the  rate, 
the  50  Gea  3,  c.  clxix.,  intituled  « An  Act  for  making  f?^*^'*^^  ^^^ 
more  effectual  provision  for  lighting,  watching,  paving,  chial  fundi  for 
cleansing,    regulating,    and   improving  the  streets  and 
other  public  places  in  the  parish  of  St  Luke,  in  the  coun- 
ty of  Middlesex.''    The  defendants  were,  at  the  time  of 
making  the  after-mentioned  rate,  the  churchwardens  of 
8t  Matthew's  Church,  City  Road,  a  church  erected  under 
the  provisions  of  the  6  &  7  Vict.  c.  37,  intituled  "  An  Act 
to  make  better  provision  for  the  spiritual  care  of  popu- 
lous parishes,"  having  a  district  called  "  The  New  Parish 
of  St  Matthew."    The  church  is  situate  wholly  within 
the  parish  of  St  Luke. 

The  defendants  were  appointed  churchwardens  of  the 
eharch  of  St  Matthew,  City  Road,  as  aforesaid,  under 
the  provisions  of  the  6  &  7  Vict.  c.  37.  No  pew  rents 
have  ever  been  payable  in  respect  of  the  pews  of  the  said 
churcL  The  said  church  was  completed  and  opened  for 
the  celebration  of  divine  service  in  the  month  of  April, 
1847;  and  from  that  time  until  1849,  the  trus- 

tees, acting  under  the  said  statutes,  have  from  time  to 
time  rated  the  said  church  for  the  purpose  of  paving  and 

f2 
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repairing  the  pavements  of  the  parish  of  St.  Luke;  and 
four  quarters  rate,  ending  Midsummer,  1849,  have  been 
paid  by  the  churchwardens  of  St.  Matthew's  for  the  time 
being  out  of  their  own  pockets,  and  were  subsequently 
repaid  to  them  by  voluntary  contributions  of  members  of 
the  congregation. 

On  the  day  of  ,  1849,  a  rate  was,  in  confor- 

mity with  the  provisions  of  the  said  Acts,  made  for  re- 
pairing the  pavement  of  the  said  parish;  and,  by  the  said 
rate,  the  said  church  of  St  Matthew,  City  Road,  was  as- 
sessed; and  the  claim  now  made  is  for  16Z.  7^.  9(2.  for  ar- 
rears of  such  paving  rate  up  to  Midsummer-day,  1850.  At 
the  time  when  the  said  rate  was  made,  the  defendants  were 
the  churchwardens  of  the  said  church  of  St  Matthew. 
Notice  of  the  said  rate  was  given  to  them  whilst  they 
were  such  churchwardens,  and  they  were  required  to  pay 
the  same,  but  they  refused  to  do  so,  denying  the  liability 
of  their  said  church  to  be  rated  under  either  the  50  Geo. 
3,  c.  clxix.  or  57  Greo.  3,  c.  xxix  (a).     In  making  the  said 


(a)  The  following  provisions 
of  those  statutes  formed  part  of 
the  case: — 

60  Geo.  3,  c  clxix.  s.  25  enacts, 
"  That  the  vestrymen  of  the  said 
parish  shall,  on  Thursday  next 
after  the  24th  day  of  June  in 
every  year,  meet  together,  and 
shall  settle,  ascertain,  and  esti- 
mate the  respective  sums  of  mo- 
ney necessary  to  be  raised  by  a 
just  and  equal  pound  rate  for  the 
payment  and  discharge  of  all  ex- 
penses for  lighting,  cleansing,  and 
watching  the  streets,  &c.,  and 
places  within  the  said  parish  &c., 
and  of  paving  or  repairing  the 
pavements  of  any  streets  &c 
within  the  said  parish.*^ 

Sect.  27  requires  the  vestry- 


men yearly  to  meet  together, 
within  twenty-eight  days  after 
the  several  sums  to  be  raised  for 
the  purposes  aforesaid  have  been 
ascertained,  and  sign  two  rates 
or  assessments,  one  for  lighting, 
cleansing,  and  watching,  and  the 
other  for  paving,  to  be  ''laid  on 
all  persons  who  shall  inhabit, 
hold,  occupy,  or  be  in  possession 
of  or  ei^'oy  any  messuages,  tene- 
ments, lands,  groimds,  house, 
shop,  coachhouse,  stable,  cellar, 
vanity  warehouse,  or  other  build- 
ing or  hereditament  within  the 
said  parish.** 

Sect  100.  ''And  forasmuch  as 
it  is  reasonable,  that  all  public 
buildings,  &c.,  should  be  rated 
towards  the  purposes   of  such 
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rites,  the  trustees  dulj  observed  the  formal  requirements 
of  the  said  statutea 
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pvi  of  this  Act  as  relates  to  the 
pSTizig  and  rqiairing  the  pavo- 
ment  of  the  said  parish,  it  is  here- 
lyforther  enacted.  That  it  shall 
aadmaybe  lawfdl  to  and  for  the 
vestry  men  or  trustees,  in  any 
nie  or  assessment  to  be  made 
for  paring  otr  repairing  the  pave- 
ment of  and  within  the  said  pa- 
ridi,  from  time  to  time  to  rate 
and  assess  towards  the  said  pur- 
poses  of  this  Act  the  paaiah 
dinrdi,    parochial    and    other 
dispds,  meting  houses,  places 
for  religioiis  worship^  hospitals, 
poblie  schools,  and  other  public 
buildingB  within  the  said  parish, 
whidi  now  is  or  hereafter  may 
be  built^  at  a  rate  not  exceeding 
la  per  square  yard,  in  any  one 
year,  of  the  pavement  paved  or 
repaired  under  the  direction  of 
the  said  trustees,  situate,  lying, 
and  being  in  any  such  square, 
itreet^  or  place,  and  adjoining  to, 
or  abutting    on,    such    parish 
diurcfa,     parochial    and    other 
diapela,  meeting  houses,  places 
for  religious  worship,  hospitals, 
public  schools,  and  other  public 
InildingB  respectively,  or  the  en- 
tnmee  to  the  same,  &&,  and  the 
mad  rate  or  rates,  assessment  or 
aisessments,  to  be  made  and  paid 
forsuch  parish  church,  parochial 
and    other     chapels,     meeting 
booses,  places  for  religious  wor- 
ihip^  hospitals^  public   schools, 
tnd  other  public  buildings,  &c., 
alkali  be    paid  by  the  church- 
wardens or   chapelwardeus   for 
the  time  being  of  such  churches 


or  chapels,  the  deacons,  ministers, 
teachers,  or  preachers  of  such 
meeting  houses  for  the  time  be- 
ing, the  stewards  or  housekeepers 
for  the  time  being  of  such  hospi- 
tals, the  masters  or  mistresses  for 
the  time  being  of  such  schools, 
and  the  persons  having  the  care 
or  conduct  for  the  time  being  of 
such  other  public  buildings  as 
aforesaid,"  &c 

By  the  30th  section  of  the  57 
Geo.  3,  c.  xxiz.,  intituled  '^An 
Act  for  better  paving,  improv- 
ing, and  regulating  the  Streets 
of  the  Metropolis^  and  remov- 
ing and  preventing  Nuisances 
and  Obstructions  therein,"  it  is 
enacted  **  That  it  may  be  lawful 
to  and  for  the  commissioners,  trus- 
tees, or  other  persons  having  the 
control  of  the  pavements  of  the 
streets  or  public  places  in  any 
parochial  or  other  district  withiu 
the  jurisdiction  of  this  Act,  &c., 
from  time  to  time  to  rate  and 
assess  thereby  any  cathedral, 
collegiate  or  other  church  or 
churches,  parochial  and  other 
chapels,  meeting  houses,  places 
for  religious  worship,  hospitals, 
public  schools,  and  all  other  pub- 
lic buildings  within  each  of  such 
parochial  or  other  districts,  which 
now  is  or  hereafter  may  be 
built,  and  all  other  place  or 
places  which  by  any  local  Act  or 
Acts  of  Parliament,  relating  to 
any  particular  parochial  or  other 
district,  may  be,  or  are,  or  is  liiv- 
ble  to  be  rated  or  assessed  for 
those  purposes,  or  any  of  them, 


EXCMBQUBB  EEPORTB. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  rate  is  payable  in  respect  of  the  said  church.  If 
the  Court  shall  be  of  opinion  in  the  affirmative,  the  de- 
fendants agree  that  judgment  shall  be  entered  up  for  the 
plaintiff  for  the  said  sum  by  nil  dicit;  but  if  the  Court 
shall  be  of  opinion  that  the  trustees  are  not  entitled  to 
recover,  the  plaintiff  agrees  that  judgment  of  nulle  prose- 
qui shall  be  entered  up. 

WiUes  argued  for  the  plaintiff  (May  31).— The  30  Oeo.  3, 
c.  cxlix,  8.  100,  and  57  Geo.  3,  c  xxix.  s.  30,  empower 
the  trustees  to  rate  the  church  in  question,  and  direct 


the  persouB  following,  (that  ia  to 
nay,)  the  r»t«B  or  asMaetueuta  of 
and  for  evety  cathedral  or  oolle- 
gi&ta  church  by  the  dean  and 
chapter  thereof,  and  of  and  fur 
any  other  churches  or  parochial 
chapels,  or  churchyards,  and  pa- 
rochial cemetriee,  by  the  church- 
wardens or  chapelwaxdena  there- 
of respectively  for  the  time  be- 
iug,  and  the  rates  or  asMssmenta 
of  or  for  any  hospitals,  by  Uie 
stewarda  or  housekeepers  of  auch 


at  a  rate  not  exceeding  in  any 
one  year  the  sum  of  1«.  for  every 
•quare  yard  of  the  foot^  carriage 
way,  and  other  pavements  con- 
tained in  one  half  of  the  entire 
width  of  as  much  of  any  and 
every  street  or  public  place  as 
shall  or  may  lay  before,  or  at  the 
aides  or  rear  o^  or  abut  upon, 
or  adjoin  to  euch  caUiedral,  col- 
legiate or  other  church  or 
cbundies,  parochial  and  other 
ohapele,  meeting  houses,  plikcee 
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that  payment  of  the  rate  shall  be  made  by  the  church-  1854. 
wardens.  It  will  be  argued,  that,  as  the  churchwardens 
of  a  district  church  have  no  power  to  make  a  rate,  or 
otherwise  raise  funds  to  reimburse  themselves,  the  provi- 
sions of  those  statutes  do  not  apply  to  a  church  of  that 
description.  But  the  case  of  Hopkinson  v.  Pv/ncher  (a)  is 
an  express  authority  that  the  churchwardens  are  not  ex- 
empt from  liability  by  reason  of  their  want  of  funds. 
There  the  question  arose  on  similar  enactments;  and  this 
Court  considered,  that  either  the  churchwardens  by  ne- 
cessary implication  had  power  to  make  a  rate  to  reim- 
burse themselves,  or,  if  not,  as  the  statutes  had  imposed 
upon  them  the  duty  of  paying,  they  were  bound  to  do  so. 

L}uh  for  the  defendants. — A  church  of  this  description 
was  unknown  at  the  time  the  30  Geo.  3,  c.  cxlix.  and  57 
Geo.  3,  c.  xxix.  passed.  It  was  erected  under  the  provi- 
sions of  the  6  &  7  Vict.  c.  37;  the  9th  section  of  which 
enables  the  Ecclesiastical  Commissioners  to  constitute,  in 
populous  parishes,  separate  districts  for  spiritual  pur- 
poses. When  a  church  is  built  and  consecrated  in  any 
district,  it  becomes  a  new  parish,  and  the  minister  be- 
comes perpetual  curate  of  that  parish  (6):  (Sects.  15, 1 6). 
By  sect  17,  churchwardens  are  to  be  chosen,  "  who  shall 
do  all  things  pertaining  to  the  office  of  churchwarden  as 
to  ecclesiastical  matters  in  the  new  parish;"  but  they 
have  no  power  to  let  pews  or  assess  a  rate.  The  18th 
section  provides,  that  nothing  in  that  Act  contained  shall 
be  construed  to  affect  any  right,  privilege,  or  liability 
whatsoever,  ecclesiastical  or  civil,  in  any  parish,  chapelry, 
or  district,  except  as  is  therein  provided.  The  100th  sec- 
tion of  the  50  Geo.  3,  c.  cxlix.  empowers  the  trustees  to 
rate  "the  parish  church,  parochial  and  other  chapels, 
meeting-houses,    places  for  religious  worship,   hospitals, 

(a)  3  £xcb.  95.  {b)  See  Edgell  v.  £urnabf/y  8  Exch.  788. 
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1854.  public  schools,  and  other  public  buildings.'"  A  district 
church  is  not  within  the  language  of  that  enactment, 
which  applies  only  to  buildings  to  which  there  is  attached 
some  income  from  which  a  rate  may  be  defrayed.  The 
57  Greo.  3,  c.  xxix.,  s.  30,  does  not  extend  the  rating 
clause  in  the  30  Geo.  3,  c.  cxlix.,  but  only  defines  the 
mode  of  assessment.  [Aldersoriy  B. — Uow  can  the  master 
of  a  public  school  make  a  rate  upon  any  one,  and  yet  he 
is  required  to  pay?]  The  Legislature  seems  to  have  as- 
sumed that  the  school  would  have  some  funds.  J7bp- 
kinson  v.  Puncher  (a)  was  the  case  of  a  parish  church 
rated  under  the  provisions  of  certain  Acts  of  Parliament 
relating  to  that  particular  parish;  and  the  judgment  in 
that  case  proceeded  on  the  ground,  that  the  statutes,  by 
necessary  implication,  enabled  the  churchwardens  to  make 
a  rate  to  reimburse  themselves.  Here  there  is  no  power 
whatever  to  do  so. 

WUles,  in  reply,  argued,  that  the  church  in  question 
was  a  "public  building,"  and  that  the  churchwardens 
were  "  persons  having  the  care  and  conduct"  of  it  within 
the  meaning  of  the  60  Geo.  3,  c.  cxlix.  s.  100. — He  cited 
Burn's  Eccles.  Law,  vol.  1,  p.  398,  3rd  edit. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said: — In  this  case  the  question  for 
the  opinion  of  the  Court  was,  whether  a  certain  rate  was 
payable  in  respect  of  a  church.  It  appeared  that  the 
church  was  a  district  church,  erected  under  the  provisions 
of  the  6  &  7  Vict.  c.  37.  [His  Lordship  then  read  the 
9th  and  17th  sections  of  that  Act;  and  the  25th,  27th, 
and  100th  sections  of  the  50  Geo.  3,  c.  clxix.]  Now,  in 
the  case  of  Hopkimon  v.  Puncher ^  it  was  decided  by  this 
Court,  upon  statutes  containing  similar  language,  that  the 

(a)  3  Exch.  95. 
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duudiwardens  were  personally  liable  to  the  commis- 
fiionen  for  the  rates,  and  that  the  want  of  parochial  funds 
did  Dot  exempt  them  from  liability.  In  that  case  the 
Court  intimated,  that  probably  the  churchwardens  had, 
bj  necessary  implication,  a  right  to  make  a  rate  to  indem- 
nify themselres  for  what  they  were  called  upon  to  pay. 
Bat  whether  in  this  case  there  is  that  power  or  not,  we 
are  of  opinion  that  this  is  a  church  within  the  provisions 
of  the  statutes  referred  to,  and  therefore  liable  to  be 
nted;  and  that  the  churchwardens  are  the  persons  who 
are  to  pay  the  rate.  The  only  question  stated  in  the 
case  is,  whether  the  rate  is  payable  in  respect  of  the 
church.  We  are  of  opinion  that  it  is,  and  we  are  further 
of  opinion  that  it  is  payable  by  the  churchwardens.  The 
judgment  of  the  Court  will  therefore  be  for  the  plaintiffs. 


1854. 


Judgment  for  the  plaintiffs. 


Pope  and  Another  v.  Bavibge. 


Jur\A  7. 


UeCLARATION  on  a  charterparty,  made  the  14th  of  a  declaration 
September,  1852  (a),  whereby  it  was  mutually  agreed  be-  ^""g^' 

that  it  was 
tgnvd  betvecn  the  defendant,  the  shipowner,  and  the  plaintiff,  that  the  ship  should  proceed  to  S., 
aad  there  take  on  board  from  the  agents  of  the  freighter  a  full  and  complete  cargo  of  coals,  and  there- 
vith  proceed  to  L.,  and  deliver  the  same  at  a  wharf  to  the  order  of  the  freighter  (the  act  of  God,  the 
(^Qc«B*s  enemies,  fire,  and  all  and  ereiy  other  dangers  and  accidents  of  the  seas,  riyers,  and  naviga* 
tkio  of  whaterer  nature  or  kind  during  the  said  Toyage  always  excepted) ;  that  the  charter  should 
be  in  fcfce  for  six  soccessire  voyages,  and  that  they  should  be  made  not  later  than  the  last  day  of 
Ffl^narr,  1863.  Breaches,  that  the  ship  did  not  make  six  successive  voyages,  and  that  the  defend- 
sal  wonid  not  permit  the  ship  to  make  more  than  three  voyages.  Plea,  that,  during  the  three  voy- 
ifct,  the  ship  sustained  great  damage  by  dangers  and  accidents  of  the  seas  and  navigation,  which 
ihnifr  was  necessary  to  be  repaired  before  the  ship  could  commence  her  fourth  voyage;  that  the  de- 
iBsdaot  fbrtbwitiL,  on  the  completion  of  the  said  three  voyages,  proceeded  to  repair,  and  did  repair, 
iWdsnage;  bot  it  could  not  be  repaired,  nor  could  the  ship  be«uulc  fit  to  commence  the  fourth  voy- 
spe  rati]  afier  the  last  day  of  February,  1853,  had  elapsed : — IltLd^  that  the  plea  was  bad,  inasmuch 
Si  tbe  inability  to  perform  the  voyages  within  the  time  spccificHl  did  not  discharge  the  contract,  or 
siard  any  excnae  for  not  commencing  the  fourth  voyage. 


(a)  See  Wheeler  v.  Baiidge,  9 
Eioh.  668,  whicL  was  an  action 
'U  thtf  5&me   chartcriarty,  and 


where  the  declaration  in   fully 
set  out. 
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1854  tween  the  defendant,  owner  of  the  ship  called  the  Laurel,  in 
the  riverTyne,  and  the  plaintiffs  the  freighters,  that  the  said 
ship,  being  tight,  &c.,  should,  with  all  convenient  speed, 
proceed  to  the  Pontop  and  South  Shields  drop,  and  there 
take  on  board  from  the  agents  of  the  frieghter  a  fxdl  and 
complete  cargo  of  coals,  and  being  so  loaded  should  there- 
with proceed  to  London,  and  deliver  the  said  cargo  at  a 
safe  wharf,  to  the  order  of  the  freighter  or  his  assigns,  (the 
act  of  Grod,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  whatever  nature  and  kind,  during  the  said  voy- 
age, always  excepted:)  the  vessel  to  be  delivered  at  the 
rate  of  forty-nine  tons  per  day,  six  days  on  demurrage 
over  and  above  the  said  lying  days  at  21,  per  day.  ThcU 
this  charter  shall  be  in  force  for  six  successive  voyages,  and 
that  they  shaU  he  niade  7iot  later  than  tlie  last  day  of 
February,  1853." — Averments:  that  the  ship  did  after- 
wards proceed  with  all  convenient  speed  to  the  Pontop 
and  South  Shields  drop,  and  there  take  on  board  from 
the  agents  of  the  freighters  a  full  and  complete  cargo  of 
coal,  and  being  so  loaded  did  therewith  proceed  to  Lon- 
don, and  deliver  the  same  at  a  safe  wharf  to  the  order  of 
the  freighter,  and  did  afterwards  make  two  more  like  suc- 
cessive voyages  under  the  said  charterparty;  and  that  the 
plaintiffs  did  all  things  necessary  on  their  part  to  entitle 
them  to  have  six  successive  voyages  made  and  performed 
under  the  said  charterparty. — Breaches:  that  the  ship 
did  not  make  six  successive  voyages  as  in  and  by  the 
charterparty  was  agreed,  and  that  the  defendant  would 
not  cause  or  permit  the  ship  to  make  more  than  three 
voyages. 

Plea:  that  the  ship  made  three  of  the  successive  voy- 
ages in  the  charterparty  mentioned,  and  in  so  doing  ob- 
served and  performed  all  things  on  the  part  and  behalf  of 
the  ship  to  be  observed  and  performed,  so  far  a^  related  to 
the  said  three  voyages.    That  during  the  said  voyages  the 
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diip  sustained  great  damage  and  injury  in  her  hull  and  IS54 
nggingy  by  means  of  certain  dangers  and  accidents  of  the 
teas  and  navigation,  that  is  to  say,  by  and  through  the 
force  and  violence  of  the  winds  and  waves,  and  which  said 
damage  and  injury  were  necessary  and  proper  to  be 
faired  before  the  ship  could  commence  or  make  the 
feorth  of  the  said  successive  voyages,  or  could  any  further 
observe  or  perform  the  same  charterparty;  that  the  de- 
ioidant  forthwith  on  the  completion  of  the  said  three 
voyages  proceeded  to  repair  and  did  repair  the  damage 
md  injury  sustained  by  the  ship,  but  the  damage  and  in- 
jury could  not  be  repaired,  nor  could  the  ship  be  made 
tight,  &c.,  and  fitted  for  the  fourth  of  the  said  successive 
Tojages,  or  able  to  commence  or  perform  the  fourth  voy- 
age, until  after  the  said  last  day  of  February,  1853,  had 
elapsed ;  and  the  breach  of  the  charterparty  in  the  declara- 
tion mentioned  was  caused  and  occurred  by  and  by  rea- 
son of  the  premises  in  the  plea  aforesaid,  and  not  by  or 
through  any  default  of  the  defendant. 
Demurrer,  and  joinder  therein. 

ZimA  in  support  of  the  demurrer. — The  plea  is  bad. 
The  contract  is  to  make  six  successive  voyages  by  a  given 
time,  and  the  non-performance  of  any  one  of  them  is  a 
breach  of  that  contract.  The  exception  as  to  the  perils 
of  the  seas  applies  only  to  the  particular  voyage  in  which 
such  perils  occur,  and  would  excuse  a  default  in  com- 
pleting that  voyage,  but  not  in  commencing  a  subsequent 
one  Even  assuming  that  the  plea  is  an  answer  to  the 
breach  for  not  performing  the  voyages  by  the  appointed 
time,  it  leaves  unanswered  the  other  breach  for  not  com- 
mencing the  fourth  voyage.  The  limitation  as  to  time  was 
inserted  solely  for  the  benefit  of  the  plaintiffs,  and  merely 
pave  them  a  right  to  rescind  the  contract. — The  Court 
then  called  on 

UntJiank  to  support  the  plea. — The  stipulation  in  ques- 
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1854.  tion  is  a  mutual  agreement  binding  both  parties  for  six  suc- 
cessive voyages,  if  they  could  be  performed  ^ritliin  the 
period  limited,  but  not  otherwise.  If,  in  the  course  of  the 
first  voyage,  the  vessel  had  been  totally  lost,  the  defendant 
would  not  have  been  responsible,  since  that  would  have 
been  a  case  within  the  exception  as  to  the  perils  of  the 
seas ;  then  why  should  not  that  exception  apply  to  a  da- 
mage which  disables  the  vessel  from  performing  a  subse- 
quent voyage?  [Martiuy  B. — It  might  afford  an  excuse 
for  not  performing  the  voyage  in  time,  but  none  for  not 
performing  it  at  all.  Platty  B. — The  case  resembles  an 
agreement  to  build  a  house,  and  to  complete  it  within  a 
given  time.]  Here  the  stipulation  as  to  time  qualifies 
the  contract  itself  The  charter  contains  no  limitation 
in  respect  of  demurrage,  and  the  plaintiff  might  have  de- 
tained the  vessel  so  long  that  only  one  voyage  could  be 
performed  within  the  period  specified.  [Martin^  B. — 
There  is  an  absolute  contract  to  perform  six  voyages,  and 
an  undertaking  that  the  party  will  use  due  diligence  to 
perform  them  within  the  time  specified.  Alder soriy  R — 
If  the  parties  had  intended  that  the  contract  should  be  at 
an  end,  if  by  reason  of  the  perils  of  the  seas  the  voya^ijes 
could  not  be  performed  in  time,  they  might  have  said  so. 

Pollock,  C.  B. — ^We  (a)  are  all  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment. 

(a)  PoUocky  C.  B,  Aldersoriy  B.,  Halt,  B.,  Martin,  B. 
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The  NoBTH  Wbstebn  Railway  Company  v.  Whinray.  June  7. 

1  HIS  was  an  appeal  fipom  the  decision  of  the  judge  of  {qsi*"^^. 
the  Lancaster  County  Court     The  action  was  brought  to  feudant,  as 
reeoTer  the  sum  of  50/,,  on  the  cause  of  action  hereinafter  ©d  a  bond  to  a 
mentioned;   and  at  the  trial  it  was  admitted  that  the  J^^^h^J; 
bets  were  as  follows: —  ^^^  reciting 

.  that  the  com- 

The   North  Western   Railway  Company  were  mcor-  pany  had  agreed 

porated  by  "The  North  Western  Railway  Act,  1846,"  for  J^X^rrcieAor 

the  purpose  of  making  and  maintaining  certain  railways,  ^^^^  ^%{^\\ 

and  for  other  the  purposes  therein  specified.    The  trading  ing  coal,  at  a 

ill  coal  is  not  anywhere  expressed  to  be  one  of  such  pur-  o/ioo/.,  was 

^^  conditioned  for 

r^**^  the  due  account- 

In  the  year  1851,  the  North  Western  Railway  Company  ^n«  ^J  ^-  ^^.a" 

^  '  ^  ^  ^  '^      "    nionies  received 

begin  to  purchase  coals  in  Yorkshire  for  the  purpose  of  by  him  for  the 

.1  1  ^v    •     T  i»      -1  .      T  i        use  of  the  com- 

conTeymg  them  along  their  lines  of  railway  to  Lancaster  pany.    l.  per- 
iod other  places,  and  there  selling  them;  and  the  com-  [j^^gjfch^** 
pany  being  for  that  purpose  in  want  of  an  agent  to  sell  clerk  or  agent 

ii/»i*^  ^^*  above 

such  coals  for  them  at  Lancaster,  they,  upon  the  defend-  salary,  until 
ant  and  the  several  other  persons  hereinafter  mentioned  ^^en  it  was 
l»ecoming  the  obligors  of  the  bond  hereinafter  mentioned,  5^^J^d  |*u^^^° 
appointed  one  T.  Latham  to  be  their  clerk  or  agent  there,  company  to  sub- 
for  the  sole  purpose  of  selling  such  coals  for  them,  the  salary  a  com- 
company  taking  from  the  defendant  and  the  said  other  ^'"lon  on  all 
persons  the  said  bond  as  a  security  for  the  faithful  con-  coal  for  which 

•^  he  should  obtain 

duct  of  the  said  T.  Latham  as  such  clerk  or  agent.  orders.    From 

The  case  then  set  out  the  bond,  which  was  in  the  or-  was  paid  for  his 
dinary  form.     The  material  part  of  the  condition  was  as  *<'rvices  by  such 

^  *  commission, 

follows : —  which  amount- 

,  cd  to  a  larger 

**  Whereas  the  North  Western  Railway  Company  have  sum  than  the 
aCT'eed  to  appoint  T.  Latham,  of  &c.,  as  their  clerk  or  i"i852*T. 

was  indebted  to 
tte  company  for  sums  which  he  did  not  pay  over;  and  the  company  having  sued  the  defendant  on 
Ut«  >rf>nd: — I/fJtf,  first,  that  the  bond  was  valid,  although  the  company  had  no  power  to  deal  in  coal, 
^^ecoodiy,  that  the  condition  of  the  bond  was  restrained  by  the  recital,  so  that  the  defendant,  as  sure- 
ty. odIv  nndcrtook  to  be  responsible  for  the  fiiithful  conduct  of  L.  whilst  he  continued  clerk  at  such 
£zed  alary,  and  consequently  the  defendant  was  not  liable  after  the  change  in  the  mode  of  remu- 
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1854.  agent  at  Lancaster  for  the  purpose  of  selling  coal  for  the 

North  Said  company  at  a  yearly  salary  of\OQl,per  annum,  on  his 

RaiijwaTco.  obtaining  sufficient  sureties  for  his  duly  and  faithfully  ac- 

*•  counting  to  the  said  company  in  manner  hereinafter  men- 

Vf  HINRAV* 

tioned,  and  for  his  faithful  and  honest  conduct  during  the 
time  of  his  continuance  in  such  coal  agency;  and  where- 
as E.  Whinray,  J.  Walker,  &c.  have,  at  the  request  of  the 
said  T.  Latham,  and  with  the  approbation  of  the  said 
North  Western  Railway  Company,  agreed  to  become  such 
sureties,  and  have  for  that  purpose  executed  the  above- 
written  bond  or  obligation:  Now  the  condition  of  the 
above- written  obligation  is  such,  that  if  the  said  T.  La- 
tham shall  and  do,  from  time  to  time  and  at  ail  times 
whenever  thereto  required,  well  and  satisfactorily  account 
for  and  pay  over  and  deliver  to  The  North  Western  Rail- 
way Company  and  their  successors  all  and  every  sum  and 
sums  of  money  and  securities  for  money,  goods,  and  effects 
whatsoever,  which  he  the  said  T.  Latham  shall  receive  for 
their  use,  &;c ,  the  above-written  obligation  to  be  void," 
&c. 

The  several  persons  who  became  obligors  of  the  bond, 
before  and  at  the  time  of  their  doing  so,  were  respectively 
well  aware  of  all  the  circumstances  before  mentioned. 
Immediately  after  the  execution  of  the  bond,  the  said  T. 
Latham  entered  upon  the  performance  of  his  duties  as 
such  clerk  or  agent,  and  continued  in  the  same  service 
without  any  alteration  in  the  duties  or  responsibilities 
thereof,  until  the  autumn  of  1852.  He  continued  the  said 
employment  at  the  fixed  salary  mentioned  in  the  bond 
until  May,  1851,  when  the  plaintiffs  proposed  to  the  said 
T.  Latliam  to  substitute  for  the  fixed  salary  mentioned  in 
the  bond  a  commission  of  sixpence  per  ton  on  all  the  coal 
for  which  he  should  obtain  orders,  or  which  should  be 
supplied  to  parties  to  whom  he  had  to  that  time  sold. 
The  said  T.  Latham  agreed  to  this  change  in  the  mode  of 
remunerating  his  services,   and  the  plaintiffs  from  that 


TBIUITY   TEEM,    17  VICT. 


79 


time  paid  or  allowed  him  the  commission  aforesaid  in  lieu 
of  the  said  yearly  salary  for  his  said  service.  From  that 
time  forwards  until  the  end  of  his  employment,  the  said 
T.  Latham  was  paid  for  his  services  by  such  commission, 
vhich  had  been  calculated  by  the  plaintiffs  and  the  said 
T.  Latham  to  amount  to,  and  in  fact  amounted  to,  a  larger 
som  than  the  said  fixed  salary.  In  the  autumn  of  1852,  it 
was  found  that  the  said  T.  Latham  was  indebted  to  the 
plaintiff  in  the  sum  of  2452.  14^.  lid.  for  monies  received 
bj  him  for  them  by  virtue  of  his  said  employment,  and 
not  by  him  paid  over  to  them ;  and  it  was  admitted  by 
the  defendant,  that,  if  the  objections  relied  upon  by  him, 
as  hereinafter  mentioned,  did  not  afford  him  a  good  de- 
fence, the  plaintiffs  wei*e  entitled  to  recover  from  him  BOL, 
which,  for  the  purposes  of  this  cause,  is  to  be  taken  as 
having  been  received  by  the  said  T.  Latham  afler  the 
above-mentioned  change  in  his  salary. 

The  defendant  rested  his  defence  on  two  objections — 
firsts  that  the  bond  was  void  ab  initio,  because  the  com- 
pany were  not  authorised  by  law  to  trade  in  coal,  nor  to 
appoint  a  clerk  or  agent  for  the  purpose  stated  in  the 
bond;  secondly,  that  the  change  which  had  been  made  in 
the  mode  of  remunerating  the  said  T.  Latham  for  his 
services  as  such  clerk  or  agent  was  such,  that  the  defend- 
ant was  not  bound  by  the  said  bond  in  respect  of  sums 
robsequently  received  by  the  said  T.  Latham. 

The  plaintiffs,  in  answer  to  the  first  objection,  contend- 
ed that,  assuming  them  to  have  had  no  authority  to  trade 
in  coals,  a  bond  for  the  faithful  and  honest  conduct  of 
their  servant  and  agent  employed  in  such  trade  was  never- 
theless valid;  and  that,  even  if  this  objection  would  have 
been  available,  if  made  by  an  obligor  who  had  executed 
the  bond  in  ignorance  of  the  circumstances  of  the  case,  it 
was  not  available  for  the  present  defendant,  he  and  the 
other  obligors  having  respectively  executed  the  bond  with 
fiill  knowledge  of  the  circumstances  connected  with  such 


1854. 
North 

WK8TBRN 

Railway  Co. 

V. 

Whinray. 


80 


EXCnEQUEB  REPOBTS. 


1854. 

North 

Western 

Railway  Co. 

V, 

Whinrat. 


trading  and  conyeying  of  coals  by  the  plaintiffa  As  to 
the  second  objection,  the  plaintiffs  contended  that  the 
above-mentioned  change  in  the  mode  of  remuneration  did 
not  discharge  the  defendant  with  respect  to  sums  subse- 
quently received  by  the  said  T.  Latham.  The  learned 
judge  allowed  both  of  the  objections,  and  gave  judgment 
for  the  defendant. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  learned  judge  was  right  in  allowing  both  of  the  ob- 
jections, or  either  of  them :  if  so,  the  judgment  of  the 
county  court  is  to  be  confirmed;  but  if  he  ought  to  have 
disallowed  both  of  the  objections,  the  judgment  of  the 
county  court  is  to  be  vacated,  and  judgment  entered  for 
the  plaintiffs  for  oOL 


Hall  for  the  appellants. — The  first  question  is,  what  is 
the  effect,  as  regards  a  surety,  of  a  bond  for  the  fidelity  of 
an  agent  in  a  trade  which  a  railway  company  has  no  power 
to  carry  on.  It  is  submitted  that  there  is  nothing  illegal 
in  the  bond,  and  that  the  agent  is  bound  to  account  for 
and  pay  over  to  the  company  all  monies  received  by  him. 
[The  Court  then  intimated  that  it  was  unnecessary  to 
argue  that  point  (a).]     The  question  then  is,  whether  the 


(a)  There  have  been  several 
decisions  on  this  subject  in  the 
American  Courts.  In  the  case 
of  Little  V.  O'Brien,  9  Massachu- 
setts, 423,  an  Act  which  incor- 
porated an  insurance  company 
required  them  to  invest  their 
stock  in  certain  specified  funds, 
and  also  required  the  sharehold- 
ers to  pay  in  money.  The  com- 
pany, instead  of  such  investment, 
received  of  several  of  the  share- 
holders their  promissory  notes, 
which  were  from  time  to  time 
renewed.     The  plaintiff  having 


sued  for  the  benefit  of  the  com- 
pany on  a  note  given  to  them  by 
the  defendant,  who  was  a  share- 
holder, it  was  held,  that  the  de- 
fendant could  not  avail  himself 
of  the  misconduct  of  the  com- 
pany to  avoid  payment,  though 
the  latter  might  be  liable  to  for- 
feit their  franchise.  So,  where 
a  company,  incorporated  for  the 
purpose  of  canying  on  a  particu- 
lar manufacture,  sold  merchan- 
dise generally,  it  was  held,  in  an 
action  against  a  purchaser,  that 
he  could  not  object  that  the  com- 
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inrety  is  discharged  by  the  change  in  the  mode  of  remu- 
nenting  his  principal  [Aldersony  R — It  was  decided  in 
tbe  case  of  The  Mayor  of  Berwick  y.  Oswald  (a),  that  the 
mere  change  in  the  tenure  of  the  office  did  not  discharge 
die  sureties,  inasmuch  as  they  expressly  stipulated  that 
tlieir  liability  should  continue  whilst  the  principal  con- 
Unued  in  office  in  consequence  of  that  election,  ''or  under 
toy  annual  or  other  future  election''  This  case,  however, 
is  different.  A  person  may  be  willing  to  be  surety  for 
another  if  the  latter  has  a  fixed  salary,  but  not  if  the 
aaJary  is  fluctuating.]  Frank  v.  Edwards  (b)  is  an  autho- 
rity that  a  surety  is  not  exempt  from  liability  by  a  reduc- 
tion in  the  salary  of  his  principal,  unless  the  bond  contains 
a  stipulation  to  that  effect.^  [PoUock,  C.  B. — In  this  case, 
if  the  credit  to  the  principal  is  enlarged,  the  responsibility 
of  the  surety  is  increased,  and  if  the  credit  is  contracted, 
the  means  of  the  principal  are  reduced.]  In  Bamford  v. 
Iks  (c),  by  the  terms  of  the  condition,  the  sureties  were 
only  liable  for  so  long  as  the  principal  continued  in  office, 
and  his  appointment  was  revoked  by  a  re-appointment  at  a 
different  salary.  Holland  v.  Lea  (d),  which  may  be  referred 
to  as  in  effect  overruling  Frank  v.  Edwards,  proceeded 
on  the  ground  that,  by  the  59  Geo.  3,  c.  12,  s.  7,  the  jus- 
tices could  only  appoint  an  assistant  overseer  with  those 
specified  duties  and  that  fixed  salary  which  the  vestry  had 
innexed  to  the  office,  and  the  bond  was  not  given  on  such 
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{anj  had  no  power  to  carry  on 
RKh  tnde:  The  Chester  OIom 
Company  t.  Dewey ,  16  Massachu- 
iettc^  91  And  where  a  company 
incorporated  for  the  purpose  of 
fire  insuruioe  also  carried  on  the 
bosioess  of  a  banking  copartner- 
*bi{),  it  was  held,  that  the  com- 
pviy,  having  assmned  and  ezer- 
Q*ed  powers  not  conferred  by 
*^  »ct  of  incorporation,  had 

TOLX.  a 


usurped  a  franchise;  and  on  a 
quo  warranto  information  filed 
by  the  Attorney-General,  judg- 
ment of  ouster  was  rendered 
against  them :  The  People  of  New 
York  V.  The  Utica  Insurance 
Company,  15  Johnson,  368. 

(a)  1  R  &  B.  295. 

(6)  8  Exch.  214. 

(c)  3  Exch.  380. 

(cO  9  Exch.  430. 
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an  appointment.  In  Parker  v.  Wise  (a)  the  bond  was  con- 
ditioned for  payment  of  a  sum  then  due,  and  also  of  such 
further  sums  as  the  obligees  might  thereafter  advance,  not 
exceeding  in  the  whole  50002L,  and  it  was  held  that  the 
bond  was  not  avoided  as  against  the  surety  by  reason  of 
advances  beyond  that  amount,  there  being  no  stipulation 
to  that  effect 

Mcmiety  appeared  to  argue  for  the  defendants,  but  was 
not  called  upon. 


Alberson,  B. — ^The  reasonable  construction  of  this  bond 
is,  that  the  sureties  undertook  to  be  responsible  for  the 
faithful  conduct  of  their  principal  whilst  he  continued 
''  such  coal  agent,"  that  is,  a  coal  agent  at  a  yearly  salary 
of  1002.  But  when  the  mode  of  remuneration  was  altered 
the  agency  was  different,  and  the  risk  of  the  sureties  was 
materially  increased.  The  case  finds,  that  in  point  of  fact 
the  change  was  profitable  to  the  principal ;  but  it  might 
hav^  proved  unprofitable,  and  that  risk  the  sureties  never 
undertook.  With  respect  to  the  first  objection,  there  is  no 
doubt  whatever. 

Platt,  B. — The  obligation  which  the  sureties  entered 
into  was  in  respect  of  an  agency  at  a  certain  salary,  and 
that  is  changed  into  an  uncertain  salary.  The  condition 
recites,  that  the  company  have  agreed  to  appoint  the  prin- 
cipal as  their  agent  "  at  a  yearly  salary  of  lOOL"  There- 
fore, there  was  a  bargain  between  the  company  and  the 
sureties  that  the  agent  should  have  that  salary.  That  cir- 
cumstance distinguishes  this  case  from  Frank  v.  Edwards, 
for  there,  as  observed  by  my  Brother  Parke  in  the  course 
of  the  argument,  the  condition  did  not  contain  any  stipu- 
lation that  the  appointment  should  be  continued  at  the 
same  salary. 

(a)  6  M.  &  Selw.  239. 


WHOfftAT. 


17TI0T.  6S 

Kabxui,  BL — I  am  clearly  of  opinion  that  the  defend-  1804 
ant  ii  not  responsible^  Ilie  case  of  Lard  Arlington  r.  noeiv^ 
Merriehe  (a)  decided  ihat,  for  the  purpose  of  ascertaining  ^^^^^ 
die  reqponsibility  of  a  surety,  the  recital  in  the  bond  most 
k  lodged  at  as  part  of  the  contmci  Here  the  recital  is^ 
tibat  the  conipaay  haTe  agreed  to  appoint  the  principal  as 
Omr  agoit  at  a  yearly  salary  <tflOOL  Therrfofe  it  seems 
to  me  that  ike  bargain  between  tlie  parties  irai^  that  die 
metiea  should  be  reqKnttiUe  during  the  continuance  of 
ndi  agen^,  that  is,  an  agenqr  at  the  salafy  of  lOOL  per 
sanum*  An  agency  at  a  different  salary  altered  the  rela- 
iMHi  between  theprincipal  and  sureties  in  respect  of  which 
die  latter  agreed  to  become  bound,  and  consequently  they 
tie  not  respotnaible,  I  should  observe,  that  tl^  opinion 
vUdi  I  noir  eoqfirees  is  quite  cossistentwith  my  judgment 
mHaOmdr.Lmk 

PouocK,  C  B.-«-I  am  entirely  of  the  same  opinioa 

Judgment  for  the  defendant  Qf). 


(a)  SSbond.  411  a»  Qj)  See  Evam  v.  ErU^  ante,  p.  1. 
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wu  properlj 
rejected.  PlaU, 
BliBodMortw, 


Attornet-Oeheral  V.  Radlopf. 

X  HIS  was  an  informatioD  filed  hj  the  Attorney-General 
against  the  defendant  fur  a  breach  of  the  Customa  laws. 
The  first  count  of  the  information  alleged,  that  the  de- 
fendant, after  the  4th  of  August,  IS+S,  &c.,  to  wit,  on  the 
16th  of  September,  1852,  did  assist  and  was  otherwise 
concerned  in  the  unshipping  of  certain  foreign  goods,  to 
wit,  31 22  pounds  weight  of  foreign  tobacco  stalk  fiour,  of 
the  value  of  &c.,  the  said  gooda  being  prohibited  to  be 
imported  into  the  United  Kingdom,  contrary  to  the  form 
of  the  statute  &c.  The  second  count  alleged,  that  the 
defendant,  after  the  1st  of  August,  1849,  to  wit,  on  the 
16th  of  September,  1852,  was-concemed  in  importing  and 
bringing  into  the  United  Kingdom  certain  other  foreign 
goods  which  were  then  and  there,  under  and  by  virtue  of 
an  Act  of  Parliament  passed  in  the  8  &  9  Vict.,  intituled 
"  An  Act  for  the  general  Regulation  of  the  Customs,"  pro- 
hibited to  be  imported  into  the  United  Kingdom,  that  is 
to  say,  divers,  to  wit  3291  pounds  weight  of  other  foreign 
tobacco  stalk  flour,  of  great  value,  to  wit,  fcc, :  contrary 
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adjudged  to  her  said  Majestj,  and  that  the  said  0.  Radloff       1854. 
mtj  appear  here  in  Court  to  answer  concerning  the  said     ATrint 
seTcral  ofienoes,  and  also  concerning  the  said  several     ^   ''* 
sums  of  money.'' — ^The  defendant  pleaded  not  guilty^  upon 
which  issue  was  joined. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  Hiddle- 
tez  Sttingg  after  last  Hihuy  Term,  the  defendant's  counsel 
proposed  to  call  the  defendant  himself  as  a  witness  in 
mpport  of  the  defence.  This  was  objected  to  on  the  part 
rf  the  Crown,  and  the  Lord  Chief  Baron  allowed  the 
objection. 

Skee^  Seijt,  obtained  a  rule  nid  for  a  new  trial  in  last 
Easter  Term,  on  the  ground  that  the  defendant  was  im- 
poperly  rejected. 

The  AUameff-Oeneral,  Waiaon,  and  WUde  shewed  cause 
(Xaj  ]  oy, — ^The  question  turns  upon  the  2nd  and  3rd  sec- 
tions of  the  14  &  16  Vict,  a  99.    The  2nd  section  enacts 
that,  ^*  on  the  trial  of  any  issue  joined,  or  of  any  matter 
or  question,  or  on  any  inquiry  arising  in  any  suit,  action, 
or  other  proceeding  in  anj  Court  of  justice,  or  before  any 
person  having  by  law,  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence,  the  parties  there- 
to, and  the  persons  in  whose  behalf  any  such  suit,  action, 
or  other  proceeding  may  be  brought  or  defended,  shall, 
except  as  hereinafter  excepted,  be  competent  and  com- 
pellable to  give  evidence  either  viva  voce  or  by  deposition, 
according  to  the  practice  of  the  Court,  on  behalf  of  either 
or  any  of  the  parties  to  the  said  suit,  action,  or  other  pn> 
eeediog,"     The  3rd  section  is  as  follows:  "But  nothing 
berein  contained  shall  render  any  person  who  in  any 
criminal  proceeding  is  charged  with  the  commission  of 
aoj  indictable  offence,  or  any  offence  punishable  on  sum- 
oaiT  conviction,  competent  or  compellable  to  give  evi- 
deace  (or  or  against  himself  or  herself,  or  shall  render  any 
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1854.  person  compellable  to  answer  any  question  tending  to 
Att.-Gbn.  criminate  himself  or  herself,  or  shall  in  any  criminal  pro- 
ceeding render  any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  any  wife  com- 
petent or  compellable  to  give  evidence  for  or  against  her 
husband.''  The  first  of  these  two  sections,  which  is  the 
enabling  section,  does  not  include  this  case,  and  the  latter 
clause,  which  qualifies  the  former  and  comes  by  way  of  pro- 
viso, contains  two  exceptions,  within  both  of  which  this 
case  fall&  Taking  the  latter  clause  first, — this  proceeding 
against  the  defendant  is  '^  a  criminal "  suit  and  not  a  civil 
proceeding.  The  broad  distinction  appears  to  be  this:  where 
the  proceeding  is  conducted  with  the  view  and  for  the 
purpose  of  obtaining  redress  for  the  violation  of  a  private 
right  only,  the  proceeding  is  a  civil  one;  but  on  the  other 
hand,  where  the  proceeding  is  directed  for  the  punishment 
of  an  offence  which  militates  against  the  general  interests 
of  the  community  at  large,  and  is  for  the  punishment  of  an 
infraction  of  some  public  duty,  such  proceeding  is  a  crimi- 
nal proceeding.  This  charge  is  in  respect  of  an  offence 
against  the  Customs  laws.  By  those  laws  that  offence  is  pro- 
hibited absolutely,  and  certain  fines  are  imposed  upon  the 
offenders.  By  the  105  th  section  of  the  8  &  9  Vict  c.  87, 
persons  having  been  before  convicted  of  an  offence  against 
the  Customs,  may,  upon  a  verdict  passing  against  them, 
be  imprisoned  in  the  House  of  Correction.  If  this  be  a 
'^ criminal"  proceeding,  the  defendant  was  clearly  not 
admissible  as  a  witness.  At  all  events  it  is  an  offence 
punishable  by  summary  conviction.  But  the  82nd  section 
of  the  same  Act  (8  &  9  Vict  c.  87)  enacts,  that  ''all  penalties 
and  forfeitures  incurred  or  imposed  by  this  or  any  Act 
relating  to  the  Customs  &c.,  shall  and  may  be  sued  for, 
prosecuted,  and  recovered  by  action  of  debt,  bill,  plaint, 
or  information  in  any  of  her  Majesty's  Courts  of  record  at 
Westminster  or  at  Dublin  &c.,  in  the  name  of  her  Majes- 
ty's Attorney-General  &c.,  or  by  information  before  any 


tn  «r  move  of  h«r  Ibyes^i  jusUmb  <tf  the  peace  in  the  1864. 
Usited  Kingdom  ttc"  Ud  t^  the  6&d  section  of  the  8  &  An^s>. 
9  Vict  e.  86,  which  u  also  one  oftheCnstoms  Acts,  which  BAttKwvi 
together  Itnm  ft  eode^  the  importation  of  the  article  whic^ 
the  dclmdaat  is  dialed  irith  faaTing  imported  ii  obso- 
hte^  pndiitAted;  ao  tiiat  the  Ciown  mi^^t  hare  jwo* 
eeeded  against  the  defendant  for  die  breach  of  the  lair  bj 
iidietment  ineteod  of  bj  infonnation.  The  46th  seotiwi 
<f  the  8  ft  9  Vkt  e.  87,  which  iapofles  a  penalty  upon  the 
flMonimon  itf  the  eff^ice,  ioea  not  exclude  the  proceeding 
hj  way  of  indicbnenb  The  remedy  ezpreesly  given  b/ 
the  ftatotee  is  pw^  damtiUtiye.  [Pants,  R— I  think 
it  COD  haidly  be  contended  that  the  importation  of  goods  ' 
inhibited  I^  statate.  under  pain  <^  a  peoaltj  and  of 
teftitare  is  a  nuBdemmoor  pnniBhable  by  indictment.] 
h  1  Bassell  on  Crimes,  by  GfeaTos,  p.  49,  it  is  lud  down 
ths^  "  where  an  offence  is  not  bo  at  common  law,  but  made 
■a  efotoe  hj  Act  td  Parliament,  an  indictment  Will  lie 
vbse  there  is  a  sobetantiTe  i«^bitory  daose  in  such 
itatote,  though  there  be  afterwords  a  potticalar  proviuon 
■sd  a  particular  remedy  given."  And  Blackstone,  in 
qieaking  of  the  nature  of  crimes,  saya :  "  a  crime  or  mis- 
demeanor is  an  act  committed  or  omitted  in  violation  of 
a  fKiblic  law,  either  forbidding  or  commanding  it  This 
general  definition  comprehends  both  crimes  and  misde- 
meanors; which,  properly  speaking,  are  mere  synonymous 
tanu,  thongh  in  common  asago  the  word  '  crimes'  is  made 
to  denote  such  offences  as  aro  of  a  deeper  and  more 
■trodoDB  dye;  while  smaller  faults  and  omissions  of  lees 
CDQseqnence  are  comprised  under  the  gentler  name  of 
'niidemeftnors'  only"  (a).  It  could  not  have  been  the  in- 
tesdon  of  the  Legislature  to  make  a  party  compellable 
topn  his  testimony,  except  in  those  cases  where  he  is  also 
>  competent  witnesa    This  consideration  raises  a  ques- 

(a)  4  BUck.  Comm.  p.  6. 
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1854.         tion  upon  the  second  branch  of  the  3rd  section,  which 
Att.-Osn.      expressly  provides,  that  nothing  in  the  Act  shall ''  render 
RADiioFP.      *^y  person  compellable  to  answer  any  question  tending 
to  criminate  himself.'^    Here  the  defendant  might  refuse 
to  answer  any  question  having  that  tendency,  and  even 
the  presiding  Judge  would  interfere  if  such  a  question 
were  put  to  a  witness.     On  a  trial  for  a  charge  of  murder 
before  TindcUy  C.  J.,  at  Durham,  a  witness  was  asked  whe- 
ther he  himself  did  not  hold  up  a  knife?  But  the  learned 
Judge  told  the  witness  that  he  ought  not  to  answer  that 
question,  upon  the  ground  that  the  answer  would  crimi- 
nate the  witness.     [Parke^  R — I  think  that  a  witness 
ought  to  make  the  objection  himself,  although  I  believe, 
in  Lord  Cardigans  case,  Lord  Denman,  C.  J.,  interfered 
to  prevent  a  witness  from  answering  a  question  having 
that  tendency.]     The  maxim,  nemo  tenetur  seipsum  ac- 
cusare,  expresses  a  well-established  principle  of  English 
law.    Witnesses  have  ever  been  protected  from  answering 
questions  that  will  criminate  them;  and  it  has  been  held, 
that  the  term  ^' criminate  ^'  applies  as  well  to  offences 
punishable  by  penalty  as  to  indictable  offences.     This 
maxim  is  kept  alive  by  the  express  provision  and  declara- 
tion in  the  3rd  section.     In  Sir  J.  Friend's  case,  Lord 
Chief  Justice  Treby  laid  it  down,  that  no  one  is  bound 
to  answer  any  question  which  will  lay  him  open  to  a 
penalty  (a).     By  the  46  Geo.  3,  c.  37,  which  was  passed  to 
remove  doubts  which  existed  on  this  subject,  it  was  de- 
clared, that  a  witness  cannot  by  law  refuse  to  answer  a 
question  relevant  to  the  matter  in  issue,  "  the  answering 
of  which  has  no  tendency  to  accuse  himself,  or  to  expose 
him  to  any  penaity  or  forfeiture/'   The  question,  therefore, 
is,  whether  this  statute,  in  the  case  of  a  proceeding  by  the 

(a)  13  How.  St  Tr.  p.  17 :      to  make  him  accuse  himself,  or 
"  L.  C.  J. — No  man  is  boimd  to      subject  him  to  any  penalties." 
answer  any  question  that  tends 
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Orown  tor  praallies,  makes  a  defendant  compellable  fo 
answer  qaestions^  the  tendency  of  which  would  be  to 
criminate  the  defoidant  hj  establishing  Uie  entire  case 
against  him.    The  defendant  has  to  shew  that  this  case 
is  hioiight  within  the  statute,    for  independentlj  of 
it  he  tt  dearly  inadmissible  as  a  witness.    If  a  de- 
fendant were  admissible^  and  compellable  to  answer  any 
^piation^  he  might  be  asked  in  a  direct  form  the  sole 
qiiestian  in  issue,  aye  or  no,  whether  he  had  committed 
the  offence  with  which  he  is  charged.    This  would  no 
doubt  be  of  adYantage  to  the  Crown  in  most  cases;  for  if 
a  witness  is  competent,  he  ought  to  be  compellable  to 
answer  all  questions  releyant  to  the  issue. 

In  the  next  plaoe^  the  case  does  not  fidl  within  the  pjro- 
fisions  of  the  2nd  section.  That  section  applies  wholly 
to  cM  proceedinga  This  information  and  proceeding  is 
Bot  of  that  character.  The  form  of  the  proclamation  used 
at  the  trial,  though  of  itself  a  trifling  matter,  may  be  ad* 
dnoed  to  shew  the  nature  of  Uie  proceeding.  The  derk 
thereby  calls  upon  the  public  to  inform  the  Lord  Chief 
Baron  of  other  offences  committed  by  the  defendant. 
This  proclamation  is  similar  to  that  in  use  on  the  trial  of 
prisoners  on  charges  of  felony  and  misdemeanor,  and  is 
(me  that  is  not  used  on  the  trial  of  civil  actions.  In  The 
AUomey-GeneralY,  Freer  (a)  the  defendant's  counsel  said, 
"that  these  informations  were  in  the  nature  of  criminal 
proceedings  appeared  from  proclamation  being  made  in 
respect  of  them  as  in  criminal  cases;''  and  they  observed, 
that  "  they  are  by  the  46  Gea  3,  a  37,  expressly  distin- 
guished from  civil  suits  at  the  instance  of  the  King/' 
And  Orahaniy  B.,  said,  '4  think  that  the  Attorney-General 
is  perfectly  right  when  he  says,  that  these  proceedings  for 
penalties  here  are,  although  partly  of  a  criminal  nature, 
for  many  purposes  to  be  considered  as  in  the  nature  of 

(a)  11  Price,  190. 


V. 

Radloff. 
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1854.  civil  actions."  In  The  AUamey-Oeneral  ▼.  Renifedk  (a)  the 
Att.-Gbn.  question  was^  irhether  an  offence  hj  the  illegal  un- 
shipping of  certain  goods  in  Ireland  could  be  prosecuted 
in  this  country;  and  it  was  held  that  it  could  not  If  the 
proceeding  had  been  in  the  nature  of  an  action  of  debt,  it 
might  have  been  prosecuted  in  this  country,  notwithstand- 
ing the  cause  of  action  arose  abroad.  The  case  of  The 
AUomey-Qefieral  v.  Weeks  (6)  may  also  be  cited  to  shew 
that  a  proceeding  upon  a  devenerunt  is  in  its  nature  a 
criminal  matter.  [Martin,  B. — ^Would  a  qui  tam  action 
for  the  recovery  of  a  penalty  be  within  the  2nd  section  f] 
The  present  case  is  a  stronger  one  in  favour  of  the  in- 
admissibility of  the  witness;  for  here  there  are  not  any 
parties  to  the  proceeding,  as  there  are  in  a  qui  tam  action. 
There  are  no  **  parties  to  the  suit"'  The  admissions  of 
the  Attorney-General  would  not  be  evidence.  The  form 
of  the  information,  which  is  according  to  precedent,  terms 
this  an  ^'  offence.''  And  as  an  additional  argument^  the 
Crown  is  not  named  in  the  Act,  and  consequently  is  not 
bound  by  it 

Shee,  Serjt,  Best,  and  M^Niven,  in  support  of  the  rule. 
— ^This  is  not  a  criminal  proceeding  within  the  meaning 
of  the  3rd  section  of  the  14  &  15  Vict,  a  99.  If  the 
former  part  of  the  1  st  section  of  the  6  &  7  Vict.  c.  85, 
had  not  been  qualified  by  the  proviso,  it  would  have  ren- 
dered a  defendant  a  competent  witness  in  all  casea  Then 
the  14  &  15  Vict  a  99,  s.  1,  repeals  that  proviso;  and  if 
it  had  stood  there,  the  combined  effect  of  those  two  enact- 
ments would  have  been  to  render  the  defendant  in  this 
case  a  competent  witness.  The  proviso  uses  the  words 
"  action  or  proceeding,"  which  means  any  proceeding  civil 
or  criminal  On  reference  to  the  8  &  9  Vict  c  86,  s.  63, 
and  8  &  9  Vict  c.  87,  ss.  46,  51,  82,  88,  103,  105,  107,  it 

(a)  a  M.  &  W.  715.  (6)  Bunb.  223. 
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will  clearly  appear  that  this  is  not  an  indietaUe  offence  1854. 
within  the  meaning  of  the  3rd  section  of  the  14  &  15 
Viet  c  99.  It  is  said,  however,  that  it  is  an  offence  pn- 
nishable  on  summary  conviction ;  but  it  does  not  therefore 
Mow  that  it  is  necessarily  a  criminal  proceeding.  The 
other  side  would  read  the  3rd  section  of  the  14  j^  16  Vicb 
c  99,  thus:^''  nothing  herein  contained  shall  render  any 
person  charged  with  an  offence  punishable  on  summary 
conviction  competent ;''  but  the  words  "who  in  any  cri- 
minal proceeding  is  charged""  override  the  whole  sentence. 
The  mere  circumstance  of  the  Legislature  having  author- 
ised two  justices  to  inflict  a  penalty  for  the  offence,  does 
not  change  its  nature  firom  that  of  a  civil  into  a  criminal 
proceeding.  A  justice  has  jurisdiction  in  case  of  assault, 
bat  that  is  not  a  criminal  offence.  In  modem  times  there 
are  many  instances  of  justices  being  invested  with  juris- 
diction over  offences  which  are  not  criminal,  as  under  the 
CSompanies  Clauses,  Lands  Clauses,  and  Railways  Clauses 
Consolidation  Acts,  8  &  9  Vict  cc.  16,  18,  20;  also  under 
the  6  &  7  Will  4,  c.  76,  for  publishing  a  newspaper  with- 
out making  the  declaration  required  by  that  Act  In  the 
case  of  The  Attomey-Gfenerai  v.  Freer  (a)y  Oraham,  B.,  ob- 
serves, ''that  these  proceedings  for  penalties  here  are, 
although  partly  of  a  criminal  nature,  for  many  purposes 
to  be  considered  as  in  the  nature  of  civil  actions;  they 
bear  in  many  respects  an  analogy  to  the  common  cases  of 
trespass/'  And  in  Cawthorne  v.  CampbeU(J)\  Eyre,  C.  B., 
says,  ''An  information  for  the  duties  is  nothing  more 
than  the  King's  action  of  debt."  There  are  passages  to 
the  same  effect  in  Manning's  EzcL  Praa  193,  note  (g), 
201,  231 ;  Bateman's  Excise  Law,  59,  note;  Steph.  Comm. 
Vol  4,  73, 3rd  ed. ;  and  Tomlin's  Law  Diet  "  Information." 
An  information  for  a  penalty  has  all  the  incidents  of  a 

(a)  11  Price  183.  (6)  1  Anst  214. 


V, 

Radloff. 
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1854.        civil,  but  none  of  a  criminal  proceeding.    It  is  filed  in 
Att.-Gin.      ^tis  Court,  which  has  no  criminal  jurisdiction;  a  count 
for  the  penalty  may  be  joined  with  a  count  on  an  account 
stated:  Attomey-Oeneral  v.  Bradbury  (a);   the  defendant 
cannot  call  witnesses  to  character:  AUomey-Oeneral  v. 
BowmanQ)))  Russell  on  Crimes,  by  Greaves,  VoL  1,  49, 
Vol.  2,  784;  a  new  trial  may  be  granted;  a  bill  of  excep- 
tions will  lie':  RexY,  Inhabitants  ofPreston-on-the'Hill(c); 
and  formerly  a  bill  might  have  been  filed  on  the  equity 
side  of  this  Court:  Attor^iey-General  y.  Bovet(d).    Attor- 
ney-Oeneral   v.   Weeks  {e)   is  also  an  authority  that  an 
information  in  debt  is  a  civil  proceeding.     An  appeal 
of  felony  was   a  civil   proceeding:   Ashford  v.    Thorn- 
ton (/) ;   and  if  it  had  not  been  abolished,  the  appellee 
would  now  have  been  a  competent  witness.     An  inform- 
ation of  intrusion  upon  lands  of  the  Crown  is  not  a  cri- 
minal proceeding;  and  though  the  ordinary  course  is  to 
take  an  account  of  the  mesne  profits,  yet  the  Crown  may 
waive  that  right  and  impose  a  fine:  Attomey-Oeneral 
y.Levy(g).    The  Legislature,  in  giving  justices  a  sum- 
mary jurisdiction  by  the  8  &  9  Vict  c  87,  no  doubt  had 
in  view  the  ancient  practice  of  this  Court  in  imposing 
fines.     If,  instead  of  this  information,   the  Crown  had 
summoned  the  defendant  before  two  justices,  and  he  had 
tendered  himself  as  a  witness,  it  would  have  been  object- 
ed that  he  could  not  be  heard,  inasmuch  as  that  was  a 
criminal  proceeding;  then,  if  he  had  offered  to  call  wit- 
nesses to  character,  it  would  have  been  said  that  he  could 
not  do  so,  because  it  was  a  civil  proceeding.    The  supposed 
difficulty  in  construing  the  statute  arises  from  not  adverting 
to  the  distinction  between  the  competency  of  a  witness,  and 

(a)  7  Exch.  97.  (e)  Bunb.  223. 

(6)  2  Bob.  &  P.  632,  note.  (/)  1  R  &  Aid.  406. 

(c)  Gas.  temp.  Hard.  261.  (ff)  Exch.  June,  1840.    Not  re- 

(d)  16  M.  &  W.  60.  ported. 
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tbe  prvtStge  of  »  witness  i&  not  answering  certain  qa»-  181M. 
tions.  The  14  ft  15  Vict  c.  9^,  reuders  the  parties  to  a  ATr.-aaH. 
tuit  competent  to  give  evidence  in  all  cases,  except  vhere, 
in  erimiDal  proceedings,  they  are  charged  ivitlt  an  in- 
dictable offence  or  an  offence  punishable  on  summary 
conviction;  bat,  whether  ^e  proceeding  be  criminal  oi 
civil,  they  are  not  to  be  compellable  to  answer  any  ques- 
tioa  tending  to  crimiiutte  ibemselves.  In  that  part  of  tbq 
danse  the  words  "in  any  criminal  proceeding"  are  omitted, 
ud  agun  introduced  is  the  following  port,  the  object  be- 
ingto  preserve  the  ancient  rale  of  law,  "nemo  teneturseip^ 
mmprodere:"  BvTTowea -v.  The EigK  Commission  Court  (ji^. 
The  46  Qea  3,  c  37,  was  declaratory  of  the  common  law, 
tkat  a  witness  "cannot  refuse  to  answer  a  question 
relevant  to  the  matter  in  issue,  the  answering  of  which 
hw  DO  tendency  to  accuse  himself,  or  to  expose  him  to 
penal^  or  forfeiture  of  any  nature  whatsoever,"  by  reason 
only  that  the  answering  such  question  may  establish  that 
^  owes  a  debt  The  practice  in  equity  is  founded  on  the 
eoamioa  law  as  declared  by  that  statute;  and  therefore 
u  heir-at-law  is  not  obliged  to  answer  interrogatories  as 
lo  the  testator's  sanity,  where  there  is  a  clause  in  the  will 
revoking  an  annuity  in  the  event  of  the  heir  disputing  his 
will,  or  his  competency  to  make  it:  Cooke  v.  2'um«r(&), 
Hitfbrd's  Chan.  Plead,  p.  359  note,  5th  edit  That  does  not 
come  within  the  principle  that  the  answer  has  a  tendency 
to  criminate  the  witness,  or  to  disclose  his  title,  but  merely 
that  it  would  subject  him  to  the  loss  of  a  civil  right.  If 
» female  claimed  dower  in  gavelkind,  she  would  not  be 
compellable  to  answer  whether  she  was  married  a  second 
time ;  but  nevertheless  she  would  be  a  competent  witness. 
Hie  aignment,  that  the  14  &  15  Vict  c.  99,  does  not 
ipply  to  cases  where  there  is  no  reciprocity,  proves  too 
BQch ;  for  if  it  were  so,  the  statute  would  oot  apply  to 

(a)  3  BolRt.  50.  (i)  14  9Aia.  S18. 
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^^^' .  any  case  in  which  the  Crown  was  a  party;  but  in  quare 
Att.-Obn.  impedit  the  defendant  may  be  called  as  a  witness, 
Radloff.  although  the  Crown  cannot  [Parke,  B. — It  is  clear  that  the 
SoYereign  cannot  be  a  witness,  because  there  is  no  means 
of  compelling  her  attendance.]  It  was  further  argued,  that 
the  Crown,  not  being  expressly  named,  was  not  bound  by 
the  provisions  of  the  14  &  15  Vict  c.  99;  but  as  regards 
criminal  proceedings  the  Crown  is  clearly  included.  The 
rule,  however,  is  by  no  means  universal  Where  an  Act 
of  Parliament  is  expressly  made  for  the  preservation  of 
public  rights  and  suppression  of  public  wrongs,  and  does 
not  interfere  with  the  established  rights  of  the  Crown, 
it  is  said  to  be  binding  as  well  upon  the  king  as  upon  the 
subject;  and  likewise,  the  king  may  take  the  benefit  of 
any  particular  Act,  though  he  be  not  especially  named: 
Black.  Comm.  vol  1,  p.  262;  Magdalen  College  case  (a). 
[Pollock,  C.  B. — ^The  Crown  is  not  bound  with  reference 
to  matters  affecting  its  property  or  person,  but  is  bound 
with  respect  to  the  practice  in  the  administration  of 
justice.] 

Watson,  in  reply,  referred  to  the  5  &  6  WilL  4,  a  60, 
s.  100,  and  Regina  v.  Oarbett(b). 

Cur.  adv.  vult 

The  learned  Judges,  differing  in  opinion,  delivered  their 
judgments  seriatim. 

Mabtin,  B. — ^This  is  an  information  for  the  recovery 
of  penalties  for  smuggling  tobacco,  under  the  46th  and 
82nd  sections  of  stat  8  &  9  Vict  c.  87.  The  case  was 
tried  before  the  Lord  Chief  Baron  at  the  Sittings  after  last 
Hilary  Term,  when  the  defendant  was  tendered  as  a  wit- 

(a)  11  Bep.  72  a.  (b)  2  Car.  &  K.  474. 


V. 

Raoloff. 


TRUriTT   TERM,    17  YICT.  95 

ness  on  his  own  behalf,  and  was  rejected  hj  the  learned        1854. 
Judge.    A  role  for  a  new  trial  was  granted  on  the  pointy     Att.-Obn. 
and  the  case  has  been  argued  before  as.     The  question 
depends  upon  the  construction  of  the  2nd  and  part  of  the 
3rd  sections  of  stat  1 4  &  15  Vict,  a  99. 

The  2nd  section  enacts  that,  "  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  Court 
of  justice,  or  before  any  person  having  by  law,  or  by  con^ 
sent  of  parties,  authority  to  hear,  receive,  and  examine 
eridence,  the  parties  thereto,  and  the  persons  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding  may  be 
brought  or  defended,  shall,  except  as  hereinafter  excepted, 
be  competent  and  compellable  to  give  evidence,  either 
fiva  voce  or  by  deposition,  according  to  the  practice  of 
the  Courts  on  behalf  of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  proceeding.''  A  very  long  argu* 
ment  was  addressed  to  us,  to  shew  that  the  present  case 
does  not  fall  within  this  section.  I  believe,  however,  we 
are  all  clearly  of  opinion  that  it  does.  For  my  own  part, 
I  cannot  conceive  what  general  words  the  Legislature  could 
have  used  to  include  the  present  case  if  these  do  not 
"  Any  suit,  action,  or  other  proceeding  in  any  Court  of 
justice''  must  surely  include  an  information  at  the  suit  of 
the  Attomey-Greneral  for  penalties  under  the  82nd  section 
of  the  Act  first  named. 

The  3rd  section  contains  the  exception,  and  provides, 
that  nothing  in  the  Act  shall  ''  render  any  person  who 
in  any  criminal  proceeding  is  charged  with  the  commission 
of  any  indictable  offence,  or  any  offence  punishable  on 
summary  conviction,  competent  or  compellable  to  give 
evidence  for  or  against  himself,  or  shall  render  any  person 
compellable  to  answer  any  question  tending  to  criminate 
himseK"  By  the  82nd  section  above  mentioned,  the  penal- 
ties sought  to  be  recovered  in  the  present  information  are 
recoverable  by  action  of  debt,  bill,  plaint,  or  information, 
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1854.  in  the  name  of  the  Attorney-General,  or  of  some  officer  or 
Arr.-Ow.  officers  of  the  Customs,  or  by  information  before  two  jus- 
tices of  the  peace ;  they  are  therefore  recoverable  on  a 
summary  conviction.  That  the  breach  of  law  charged  in 
the  information  is  not  an  indictable  offence  is  clear — ^the 
same  section  of  the  statute  which  enacts  the  offence  enacts 
the  penalty  as  the  consequence,  and  in  such  cases  it  is  by 
law  the  only  consequence,  and  the  offence  is  not  the  sub- 
ject of  an  indictment:  Couch  v.  Steel  (a). 

But  it  was  argued  that  this  is  a  criminal  proceeding, 
wherein  the  defendant  is  charged  with  an  offence  punish- 
able on  summary  conviction ;  and  we  are  all  agreed  that 
the  only  question  is,  whether  the  information  in  the  pre- 
sent case  is  a  criminal  proceeding  within  the  true  meaning 
of  the  3rd  section.  I  think  it  is  not  There  are  many 
crimes,  properly  so  called,  which  are  liable  to  be  punished 
on  summary  conviction.  But  there  are  a  vast  number 
of  acts  which  in  no  sense  are  crimes,  which  are  also  so 
punishable;  such,  for  instance,  as  keeping  open  public 
houses  after  certain  hours,  and  a  variety  of  breaches  of 
police  regulations  which  will  readily  occur  to  the  mind  of 
any  one.  The  bringing  tobacco  into  this  kingdom  is  of 
itself  a  perfectly  innocent  act;  but  the  requirements  of  the 
public  revenue,  which  induce  the  Legislature  to  impose  a 
very  high  duty  upon  the  article,  probably  render  it  matter 
of  necessity  that  the  bringing  it  into  the  kingdom  without 
payment  of  the  duty  should  be  subjected  to  a  penalty.  But 
this  cannot  affect  or  alter  the  intrinsic  and  essential  na- 
ture of  the  act  itself,  and  it  seems  to  me  that  it  cannot  be 
denominated  a  "crime,"  according  to  the  ordinary  and 
common  usage  of  language,  and  the  understanding  of  man- 
kind. The  proper  meaning  of  "crime"  is  an  indictable 
offence.  The  question  has  frequently  arisen,  whether  an 
information  at  the  suit  of  the  Attorney-General  for  pe- 
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nalties  for  smuggling  is  a  criminal  proceeding.    I  l^elieve        1854. 
it  has  inTariablj  been  considered  not  to  be  so.     One  test,     xtt-q 
and  a  very  obvioos  one,  is,  whether  in  such  a  case  the  v* 

character  of  the  defendant  be  admissible  in  evidence.  It 
has  been  decided  that  it  is  not  In  criminal  cases  evi- 
dence of  the  good  character  of  the  accused  is  most  pro- 
perly and  with  good  reason  admissible  in  evidence,  be- 
cause there  is  a  fair  and  just  presumption  that  a  person  of 
good  character  would  not  commit  a  crime;  but  in  civil 
cases  such  evidence  is  with  equal  good  reason  not  admit- 
ted, because  no  presumption  would  fairly  arise,  in  the 
Tery  great  proportion  of  such  cases,  from  the  good  char- 
acter of  the  defendant,  that  he  did  not  commit  the  breach 
oi  contract  or  of  civil  duty  alleged  against  him.  But  it 
is  not  admissible  in  such  cases  as  the  present;  and  the 
reason  given  is  (as  indeed  it  must  be),  that  the  proceeding 
18  not  a  criminal  proceeding,  but  in  the  nature  of  a  civil 
one,  and  that  therefore  the  good  character  of  the  defend- 
ant would  afford  no  just  ground  of  presumption  that  he 
had  not  done  the  act  in  respect  of  which  the  penalty  is 
imposed.  It  therefore  seems  to  me  that  the  true  construc- 
tion of  the  3rd  section  is,  that  when  the  act  in  respect  of 
which  the  summary  conviction  is  sought  to  be  obtained 
is  really  a  crime,  the  accused  person  is  neither  competent 
nor  compellable  to  give  evidence  either  for  or  against 
himself,  but  that  when  the  act  is  not  of  a  criminal  nature 
he  is  so  competent,  and  may  lawfully  be  examined. 

The  judgment  which  has  been  arrived  at  by  the  Lord 
Chief  Baron  and  Baron  Parke  seems  to  me  to  put  the  ad- 
missibility or  non-admissibility  of  the  defendant  upon  a 
Tery  unsatisfactory  ground ;  that  is  to  say,  not  upon  the 
nature  of  the  proceeding  itself,  but  upon  the  collateral 
and  apparently  not  very  relevant  circumstance,  whether 
the  act  charged  in  the  information  could  also  be  the  sub- 
ject of  a  summary  conviction.  I  cannot  think  that  it  was 
intended  by  the  legislature  to  make  this  the  test  of  the 
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18M.  admissibility.  But  there  seems  to  me  to  be  a  still  stronger 
ATT.-GBf.  objection  to  the  conclusion  which  they  hare  arrived  at 
By  the  82nd  section  of  the  8  &  9  Vict  c.  87,  these  penalties 
are  recoyerable  by  an  action  of  debt  Now  that  is  <;learly 
ifot  a  criminal  proceeding,  and  if  the  Attomey-Greneral 
sued  in  debt  the  defendant  would  undoubtedly  be  admis- 
sible; and  can  it  be  that  in  a  legal  proceeding  to  recovet 
the  same  penalty,  the  right  of  the  defendant  to  be  exa* 
mined  as  a  witness  on  his  own  behalf  is  to  depend  upon 
whether  the  Attorney-General  thinks  fit  to  adopt  the  ac- 
tion of  debt  or  the  information — ^the  power  to  use  eith^ 
at  his  option  being  given  to  him  by  the  same  section 
of  the  Act  of  Parliament?  In  my  judgment  the  de- 
fendant's right  cannot  be  affected  by  the  form  of  procced- 
,  ing  which  the  Attorney-General  thinks  proper  to  use. 
A  variety  of  reasons  were  submitted  to  us  to  shew  why 
the  defendant  should  not  have  been  rendered  admissible 
by  the  Legislature.  Several  of  them  seem  to  me  not  to  be 
well  founded.  It  was  said,  that  there  was  no  reciprocity, 
and  that  the  admission  of  the  defendant  to  be  a  witness 
would  be  one-sided.  But  this  is  not  so.  It  would  be  pei^ 
fectly  idle  to  suppose  that  the  Attorney-General  himself 
could  know  anjrthing  which  would  be  evidence  in  such  a 
case,  and  in  reality  all  persons  whatever  who  know  any- 
thing of  the  transaction  are  admissible  as  witnesses  against 
the  defendant  It  was  also  said  that,  if  the  Attorney- 
General  called  the  defendant  as  a  witness,  he  might  refuse 
to  answer  any  question  whatever.  This  is  quite  true:  but 
supposing  him  to  be  called  and  refuse  to  answer,  there  can 
be  no  doubt  that,  if  there  was  the  slightest  evidence  in 
the  case,  the  practical  consequence  would  be  that  this  his 
refusal  would  lead  to  an  immediate  verdict  against  him. 
It  was  also  said  that  it  would  be  dangerous  to  admit  him 
to  be  examined,  on  the  ground  of  the  temptation  to  com- 
mit perjury.  But  this  proves  too  much,  for  there  is  no 
greater  temptation  of  this  kind  in  the  case  of  an  informa- 
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tioQ  at  the  suit  of  the  Attorney-General  than  in  numerous       i854. 
other  dasses  of  cases  in  which  defendants  are  undoubtedly     ATriiw 
admissible.  _    «• 

On  the  whole,  I  am  of  opinion  that  an  information  at 
the  suit  of  the  Attomey-Oeneral  for  penalties  for  smuggling 
Qfider  the  stat.  8  &  9  Vict  c  87,  is  not  a  criminal  pro- 
ceeding and  that  the  true  construction  of  the  3rd  section 
of  the  14  &  15  Vict,  a  99,  (upon  which  the  question  en- 
tirelj  dq>endff),  is  to  exclude  defendants  as  witnesses  in 
direct  proceedings  for  a  summary  conviction  when  the 
act  charged  is  a  crime  This,  I  have  been  informed,  is  the 
construction  which  has  been  put  upon  the  section  by  seve- 
ral of  the  very  learned  persons  who  preside  at  the  metro- 
politan police  courts,  and  in  my  judgment  it  is  the  correct 
one. 

^e  rule  ought  therefore  to  be  made  absolute. 

Platt,  R — ^Hiis  was  an  information  by  the  Attorney- 
General  to  recover  penalties  for  smuggling  tobacco,  and 
upon  the  trial  the  defendant's  counsel  proposed  to  call 
the  defendant  himself  as  a  witness.  The  question  arose 
whether  he  was  competent,  under  the  14  &  15  Vict.  c.  99. 
The  matter  has  been  argued  at  considerable  length;  and 
now  that  the  judgment  of  the  Court  is  to  be  pronounced 
upon  it,  I  am  sorry  to  say  we  are  divided  in  opinion. 

The  Acts  of  Parliament  which  give  rise  to  this  ques- 
tion, the  6  &  7  Vict  a  85,  and  the  14  &  J5  Vict  c.  99, 
were  manifestly  passed  for  the  purpose  of  remedying  what 
was  considered  an  evil,  or  an  obstruction  to  the  adminis- 
tration of  justice,  by  raising  objections  to  persons  offered 
as  witnesses.  The  first  Act  on  this  subject  was  the  6  &  7 
Vict  c  85,  the  preamble  of  which  shews  the  object  which 
the  Legislature  had  in  view :  "  Whereas  the  inquiry  after 
truth  in  Courts  of  justice  is  often  obstructed  by  incapaci- 
ties created  by  the  present  law,  and  it  is  desirable  that 
Alii  information  as  to  the  facts  in  issue,  both  in  criminal 
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1854.  and  civU  cases^  should  be  liud  before  the  persons  who  are 
appointed  to  decide  npon  them,  i&c"  Then,  having  stated 
that  as  the  evil  to  be  remedied,  (for  we  must  not  forget 
that  both  these  Acts  are  remedial  Acts,  and  therefore 
ought  to  be  construed  in  such  manner  as  to  adyance  the 
remedy  as  much  as  possible),  the  Act  goes  on  to  enact, — 
^  That  no  person  offered  as  a  witness  shall  be  excluded 
hj  reason  of  incapacity  from  crime  or  interest  from  giving 
evidence,  either  in  person  or  by  deposition,  according  to 
the  practice  of  the  Court,  on  the  trial  of  any  issue  joined, 
or  of  any  matter  or  question,  or  on  any  inquiry  arising  in 
any  suit,  action,  or  proceeding,  civU  or  criminal,  in  any 
Court  or  before  any  Judge,  &c.''  Now,  if  the  enactment 
had  stood  without  the  subsequent  proviso,  who  could  doubt 
that  any  person,  even  one  who  was  indicted  for  a  crime, 
might  be  examined  as  a  witness? — at  all  events  the  expres- 
sions would  include  the  parties  to  a  cause,  as  well  as  those 
who  had  a  direct  interest  in  the  result  But  the  Legisla- 
ture by  the  subsequent  proviso  has  excepted  from  the 
enacting  part  the  parties  to  the  suit,  and  those  who  stand 
in  the  place  of  parties,  such  as  lessors  of  plaintiff,  landlords 
who  are  defending  by  their  tenants,  in  short,  all  persons 
having  a  direct  beneficial  interest  in  the  event  of  the  suit 
The  alteration  in  the  law  was  found  to  operate  benefi- 
cially; because,  although  it  undoubtedly  promoted  the 
commission  of  the  crime  of  perjury,  yet  it  certainly  on 
many  occasions  afforded  the  means  of  discovering  the 
truth.  Then  came  the  14  &  15  Vict  c  99,  which,  after 
reciting  that  it  is  expedient  to  amend  the  law  of  evidence 
in  divers  particulars,  begins  by  striking  out  a  great  por- 
tion of  the  proviso  to  which  I  have  referred,  and  says, 
that  '^  so  much  of  section  1  of  the  Act  6  &  7  of  her  present 
Majesty,  a  85,  as  provides  that  the  said  Act  shall  not 
render  competent  any  party  to  any  suit,  action,  or  pro- 
ceeding individually  named  in  the  record,  or  any  lessor  of 
the  plaintiff,  or  tenants  of  the  premises  sought  to  be  re- 
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corered  in  ejectment/'  and  so  forth,  shall  be  repealed.  1854. 
Tbereforey  the  enacting  part  of  the  former  Act  is  enlarged,  Att.-g«h 
the  proTiao  having  been  repealed  by  this  Act  The  2nd  ,.  ^' 
section  of  this  Act  enacts,  that  ''on  the  trial  of  any 
iasiie  joined,  or  of  any  matter  or  question,  or  on  any  in- 
quiry arising  in  any  suit,  action,  or  other  proceeding  in 
any  Court  of  justice,  or  before  any  person  having  by  law 
or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in 
vhose  behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence.^' 
Therefore,  all  parties  in  a  civil  suit  are  ''  competent  and 
oompellable  to  give  evidence'^  Then  comes  the  3rd  sec- 
tbii,  which  raises  the  question  before  the  Court: — ''  But 
nothing  herein  contained  shall  render  any  person,  who  in 
any  criminal  proceeding  is  charged  with  the  commission 
(^  any  indictable  offence,  or  any  offence  punishable  on 
sommary  conviction,  competent  or  compellable  to  give 
eridence  for  or  against  himself  or  herself,  or  shall  render 
any  person  compellable  to  answer  any  question  tending 
to  criminate  himself  or  herself" 

It  was  urged  that  this  information  was  a  criminal  pro- 
ceeding, or,  at  all  events,  that  it  was  a  proceeding  for  an 
offence  punishable  on  summary  conviction.  Now  let  us 
see  what  the  cause  of  this  proceeding  was;  because  every 
information  by  the  Attorney-General  is  not  a  criminal 
proceeding.  He  may  proceed  by  way  of  information,  and, 
in  fact,  prosecute  a  claim  against  a  defendant  in  trover, 
in  debt,  in  ejectment,  in  short,  in  every  other  species  of 
action.  This  information  is  merely  an  action  for  the  pur- 
pose of  recovering  penalties.  What  then  is  a  "  civil  pro- 
ceeding" as  contradistinguished  from  a  ''criminal  pro- 
ceeding?" It  seems  to  me  that  the  true  test  is  this,  if 
the  subject  matter  be  of  a  personal  character,  that  is,  if 
^ther  money  or  goods  are  sought  to  be  recovered  by 
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1804.        means  of  the  proceeding — ^that  is  a  ciyil  prooeeding;  bnt^ 
AttJgiw.     ^  *^®  proceeding  is  one  which  may  affect  the  defend- 
^'  ant  at  once,  by  the  imprisonment  of  his  body,  in  the 

event  of  a  verdict  of  guilty,  so  that  he  is  liable  as  a 
public  offender — ^that  I  consider  a  criminal  proceeding: 
Undoubtedly,  informations  by  the  Attorney-General  for 
smuggling  have  not  been  deemed  criminal  proceedings, 
but  rather  in  the  nature  of  civil  proceedings,  precisely  like 
the  old  actions  for  recovering  penalties  under  the  Game 
Laws,  which  were  civil  actiona    Now  let  us  see  what  is 
the  object  of  this  information.    Is  it  for  the  purpose  of, 
immediately  on  conviction,  taking  the  body,  and  punish- 
ing for  the  offence  the  party  who  is  found  guilty!    No; 
the  object  is  to  recover  money — ^to  recover  that  which  by 
the  law  is  made  a  debt;  for,  by  the  82nd  section  of  the 
8  &  9  Vict.  c.  87,  (the.  Act  under  which  the  penalty 
was  sought  to  be  recovered),  there  is  this  enactment: — 
^'And  be  it  enacted,  that  all  penalties  and  forfeitures 
incurred  or  imposed  by  this  or  any  Act  relating  to  die 
Customs,  or  to  trade  or  navigation,  shall  and  may  be 
sued  for,  prosecuted,  and  recovered  by  action  of  debt,  bill, 
plaint,  or  information  in  any  of  her  Majesty^s  Courts  of 
record."'    Then  the  statute  goes  on  to  provide  that  the 
penalty  may  be  recovered  by  summary  conviction.    Would 
any  lawyer  contend  for  a  moment  that  this  action  of  debt 
would  be  a  criminal  proceeding?    And  yet  here  is  the 
same  person,  who  may  be  assailed  in  an  action  of  debt,  in 
which  case  he  would  be  a  competent  witness  under  this 
Act  of  Parliament,  but,  if  an  infonnation  is  filed,  he  is 
not  competent    Nothing  can  be  more  absurd.     It  seems 
to  me,  I  own,  that  this  is  not  a  criminal  proceeding.    Then, 
if  it  is  not  a  criminal  proceeding,  let  us  look  further  at 
the  3rd  section  of  the  Act  of  Parliament;  and  un^oubt^- 
edly,  the  words  "  who  in  any  criminal  proceeding"  govern 
the  whole,  with  the  exception  of  that  part  which  provides 
that  nothing  in  the  statute  shall  render  any  person  com- 
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peUaUe  to  crimixifiile  himself;  so  that  the  section  must  be  1854. 
tefA  thus: — "  any  person  who  in  any  criminal  proceeding  aitvSm^. 
is  charged  with  any  offence  punishable  on  summary  con-  .^  ^' 
nction."  Therefore,  the  offence  charged^  in  which  the 
partj  is  not  competent  or  compellable  to  give  evidence, 
most  be  a  criminal  proceeding.  It  seems  to  me  that  this 
IS  not  a  criminal  proceeding,  or  anything  approaching  to 
the  nature  of  that  proceeding;  and  consequeDtly  I  think 
this  defendant  was  entitled,  under  the  Act  of  Parliament, 
to  present  himself  before  a  jury  for  the  purpose  of  being 
examined.  Suppose  a  person  was  indicted  for  an  assault, 
he  could  not  be  a  witness  in  his  own  case,  because  that  is 
t  eriminal  proceeding,  and  on  conviction  he  might  be  im- 
ptisoned  immediately.  But  if  an  action  is  brought  against 
him  for  an  assault,  will  any  one  contend  for  a  moment 
that  he  19  not  a  witness  according  to  the  terms  of  this  Act 
of  Parliament?  Whether  or  no  the  liCgislature  intended 
that  ihe  Act  should  have  this  effecjt,  is  not  for  us  to  con- 
sider; since  its  language  plainly  says  that  the  party  shall 
be  competent  and  compellable  to  give  evidence,  I  think 
ve  must  hold  the  law  to  be  such  as  the  Legislature  de- 
clares. If  that  is  incorrect,  nothing  can  be  more  easy 
than  to  pass  an  Act  of  Parliament  for  the  purpose  of 
amending  it,  or  preventing  any  misapplication  of  the  law 
u  it  now  is.  I,  therefore,  think  this  rule  ought  to  be 
made  absolute. 

Parke,  B. — In  this  case,  on  the  trial  of  an  information 
filed  by  the  Attorney-General  for  the  recovery  of  the 
treble  value  of  some  smuggled  tobacco,  the  defendant  was 
offered  as  a  witness  on  his  own  behalf,  and  rejected  by  the 
Lord  Chief  Baron. 

A  motion  for  a  new  trial  was  made  last  Term,  and  argued 
OQ  the  last  two  days  of  the  Term,  and  time  was  taken  to 
consider  the  question,  which  is  of  importance  and  some 
difficulty.     The  difficulty,  not  an  uncommon  one,  is,  to 
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ascertain  the  meaning  of  the  words  used  by  the  L^islatoie. 
Probably  the  framers  of  the  Act  never  had  the  particular 
class  of  cases — ^informations  for  penalties  or  actions  for 
them — ^in  their  contemplation.  We  must  follow,  howeveri 
the  ordinary  rules  of  construction  of  the  language  used  by 
the  Legislature,  and,  so  doing,  it  seems  to  methat  they  have 
used  sufficient  words  to  prohibit  the  defendant  from  being 
a  witness;  and  therefore  I  think  the  decision  of  the  Lord 
Chief  Baron,  though  I  have  had  considerable  doubt  about 
it,  was  right. 

By  the  Act  14  &  15  Yict  c.  99,  upon  which  this  ques- 
tion depends,  it  is  provided  by  sect  1,  that  the  proviso  iu 
the  6  &  7  Vict.  c.  85,  s.  1,  that  no  nominal  or  real  party 
to  a  suit,  action,  or  proceeding  shall  be  competent^  is  re- 
pealed; and  then,  by  the  2nd  section  it  is  enacted,  that 
on  the  trial  of  any  issue  joined,  or  of  any  matter  or  ques- 
tion or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
proceeding  in  any  Court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  the  parties  thereto,  &c. 
shall,  except  as  thereinafter  excepted,  be  competent  and 
compellable  to  give  evidence,  either  viv&  voce  or  by  depo- 
sition, according  to  the  practice  of  the  Court,  on  behalf  of 
either  or  any  of  the  parties  to  the  said  suit^  action,  or  other 
proceeding.  The  exceptions  are  stated  in  the  3rd  and 
following  sections.  The  3rd  provides,  that  nothing  therein 
contained  shall  render  any  person  who  in  any  criminal 
proceeding  is  charged  with  the  commission  of  any  indict- 
able offence,  or  any  offence  punishable  on  summary  con- 
viction, competent  or  compellable  to  give  evidence  for  or 
against  himself  or  herself,  or  shall  render  any  person  com- 
pellable to  answer  any  question  tending  to  criminate  him- 
self or  herself,  or  shall  in  any  criminal  proceeding  render 
any  husband  competent  or  compellable  to  give  evidence 
for  or  against  his  wife,  or  any  wife  competent  or  compel- 
lable to  give  evidence  for  or  against  her  husband.    The 
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44h  section  proTides,  that  the  statute  shall  not  apply  to        1354. 
actions  or  proceedings  in  consequence  of  adultery  or  breach 
of  promise  of  marriage.    The  5th  provides,  that  nothing  «. 

in  the  Act  contained  shall  repeal  any  provision  in  the  7 
WilL  4  &  1  Vict  a  26. 

The  question  is  as  to  the  meaning  of  the  2nd  and  3rd 
sections. 

The  words  of  the  2nd  section  are  certainly  large  enough 
to  include  every  proceeding  of  every  description  in  which 
witnesses  could  be  examined— every  proceeding,  criminal 
or  civil,  or  other,  if  there  be  any,  which  does  not  fall 
accurately  within  the  description  of  criminal  or  civil;  and 
unless  this  case  is  comprised  within  the  subsequent  excep- 
tions, parties  to  suits  and  proceedings  of  every  description, 
civil  or  criminal,  are  competent  and  compellable  to  give 
evidence  for  and  against  each  other. 

Then  comes  the  question  as  to  the  meaning  of  the  ex- 
eepiixm  in  the  3rd  section,  the  only  one  applicable  to  this 
case.    Now  the  first  part  of  this  exception  embraces  all 
criminal  proceedings  for  indictable  offences,  proceedings 
by  indictment,  informations  by  the  Attorney-General,  in- 
formations in  the  Crown-office,  coroners^  inquisitions,  pre- 
liminary inquiries  on  charges  of  felonies  or  misdemeanors 
brfore  magistrates,  and  every  other  mode  by  which  in- 
dictable offences  may  be  inquired  into  or  tried.    This  cer- 
tainly does  not  apply  to  this  sort  of  information  by  the 
Attorney-General,  for  this  offence  is  not  indictable.    Next, 
is  this  a  criminal  proceeding,  by  which  the  defendant  is 
darged  with  the  commission  of  any  offence  punishable  by 
mnttnary  conviction  f    As  to  its  being  a  criminal  proceed- 
ing: an  information  by  the  Attorney-General  for  an  of- 
fence against  the  revenue  laws  is  a  criminal  proceeding — 
it  is  a  proceeding  instituted  by  the  Crown  for  the  punish- 
ment of  a  crime — ^for  it  is  a  crime  and  an  injury  to  the 
public  to  disobey  statute  revenue  law ;  and  accordingly  the 
old  form  of  proclamation,  made  before  the  trial  of  informa- 
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tions  for  such  offences,  styles  these  offences  ^*  mbdraneaii- 
ors.^'  Is  it  a  proceeding  whereby  he  is  charged  with  the 
commission  of  an  offence  punishable  by  a  summary  con- 
viction? One  shoiild  conjecture  that  the  intention  was  to 
provide  for  proceedings  before  a  magistrate^  or  commia- 
sioner,  or  other  person  having  a  power  to  convict  sum- 
marily for  an  offence,  in  which  proceeding  he  was  charged 
with  a  view  to  a  conviction  for  that  ofibnce.  But  the 
words  are  not  so  limited;  they  are  large  enough  to  em- 
brace any  criminal  proceeding,  whether  summary  or  not, 
for  any  offence  which  might  have  been  the  subject  of  in^ 
quiry  and  conviction  in  a  summary  proceeding;  and  if 
so,  the  defendant  was  incompetent  to  be  examined,  for 
no  sufficient  reason  can  be  assigned  for  making  a  party 
incompetent  and  not  compellable  to  be  a  witness  in  a  pn>- 
ceeding  before  a  magistrate,  and  yet  competent  and  com- 
pellable on  a  trial  for  the  very  same  offence  before  a  judge 
and  jury.  I  am  therefore  of  opinion  that,  in  this  particular 
case,  the  witness  was  incompetent,  and  was  therefore  pro^ 
perly  rejected. 

But  the  Legislature  have  not  provided  for  the  case  of 
an  information  filed  by  the  Attomey-G^eneral  for  an  of- 
fence against  the  revenue  laws,  which  was  neither  indict- 
able nor  the  subject  of  a  summary  proceeding  before  a 
magbtrate  or  other  person.  This  is  a  casus  mnissus  firom 
the  exception,  whether  accidental  or  designed  we  need 
not  inquire,  and  falls  within  the  general  provision  of  the 
2nd  section.  In  like  manner  are  omitted  the  cases  of  ciinl 
remedies  for  penalties  or  forfeitures,  where  parties  are 
oompellable  and  competent  to  give  evidence;  for  it  is  no 
objection  to  their  being  so,  that,  when  called,  any  one  has 
the  privilege  of  refusing  to  answer  any  questions  tending 
to  criminate  himself;  and  it  is  said  that  as  eveiy  material 
question  would  have  that  tendency,  and  every  immaterial 
one  might  be  rejected,  the  result  would  be  that  he  would 
not  be  bound  to  answer  at  alL    But  still  he  is  compellable 
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to  tttend  ukd  be  cnrom  as  a  witness,  and  wliether  he  ac-  1864 
toallj  gives  evidence  or  not  depends  upon  his  taking  the 
oigection.  The  reiy  act,  however,  of  refusing  to  answer 
vhen  called  would  materiallj  prejudice  the  defendant's 
case;  he  would  stand  in  a  very  different  position  fix)m  that 
m  whidi  he  is  placed  by  a  plea  of  not  guilty.  This  is  an 
eril  which  the  Legislature  have  not  provided  for,  but  it  is 
not  probable  that  it  would  often  occur,  as  few  plaintiffii 
would  try  the  experiment  of  calling  the  defendant  in  a 
penal  action.  On  the  other  hand,  the  defendant  in  all 
those  cases  not  provided  for  by  the  statute  may  be  ex- 
amined for  himself,  and  yet  not  be  compelled  on  cross- 
examination  to  answer  any  question  tending  to  render  him 
liable  to  the  information  or  action ;  but  then,  if  he  did  so, 
his  evidence  would  very  likely  not  profit  him  at  all,  and 
the  power  of  bdng  examined  on  his  own  behalf  would  be 
of  little  avail 

All  that  is  necessary,  however,  to  decide  in  this  case  is, 
that  the  information,  being  for  an  offence  punishable  on 
iimunary  conviction,  is  within  the  exception  in  the  Srd 
section,  and  therefore  the  witness  was  inadmissible,  and 
this  rule  ought  to  be  discharged. 

Pollock,  C.  B. — Tij  learned  Brothers  who  have  preceded 
me  in  giving  judgment,  have,  in  my  opinion,  each  of  them 
correctly  stated  the  question.  I  entirely  agree  with  my 
Brother  Martiny  that  all  that  we  have  to  consider  is,  what 
is  &e  meaning  of  the  Srd  section  of  the  14  &  15  Vict.  c. 
99.  I  think  it  is  very  clear  that  but  for  that  section  the 
present  defendant,  and  probably  every  other  person  in 
any  Court  whatever,  and  accused  of  any  offence  whatever, 
might  become  a  witness.  But  the  Srd  section  intro- 
daces  certain  exceptions,  and  there  can  be  no  doubt  a 
person  charged  by  the  Crown  in  a  criminal  court  of  jus- 
tice cannot  be  a  witness.  The  question  now  is,  whether 
the  defendant  on  the  present  occasion  was  properly  re- 
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jected  as  a  witnesa  The  solution  of  this  question  turns 
upon  the  following  inquiries: — Is  the  proceeding  by  the 
Attorney-General  upon  this  information  a  criminal  pro- 
ceeding? Is  smuggling  an  offence?  And  is  it  an  offence 
punishable  on  summary  conviction?  Because,  if  smug^ 
gling  be  an  offence,  and  an  offence  punishable  on  sum- 
mary conviction,  and  if  an  information  by  the  Attomey- 
Greneral  in  this  Court  is  a  criminal  proceeding,  then  the 
present  case  is  precisely  within  the  very  words  of  the 
3rd  section  of  the  14  &  15  Yict.  a  99,  as  my  Brother 
Parke  has  just  pointed  out,  and  the  witness  was  properly 
rejected. 

My  Brother  Martin  is  of  opinion  that  this  proceeding  by 
the  Attorney-General  is  not  a  criminal  proceeding;  and 
if  it  be  so,  his  judgment  is  perfectly  correct    He  seems 
to  think  also  that  this  breach  of  the  revenue  laws  is  not 
an  offence.    The  conclusion,  however,  to  which  I  have 
come  is,  that  all  the  inquiries  on  which  it  appears  to  me 
the  question  depends,  ought  to  be  answered  in  the  affirma- 
tive.   In  the  first  place,  I  am  of  opinion  that  the  proceed- 
ing in  this  Court  by  the  Attorney-General  to  recover 
penalties  by  an  information  filed  by  him  on  behalf  of  the 
Crown  is  a  criminal  proceeding.    It  is  very  true  that 
some  argument  to  the  contrary  is  furnished  by  the  refusal 
at  the  trial  to  receive  witnesses  to  character;  but,  on  the 
other  hand,  there  is  the  proclamation  which  is  regularly 
made  in  this  Court — ^that  is,  that  persons  are  called  upon 
to  come  forward  and  bring  any  charges  they  can  against 
the  defendant,  for  that  there  he  stands  on  his  deliverance; 
and  any  persons  who  have  any  misdemeanors  to  charge 
him  with  must  come  forth.    Now  that  is  exclusively  a 
form  of  proclamation  used  in  criminal  Courts  and  in 
criminal  proceedings;  and  it  appears  to  me,  that  the  fact 
of  its  being  used  in  this  Court  outweighs  the  argument, 
that  an  information  of  this  kind  is  not  a  criminal  proceed- 
ing because  evidence  to  character  is  inadmissible.    I  am 
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tlierefore  of  opinion,  that  this  information  is  a  criminal        1354. 
proceeding.    That  it  is  a  matter  which  may  be  inquired      ^    - 
into  and  punished  on  summary  conviction,  is  perfectly  «. 

dear.  The  only  remaining  question  then  is — is  it  a  criminal 
offence?  I  should  be  sorry  if  I  could  bring  myself  to  en- 
tertain any  doubt  about  it.  I  think  it  is  a  very  grave 
offence  against  the  public  I  cannot  distinguish,  either 
in  mtHvls  or  law,  between  cheating  the  state  and  cheat- 
ing a  private  individual.  I  cannot  distinguish  between 
endeavouring  by  concealment  and  fraud  to  prevent  that 
from  being  paid  which  is  necessary  for  the  public  service, 
tnd  by  similar  concealment  and  fraud  depriving  one  of  her 
Kijesty  s  subjects  of  that  which  is  his  lawful  right  and  due. 
lam  of  opinion,  therefore,  that  it  is  a  criminal  offence. 
It  is  veiy  true  that  it  is  not  punishable  in  the  ordinary 
nj  by  indictment;  but  it  is  punishable  by  fine,  and  the 
fine  may  be  imposed  on  summary  conviction.  Therefore, 
this  being  in  my  judgment,  an  offence  punishable  on 
tommary  conviction,  and  the  question  arising  in  a  crimi- 
nal proceeding,  I  am  of  opinion  that  the  defendant  was 
not  a  competent  witness,  and  was  properly  rejected.  But, 
as  my  Brother  Piatt  is  of  the  same  opinion  with  my  Bro- 
ther Martin^  and  consequently  the  Court  is  equally  di- 
Ti^  no  judgment  can  be  pronounced;  but  the  rule  for 
a  new  trial  will  drop. 

Rule  dropped. 
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JuneZibe.         RoD&iQUES  v.  Melhttish  and  Others  and  Jones. 

ti^  rf  Se*^  The  declaration  allied  that  the  pldntiff,  before  and  at 
LiTerpooi  Pilot  the  time  of  the  committing  of  the  grierance  by  the  de- 
cixz^onctl,  fendants,  was  lawfully  possessed  of  a  certain  anchor  boat, 
^JJJter'fl^JJ^*  then  lawfully  being  in  the  river  Mersey;  and  that  the  de- 
Bnnder  of  any    fendants  Were  also  then  possessed  of  a  certain  other  ship 

■hip  ootwazd  ^  '^  *■ 

boond,  except  .  or  vcssel  in  the  river  aforesaid,  an^  then  had  the  care, 
eeodtoM^j^d  direction,  and  management  of  the  same;  yet  they  took  so 
^  o^«ud  ^^^^^  ^^^®»  ®^^  governed  and  navigated  the  same  in  so  un- 
udempk^a     skilful,  negligent,  careless,  and  improper  a  manner,  that 

lif^mfii  puotf  ^ 

•nch  mafterftc  the  Same,  by  and  through  the  carelessness,  unskilfulness, 
pilot  iSo  fint  n^ligence,  and  mismanagement  of  the  defendants,  with 
SiS^ofe'^ii  P^*  ^^^®  *^^  violence  ran  foul  of  and  struck  against 
ierrice,  and  the  siud  auchoT  boat,  and  thereby  broke  and  damaged  and 
ibfed^aoooidiiig  injured  the  same,  and  caused  the  same  to  sink,  &c. 
»t«i  dhlactod**  ^®  defendants  (excepting  Jones)  pleaded,  first,  not 
&w^*^^  possessed,  and  secondly,  not  guilty. 
Bumneraiiftiie  The  defendant  Jones  pleaded,  first,  not  guilty,  and 
leceiTed  and  sccoudly,  that,  at  the  time  when,  &a,  he  was  not  possessed 
^U^^  of  the  said  ship  or  vessel,  nor  had  he  the  care,  directio^^r 
Tesiei  into  or     management  thereof,  modo  et  forma.    Upon  these  pleas 

oat  of  the  porti    ,  •   •       i 

together  with     issues  Were  jomed. 

be  S^red  in        -^.t  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  As- 

the  reeoveiy  of 
theiame.^ 

A  thip  left  the  docks  of  Liverpool  with  a  pilot  on  board  on  the  2nd  of  December.  On  the 
3rd  the  plaintiff  wai  engaged  to  raise  an  anchor  of  the  ship  which  the  had  lost  in  the  rirer;  and 
in  doing  to,  by  lome  miimanagement  and  neglect  of  thoee  on  board  the  ship,  the  plaintiff^ 
boat,  which  was  alongside,  was  injured  and  sunk.  At  the  time  of  the  accident  the  ship  was  at 
anchor  in  the  rirer  Mersej,  she  was  in  the  serrice  of  the  Post-office,  and  was  under  contract 
to  sail  on  the  following  day  (the  4th),  bnt  the  master  was  not  on  board,  and  the  riggers  were  en- 
gaged in  completing  her  rigging: — Held,  (assoming  that  under  the  Act  of  Parliament  an  outward 
bound  vessel  whta  prooeemnff  to  sea  is  bound  to  take  a  pilot  on  board),  that,  under  the  drcnm- 
stances,  this  ship  was  not  at  ue  time  proceeding  to  sea. 

If,  in  the  case  of  a  vessel  proceeding  to  sea  under  the  care  of  a  pilot,  damage  is  done  by  the  mis* 
management  of  the  vessel,  the  owners,  in  order  to  exonerate  themselves,  are  bound  to  shew  that 
the  accident  was  occasioned  eteUsively  by  the  pilot^s  defiiulL 
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sizes,  it  appeared  that  the  action  was  bronght  by  the  1554. 
[Jmtiffy  as  the  owner  of  an  anchor-boat,  for  an  injury  ^^'^^ — ' 
occasioned  to  his  boat  by  the  ship  Matilda  Wattenbach^  ^^  «. 
whilst  the  plaintiff  was  engaged  in  raising  that  vessers 
anchor,  the  defendants  Melhuish  being  the  owners,  and 
Uie  defendant  Jones,  a  licensed  pilot  on  board  at  the 
time.  It  appeared  that  Jones  went  on  board  on  the 
&id  of  December,  on  which  day  he  took  the  ship  out 
rf  Princes  Dock,  at  Liverpool,  and  that  she  was  taken 
op  the  river  by  a  steamer,  and  was  anchored  there. 
On  the  3rd  the  plaintiff  was  engaged  to  raise  her  an- 
dior,  and  in  doing  the  work  his  boat  was  in  some  way 
swamped  by  the  ship,  and  much  injured;  but  the  evi- 
dence as  to  the  precise  cause  of  the  damage  was  conflict- 
ing. At  the  time  of  the  accident  the  defendant  Jones 
gave  orders  as  to  the  management  of  the  vessel,  but  the 
master  was  not  then  on  board,  and  several  riggers  were 
engaged  in  completing  the  rigging  of  the  ship,  which  was 
nnder  a  contract  with  the  Post^ffice  to  sail  on  the  follow- 
ing day. 

On  the  part  of  the  owners  of  the  ship,  it  was  con- 
tended that,  under  the  Liverpool  Pilot  Act,  5  Geo.  4, 
c.  lixiiL,  the  owners  were  bound  at  the  time  the  accident 
happened  to  have  a  licensed  pilot  on  board  and  the  ship 
under  his  management,  and  consequently  that  they  were 
not  responsible.  On  the  part  of  Jones  it  was  contended 
that  the  evidence  shewed  that  one  of  the  owners  interfered, 
that  he  was  the  mere  servant  of  the  owners,  and  that 
there  was  no  such  joint  possession  of  the  vessel  in  him 
with  the  owners  as  was  sufficient  to  maintain  the  action. 

The  learned  Judge  overruled  the  last  objection,  but  he 
reserved  the  question  for  the  opinion  of  the  Court,  whe- 
ther the  owners  were  exempted  from  liability  on  the 
ground  that  a  pilot  was  on  board — A  verdict  was  found 
for  the  plaintiff 

In  last   Term,   Knotdes,  on   the  part  of  the  owners, 
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RoDRiGUM    *  verdict  for  them;  and  Cotding,  on  the  part  of  Jones,  the 

V-  pilot,  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 

MSUIUISH.  i,        .    J. 

of  misdirection. 

Edward  James  (Brett  with  him)  shewed  cause  against 
the  rule  obtained  to  enter  a  verdict  for  the  ownera — ^The 
owners  of  the  vessel,  in  order  to  relieve  themselves  from 
liability  in  this  case,  must  establish  two  propositions: 
— First,  they  must  convince  the  Court,  as  a  matter  of  law, 
that  under  the  provisions  of  the  Liverpool  Pilot  Act,  5  Geo. 
4,  a  IxxiiL,  they  were  bound  to  have  a  pilot  on  board  their 
vessel  at  the  time  the  accident  occurred ;  and  secondly,  as  a 
matter  of  fact,  thiat  the  cause  of  the  accident  was  attri- 
butable solely  to  the  blameable  conduct  of  the  pilot  The 
first  question  will  depend  partly  upon  the  construction  of 
the  Act  of  Parliament,  and  partly  upon  the  facts.  Now 
the  plaintiff  contends  that,  although  the  owners  of  a  ves- 
sel proceeding  to  sea  from  the  port  of  Liverpool  may  be 
liable  to  the  payment  of  certain  rates,  yet  they  are  not 
compelled  to  take  a  pilot  on  board.  The  title  of  this 
statute  is  ''  An  Act  for  the  better  Regulation  and  Encour- 
agement of  Pilots  for  the  conducting  of  Ships  and  Vessels 
into  and  out  of  the  Port  of  Liverpool.^'  And  the  25th 
section,  which  applies  to  the  case  of  inward-bound  vessels, 
enacts  'Hhat  in  case  the  master  or  commander  of  any  ship 
or  vessel  inward-bound  shall  refuse  to  take  on  board  and 
employ  ^  pilot  so  to  be  licensed  as  aforesaid,  who  shall 
offer  his  services,  except  such  as  shall  be  in  ballast  in  the 
coasting  trade,  or  be  under  the  burthen  of  100  tons,  such 
master  or  commander  shall  pay  or  cause  to  be  paid  to  the 
pilot  who  first  or  who  only  shall  offer  his  services  as  afore- 
said, and  shall  be  so  refused,  the  full  pilotage,  according  to 
the  different  rates  and  prices  hereinbefore  directed  to  be 
paid,  as  if  the  said  pilot  had  been  received  and  employed 
in  conducting  or  piloting  such  ship  or  vessel  into  the  said 
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port  of  LiverpooL"     And  the  26th  section  provides,  "  that        i854. 
in  case  any  ship  or  vessel  shall  be  in  want  of  a  pilot,  and     -T    ^ 
none  can  be  procured,  and  there  shall  be  any  pilot  on  ^• 

board  any  other  ship  or  vessel  going  into  or  coming  out 
of  the  port  of  Liverpool,  such  pilot  on  board  any  other 
such  ship  or  vessel  may  lead  the  way  for  and  conduct  the 
ship  or  vessel  so  in  want  of  a  pilot  either  into  or  out  of 
the  said  port;  and  the  master  or  commander  of  every  such 
ship  or  vessel,  which  shall  be  so  piloted  or  conducted  into 
Of  out  of  the  said  port  by  any  pilot  leading  the  way  in  such 
other  ship  or  vessel,  shall  and  is  hereby  declared  to  be  sub- 
ject and  liable  to  the  same  rates  of  and  for  pilotage  as  if 
the  pilot  had  actually  been  on  board  of  such  ship  or  vessel, 
and  piloted  or  conducted  the  same  into  and  out  of  the 
said  port."    The  34th  section  enacts,  "  that  if  the  owner, 
master,  or  commander  of  any  ship  or  vessel  shall  require 
the  attendance  of  a  pilot  licensed  as  aforesaid  on  board 
any  ship  or  vessel  during  her  riding  at  anchor,  or  being  at 
Hoylake  or  in  the  river  Mersey,  such  pilot  shall  attend 
such  ship  or  vessel,  and  be  paid  for  every  day  he  shall  so 
attend  5&  and  no  more;  provided  always,  that  in  case 
such  pilot  shall  not  be  employed  the  whole  day  but  be 
dismissed  in  less  time  than  a  day,  such  pilot  shall  be  paid 
5&  for  his  attendance ;  provided  also,  that  the  pilots  so  to 
be  licensed  as  aforesaid,  who  shall  have  the  charge  of  any 
ship  or  vessel,  shall  be  paid  for  every  day  of  their  attend- 
ance whilst  in  the  river,  except  the  day  of  going  to  sea 
with  such  ships  or  vessels  as  shall  be  outward-bound,  and 
the  day  of  returning  from  sea  and  the  day  of  docking  for 
sach  as  shall  be  inward  bound."    Then  comes  the  35th 
section,  upon  which  this  part  of  the  question  turns.    That 
section  enacts,  "  that  in  case  the  master  or  commander  of 
any  ship  or  vessel  oti^i(;ar(2  bound,  except  such  as  shall  be 
in  ballast  in  the  coasting  trade,  or  be  under  the  burthen 
of  100  tons,   for  which  provision  is  hereinbefore  made, 
fliall proceed  to  sea,  and  shall  refuse  to  take  on  board  and 
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1854.        employ  a  pilot  so  to  be  licensed  as  aforesaid,  such  master 
"     "^    ^      or  commander,  agent,  or  consignee  of  such  ship  or  vessel 
V.  shall  pay,  or  cause  to  be  paid,  to  the  pilot  who  first  or 

who  only  shall  offer  his  service  as  aforesaid  and  shall  be 
so  refused,  the  full  pilotage,  according  to  the  different 
rates  and  prices  hereinbefore  directed  to  be  paid,  in  like 
manner  as  if  the  said  pilot  had  been  received  and  em- 
ployed in  conducting  and  piloting  such  ship  or  vessel  into 
or  out  of  the  said  port  of  Liverpool,  together  with  all  ex- 
penses to  be  incurred  in  the  recovery  of  the  same/'  These 
sections  do  not  make  it  compulsory  upon  the  captain  or 
master  to  take  a  pilot    The  Act  was  passed  for  the  en- 
couragement of  pilots,  and  to  provide  for  a  fund  for  their 
maintenance.    The  Act,  therefore,  gives  an  option  to  the 
master  of  taking  a  pilot,  although  the  rates  are  to  be  paid 
at  all  events,  whether  the  services  of  a  pilot  are  employed 
or  not.     [Knowles  referred  to  The  Montreal  (a),  and  The 
Agricola  (&),  as  authorities  to  shew  that  the  Act  is  com- 
pulsory.]    The  Attomey-Oenerai  v.  Case  (c)  is  a  direct 
authority  in  point,  that  there  is  no  such  obligation  im- 
posed by  the  Act  of  Parliament     Carruthers  v,  Syde- 
hoiham  (d)  is  to  the  same  effect    But  assuming  these 
clauses  so  to  operate  as  to  impose  a  payment  in  the  na- 
ture of  a  penalty  upon  the  captain  or  master,  and  there- 
fore to  require  a  pilot  to  be  taken  on  board,  it  is  clear  upon 
the  facts  that  this  vessel  was  not  ready  to ''  proceed  to  sea  " 
within  the  meaning  of  the  35th  section. — She  was  at  an- 
chor, the  riggers  were  employed  in  completing  her  rigging, 
her  master  was  not  on  board,  and,  what  is  conclusive,  she 
was  a  mail  packet,  and  was  not  to  sail  till  the  following 
day.    [Parke,  B. — Might  it  not  be  contended  that  she^was 
bound  to  have  a  pilot  on  board  a  reasonable  or  a  con- 
venient time  before  proceeding  to  sea?]     That  point  was 
not  argued  at  the  trial — ^He  was  then  stopped  by  the  Court 

(a)  17  Jur.  538.  ^)  3  Price,  302. 

(6)  2  W.  Rob.  Adm.  Eep.  10.  (d)  4  M.  &  Sdw,  77. 
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KnouieB  and  Mihoard  in  support  of  the  rule. — The  ism. 
Atiomey-^reneral  v.  Case  and  CarriUhera  v.  Sydtbotitaniy  J^  - 
which  were  contemporaneous  decisions,  cannot  now  be  .  «. 
upheld  to  the  full  extent  to  which  they  go.  [Parke, 
R — Assuming  the  obligation  to  take  a  pilot  on  board  to 
be  cast  upon  the  captain  bj  this  Act  of  Parliament,  on 
the  ground  that  the  payment  of  the  rates  is  in  the  nature 
of  a  penalty,  the  owners  must  shew  that,  at  the  time,  the 
▼essel  was  proceeding  to  sea.  They  must  also  shew  that 
the  act  was  exclusively  that  of  the  pilot.  In  Bennet  v. 
Jfoftta  (a),  it  was  held  that,  where  a  pilot  is  on  board,  an 
injury  occasioned  by  negligence  in  the  navigation  of  the 
vessel  prim&  facie  is  attributable  to  the  pilot,  and  that  he 
and  not  the  owner  is  responsible  for  it ;  but  this  doctrine 
was  overruled  by  a  case  before  the  Privy  Council,  o{  Ham- 
mond V.  Rogers  (6).  Pollock,  C.  R — ^Whether  the  vessel 
was  proceeding  to  sea  is  a  pure  question  of  fact  Suppose 
that  at  the  time  of  the  accident  there  had  not  been  a  pilot 
on  board,  and  one  had  offered  himself,  would  not  the  cap- 
tain have  been  justified  in  saying  that  he  was  not  then 
proceeding  to  sea,  and  that  he  should  have  no  occasion 
for  his  services  before  the  morrow?]  The  vessel  had  com- 
menced her  outward  voyage  when  she  left  the  docks.  The 
passage  from  the  docks  to  the  place  where  she  lost  her 
anchor  is  the  most  crowded  part  of  the  river,  and  a  place 
where  the  services  of  a  pilot  are  most  needed.  Vessels 
are  unable  to  complete  their  rigging  until  they  have  left 
the  docks.  The  master  is  frequently  taken  on  board  after 
the  vessel  has  commenced  her  voyage. — They  also  con- 
tended that  the  pilot  alone  was  to  blame. 

Pollock,  C.  R. — ^We  are  all  of  opinion,  including 
my  Brother  Martin  (c),  that  that  part  of  the  rule 
which  affects  the  owners  ought  to  be  discharged.     The 

(a)  7  Taunt.  258.  (c)  Martin,  B.,  had  shortly  before 

(h)  7  Moore  P.  C.  160.  left  the  Court  for  Chambers. 
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1854.        action   is   against  the  owners  and   pilot  of  the  vessel 
^  ^  for  an  injury  done  to  an  anchor  boat  of  the  plaintiffs  by 

«•  the  negligence  of  those  on  board  the  vessel    At  the  trial, 

evidence  was  given  to  shew  that  all  the  defendants 
were  responsible.  And  the  jury,  having  found  a  general 
verdict  against  all  the  defendants,  have  no  doubt  been  of 
opinion  that  all  were  implicated  in  the  misconduct  of 
which  the  plaintiff  complains.  It  was  however  suggested, 
as  there  was  a  pilot  on  board  by  compulsion,  that,  accord* 
ing  to  the  authority  of  Bennet  v.  MoUa^  the  owners  were 
not  responsible,  and  were  entitled  to  have  the  verdict 
entered  in  their  favour.  That  decision,  however,  has  to 
a  certain  extent  been  modified:  for  it  has  since  been  laid 
down,  that  the  presence  of  a  pilot  on  board  a  vessel  by 
compulsion  does  not  prima  facie  exonerate  the  owners 
from  the  responsibility  of  an  act  of  negligence  in  the 
management  of  the  vessel,  but  that  they  are  bound  to 
shew  that  the  act  of  negligence  was  exclusively  that  of 
the  pilot.  However,  before  that  question  can  arise,  it  must 
be  established  that,  under  the  circumstances  of  the  case, 
and  according  to  the  provisions  of  this  Act  of  Parliament, 
the  vessel  was  under  the  obligation  of  having  a  pilot  on 
board  at  the  time  of  the  accident  It  was  argued  on  the 
part  of  the  owners,  that  the  Act  makes  the  taking  of  a 
pilot  obligatory.  It  might  have  been  better,  and  the  pro- 
visions of  the  Act  would  have  been  more  symmetrical  (if 
I  may  be  allowed  the  expression),  if  the  duties  of  the  pilot 
and  of  the  owners  in  the  case  of  a  vessel  going  outwards 
had  been  correlative  with  those  of  a  vessel  inward  bound. 
It  is  likely  to  be  a  more  difficult  undertaking  to  take  a 
vessel  out  of  dock  and  into  the  river  than  taking  her 
out  to  sea  But  we  do  not  sit  to  make  the  law,  but  to 
declare  it  as  we  find  it  It  is  perhaps  to  be  regretted  that 
so  important  a  matter  as  is  the  pilotage  of  the  port  of 
Liverpool,  which  is  so  largely  connected  with  the  com- 
mercial undertakings  and  maritime  prosperity  of  this 
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should  hare  been  made  the  subject  of  a  local  1354. 
Act  of  Pteliament  only,  and  not  that  of  a  general  Act,  and  "  - 
tberefoie  forming  part  of  the  law  of  the  land.  We  have  ,,  «• 
been  directed  to  two  sets  of  sections,  those  having  refer- 
ence to  vessels  coming  into  port,  and  those  affecting 
vesseb  oatward  boond.  Now  the  S6th  section  is  as  fol- 
lows: [His  Lordship  read  it  and  proceeded:]  The  ques- 
tion is,  whether  this  vessel  was  proceeding  to  sea  within 
die  meaning  of  this  clause.  It  was  contended  by  one  of 
the  learned  counsel  on  the  part  of  the  owners  that,  if  a 
pilot  were  taken  on  board  a  vessel  previous  to  her  leaving 
the  dock,  whilst  she  was  in  the  act  of  quitting  it  with  the 
intention  of  going  to  sea,  no  step  being  necessary  except 
the  different  operations  requisite  for  her  to  go  on,  the 
fenel  in  such  case  would  be  said  to  be  proceeding  to  sea. 
If  this  vessel  had  had  all  her  cargo  on  board,  and  the  mas- 
ter had  been  ready  to  get  on  board,  and  she  had  had 
cmything  ready  to  commence  her  voyage  forthwith,  and 
hid  left  her  berth  with  that  intention,  it  might,  no  doubt, 
hive  been  said  that  she  was  proceeding  to  sea  from  the 
time  she  first  left  her  bertL  But  this  vessel  was  not  in 
that  condition,  for  her  rigging  was  not  complete  when  the 
misfortune  occurred;  and  her  day  for  sailing  was  not  till 
the  4th,  she  being  in  the  service  of  the  Post-office,  and 
having  to  wait  for  the  mails.  Under  these  circumstances 
it  appears  to  me  that  she  was  not  ready  to  proceed  to  sea, 
and  that  she  might  have  refused  to  take  a  pilot  on  board 
whilst  she  was  thus  in  the  river,  as  she  was  under  no  ob- 
ligation whatever  to  take  one  at  that  time.  And  the 
owners  are  bound  to  make  out  that  they  are  exonerated, 
by  shewing  that  they  were  under  the  compulsion  of  having 
t  pilot  on  board  at  the  time.  Looking,  therefore,  at  the 
words  of  the  Act  and  the  facts  of  the  case,  I  am  of  opinion 
that  the  vessel  was  not  proceeding  to  sea  within  the 
meaning  of  the  35th  section,  and  therefore  tiiat  the  de- 
fendants, who  are  the  owners,  are  not  exonerated. 
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1854.  Parks,  R — My  Lord  Chief  Baron  has  so  fully  expressed 

"     '  the  view  which  I  entertain  unon  this  question,  that  I 

R0DRIGUK8  *  ^  / 

«.  scarcely  need  add  a  word  to  what  he  has  said.     The 

defendants  prim&  facie  are  liable  for  the  consequences  of 
this  accident,  and  therefore  they  must  in  the  first  place 
shew  that  they  were  compelled  to  have  a  pilot  on  board. 
This  they  have  not  done,  which  puts  an  end  to  the  case. 
They  would  have  been  also  bound  to  shew  that  the  act 
was  exclusively  the  pilot's.  The  fact  of  a  pilot  being  on 
board  would  not  of  itself  have  exonerated  the  owners. 
In  this  respect  the  case  of  Bennet  v.  MaUa  must  be  con- 
sidered as  overruled  by  the  case  in  the  Privy  Council  of 
Hammond  v.  Rogers,  The  Act  of  Parliament  is  very  ob- 
scure, which  is  much  to  be  r^retted. 

Platt,  6. — I  am  of  the  same  opinion.  The  difference 
between  the  provisions  respecting  incoming  and  outgoing 
vessels  may  be  explained  by  the  fact  that  incoming  vessels 
may  be  navigated  by  foreigners,  who  may  not  be  acquaint- 
ed with  the  navigation  of  the  river.  Upon  the  facts  I 
am  clearly  of  opinion  that  the  vessel  was  not  proceeding 
to  sea. 

Rule  discharged  (a). 

(a)    The    rule    obtained    by      ties,   at  the  suggestion  of  the 
Cotdingy  who  appeared  for  the      Court,  came  to  an  anangement 
pilot,  was  not  argued.    The  par- 
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1864. 


JoHH  and  Another  «.  Gilbs  and  Other&  •'"mm  15. 

IHB  first  ocmnt  of  the  declaration  stated  that,  on  the  Aoontnetibr 

yie  MM  of  A  oe^ 

IMi  of  Febmary,  1852,  the  plaintiffs,  at  the  request  of  tain  number  of 
die  ddendants,  bought  of  them,  who  then  sold  to  the  theton^'kiig 
phintiflb,  a  large  quantity,  to  wit,  240,0001ba  weight,  of  J^^^^* 
good  paddle  bar  iron,  for  the  sum  of  416t;  all  the  iron  to  tkmof  theitoti. 
be  proTed  and  delivered  to  the  plaintiflb' worksat  Oldbury ;  e.  68»  and  the  5 
Iia  to  be  paid  in  cash,  and  one  bill  of  1601  at  two  ^^^'^ 
months,  and  15<ML  at  four  months  from  the  time  of  de-  4««n^7  M^h . . 
fi?enr.    The  declaration  then  contained  an  allegation  of  Per  PtXLoek^  c. 
geoeral  performance,  and  laid  as  a  breach  the  non-delivery  ^i^  Marim,B.i 
rfthe  iron.  ^^^-'^ 

The  defendants  pleaded,  firsts  non  assnmpserant;  and 
leecmdly,  **  that  the  contract  for  the  sale  and  purchase  of 
the  said  iron  in  the  said  first  count  mentioned  was  made 
between  the  plaintiffs  and  defendants  after  the  passing  of 
the  Act  of  the  5  &  6  WilL  4,  a  63,  relating  to  weights  and 
measures,  and  was  for  the  sale  and  purchase  of  iron,  to  wit, 
100  tons  of  iron,  by  the  ton  weight,  long  weight,  that  is 
to  say,  at  a  certain  illegal  weight,  to  wit,  by  the  ton 
weight  consisting  of  2400lb&  avoirdupois,  being  more 
than  twenty  cwt.  of  the  standard  weight  in  the  said  Act 
mentioned;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.     Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sit- 
tings in  last  Michaelmas  Term,  the  following  sold  note 
was  given  in  evidence : — 

"  Sold  to  Messrs.  Jones  100  tons  of  good  puddle  bar 
iron,  for  416/.  All  the  iron  to  be  proved  and  delivered 
to  their  works;  to  be  long  weight;  1162.  to  be  paid  in 
cask,  and  one  bill  of  1501.  at  two  months,  and  150/.  at 

four  months  from  the  delivery. 

"  T.  Gilbs." 


120  EXCHEQUER  BEPORT& 

1864.  It  appeared  that  the  ton  long  weight   consisted  of 

2400 lbs.  Under  the  direction  of  the  learned  Judge,  a  ver- 
dict was  entered  for  the  plaintiffs  upon  the  first  issue, 
and  for  the  defendants  upon  the  second. 

In  the  same  Term,  H,  Hill  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  or  to  enter  judg- 
ment for  the  plaintiffs  upon  the  issue  raised  by  the  second 
plea,  non  obstante  veredicto. 

The  rule  was  argued  last  Hilary  Term  by  Keating  and 
Archibald^  who  shewed  cause ;  and  by  H.  HiU  and  Oray, 
who  were  heard  in  support  of  the  rule;  and  the  Court  (a), 
after  hearing  the  arguments,  took  time  to  consider  their 
judgment ;  but  they  afterwards  intimated  that,  although 
they  were  unanimously  of  opinion  that  the  plea  was 
proved,  yet  they  entertained  great  doubt  upon  the  ques- 
tion as  to  the  validity  of  the  plea;  and  that  they  would 
hear  that  point  re-argued  by  a  single  counsel  on  each 
side. 

The  rule  was  re-argued  on  this  point  last  Term  (May  1) 
when 

Archibald  shewed  cause. — The  question  now  is,  whether 
the  contract  set  forth  in  the  plea  is  void.  It  is  submitted 
that  a  sale  by  the  "  ton,  long  weight,"  is  impliedly  prohi- 
bited by  the  statute  5  &  6  Will  4,  c.  63,  and  consequently 
is  illegal  and  void.  The  ton  long  weight  is  at  variance 
with  the  ton  authorised  and  prescribed  by  this  statute. 
The  plaintiff  contend  that  there  is  no  such  prohibition. 
The  main  object  of  the  Legislature  in  passing  the  5  &  6 
Will.  4,  c.  63,  appears  from  the  introductory  portion  of  the 
3rd  section,  which,  after  reciting  the  5  th  Geo.  4,  c.  74,  and 
the  6th  Geo.  4,  c.  12,  and  that,  "notwithstanding  the  pro- 
visions of  the  said  recited  Acts,  many  sets  of  weights  and 
measures  of  old  accustomed  and  different  shapes  have  been 

(a)  Pollock,  C.  B.,  Farke,  B.,  Alderson,  B.,  and  Maiiiny  B. 
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made  and  verified  and  stamped  by  the  Chamberlains,  as        ism. 
well  as  by  the  Auditor  in  the  Exchequer,  as  models  of  the 
said  new   standards,   and  have  been  used  as  standard 
weights  and  measures  under  the  said  recited  Acts,  al- 
thoagfa  different  in  shape  and  form  from  the  standards 
prescribed  by  the  said  recited  Act  of  the  fifth  year  afore- 
said; and  it  is  therefore  expedient  that  such  standard 
weights  and  measures  should  be  made  legal,  and  that  the 
Comptroller-General  or  some  other  officer  of  the  £x- 
dieqner  duly  authorised  should  be  empowered  to  compare 
and  verify,  and  stamp  as  so  compared  and  verified,  stand- 
ards of  length,  weight,  or  measure,  although  not  exact 
models  and  copies  in  shape  and  form  of  the  respective 
standards  of  length,  weight,  and  measure  deposited  under 
the  provisions  of  the  said  first-recited  Acts  in  the  office  of 
the  said  Chamberlain  and  Auditor.     And  whereas  it  is 
expedient  that  the  use  of  all  weights  and  measures  not  in 
conformity  with  the  weights  and  measures  established 
by  the  said  recited  Acts  should  be  prohibited,  and  that 
the  use   of  the   heaped  measure  should  be  abolished," 
enacts  "  that  so  much  of  the  said  last-mentioned  recited 
Acts,  as   require   that  all  weights  and  measures    shall 
be  models  and  copies  in  shape  or  form  of  the  standards 
deposited  in  the  Exchequer,  and  also  so  much  of  the  said 
recited  Acts  as  allow  the  use  of  weights  and  measures  not 
in  conformity  with   the  imperial  standard   weights  and 
measures  established  by  the  said  Acts,  or  allow  goods  or 
merchandise  to  be  bought  or  sold  by  any  weights  or  mea- 
sures established  by  local  custom,  or  founded  on  special 
agreement,  shall  be  and  the  same  are  hereby  repealed." 
The  use  of  customary  measures  varying  from  such  as  are 
prescribed   by   this  Act  is  impliedly  prohibited  by  the 
Uth  section,  and,  except  for  the  proviso  which  it  contains, 
a  contract  made  by  any  multiple  or  by  some  aliquot  part 
"itlie  pound  weight  would  not  be  legal.    The  21st  section 
not  only  imposes   a   penalty  on  the  use  of  weights  or 
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1S54.        measures  not  authorised  by  the  Act,  but  also  renders  void 
"     '  all  contracts  made  by  any  such  unauthorised  weights  or 

V,  measures.    It  enacts,  amongst  other  things,  that  ''  every 

person  who  shall  use  any  weight  or  measure  other  than 
those  authorised  by  this  Act,  or  some  aliquot  part  thereof 
as  hereinbefore  described,  or  which  has  not  been  so 
stamped  as  aforesaid,  except  as  hereinafter  excepted,  or 
which  shall  be  found  light  or  otherwise  unjust,  shall  on 
conviction  forfeit  a  sum  not  exceeding  51 ;  and  any  con- 
tract, bargain,  or  sale  made  by  any  such  weights  or  mea- 
sures shall  be  wholly  null  and  void,  and  every  such  light 
or  unjust  weight  and  measure  so  used  shall,  on  being  dis- 
covered by  any  inspector  so  appointed  as  aforesaid,  be 
seized,  and  on  conviction  of  the  person  using  or  possessing 
the  same  shall  be  forfeited ;  provided  always  that  nothing 
herein  contained  shall  extend  to  require  any  single  weight 
above  561b.  to  be  inspected  and  stamped,  such  weight  of 
561b.  being  the  greatest  of  the  imperial  standard  weights 
deposited  in  the  Exchequer.''  Now,  amongst  the  weights 
denominated  and  authorised  by  the  Act  is  the  ^ton" 
consisting  of  twenty  hundred  weights,  each  hundred 
weight  consisting  of  eight  stones,  and  each  stone  consisting 
of  fourteen  standard  pounds  avoirdupois.  The  plaintiffs 
contend  that  the  statute  is  limited  to  weights  less  than  a 
ton,  but  there  is  no  such  limitation  in  the  Act.  The 
words  of  the  21st  section,  by  which  a  penalty  is  imposed 
upon  every  person  who  shall  use  any  weight  or  measure 
other  than  those  authorised  hy  this  Act,  &c.,  are  general. 
But  then  it  is  further  contended  by  the  plaintiffs  that 
there  is  no  prohibition  of  a  contract  made  by  such  weight 
that  can  be  inferred  from  the  11th  section  of  the  same  Act, 
inasmuch  as  that  section,  which  is  in  pari  materia  with 
the  1 2th  section  of  the  4  &  5  Will  4,  c  49,  omits  the 
words  to  be  found  in  the  prior  statute,  viz.  that  '^  all  con- 
tracts made  by  any  other  stone,  hundred  weight,  or  ton, 
from  and  after  the  1st  day  of  January,  1835,  shall  be  null 
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ind  Yoid."     Bat  the  leason  is^  that  the  2l8t  Bection  of  the       ism. 
latter  Act,  the  5  b  6  WilL  4,  c.  63,  contains  a  similar 
prondon,  which  would  include  the  case  a>ntemplated  by 
die  12lh  section  of  the  4  &  6  WilL  4,  a  49.    It  is  to  be 
dbserredy  that  the  14th  section  of  the  last-mentioned  Act 
contains  mmilar  langnage  to  the  21st  section  of  the  6  &  6 
WHL  4,  c  63,  prohibiting  the  making  of  contracts  by  un- 
anihorised  wrighta      The  insertion  of  the  same  provision 
in  two  danses  of  an  Act  of  Parliamoit  was,  no  doubt^ 
tboo^t  by  thefiramer  of  it  to  be  unnecessary  and  superflu- 
ouL    The  3rd  section  of  the  6  &  6  WilL  4,  a  63,  expressly 
pidiibits  the  use  of  customary  weights  at  yariance  with 
the  standard  weights.    By  the  16th  section  of  the  6  Gea 
4^  c  74,  contracts  made  by  such  weights  were  l^^al,  pro- 
fided  the  ratio  they  bore  to  the  standard  weight  was 
rtited  in  the  contract    The  section  enacted,  "  that,  from 
and  after  the  1st  day  of  May,  1826,  all  contracts,  bargains, 
aaki^  and  dealings,  which  shall  be  made  or  had  within 
any  part  of  the  United  Eangdom  of  Qreat  Britain  and 
Ireland,  for  any  work  to  be  done,  or  for  any  goods,  wares, 
merchandise,  or  other  thing  to  be  sold,  delivered,  done, 
or  agreed  for  by  weight  or  measure,  where  no  special 
agreement  shall  be  made  to  the  contrary,  shall  be  deemed, 
taken,  and  construed  to  be  made  and  had  according  to  the 
standard  weights  and  measures  ascertained  by  this  Act; 
and  in  aU  cases  were  any  special  agreement  shall  be  made 
with  reference  to  any  weight  or  measure  ^tablished  by 
local  custom,  the  ratio  or  proportion  which  every  such 
local  weight  or  measure  shall  bear  to  any  of  the  standard 
weights  or  measures  shall  be  expressed,  declared,  and  spe- 
cified in  such  agreement,  or  otherwise  such  agreement  shall 
be  null  and  void/'   This  clause  has  been  expressly  repealed 
by  the  3rd  section  of  the  5  &  6  Will.  4,  c.  63.    It  is  clear, 
therefore,  that  the  3rd,  11th,  and  2l8t  sections  of  the 
latter  statute  render  void  a  contract  made  by  any  weight 
at  Tariance  with  the  standard  weights,  and  that  the  sta- 
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1854.  tute  cannot  be  taken  as  confined  to  the  actual  use  of  the 
unauthorised  weight  itself.  Several  authorities  are  to  be 
found  which  are  in  the  defendants'  favour.  In  Rex  v. 
Major  (a)  it  was  held  that  the  sale  of  com  by  a  customary 
measure,  namely,  by  a  bushel  exceeding  the  Winchester 
measure,  was  illegal  The  defendant  was  convicted  in  a 
penalty  under  the  statutes  22  Car.  2,  c.  8,  and  the  22  & 
23  Car.  2,  c.  12.  The  2nd  section  of  the  former  Act  en- 
acts, '*  that  if  any  person  shall  sell  any  sort  of  corn  or 
grain,  usually  sold  by  bushel,  either  in  open  market  or 
any  other  place,  by  any  other  bushel  or  measure  than  that 
which  is  agreeable  to  the  standard  marked  in  his  Majesty's 
Exchequer,  commonly  called  the  Winchester  measure, 
containing  eight  gallons  to  the  bushel,"  he  should  forfeit 
a  certain  penalty.  And  the  latter  Act  by  section  2  en- 
acted that  "  every  person  who  shall  sell  or  buy  any  com, 
&c.,  in  any  other  manner  than  is  by  the  said  Act  (22  Car. 
2)  directed,  shall  forfeit  and  lose,  beside  the  penalty  of 
the  former  Act  appointed,  all  com,  &c.,  bought  or  sold 
contrary  to  this  Act,  or  the  value  thereof."  In  Bex  v. 
Arnold  (6),  it  was  held  that  the  buyer  of  the  grain  by  the 
illegal  measure  was  liable  to  the  penalty.  These  cases 
are  authorities  to  shew  that  the  contract  is  void.  They 
are  also  decisions  upon  statutes  containing  precisely 
similar  provisions  to  the  5  &  6  Will.  4,  c.  63.  The  object 
which  the  Legislature  has  had  in  view  since  the  time  of 
Magna  Charta  has  been  the  establishment  of  uniformity 
in  the  weights  and  measures  of  this  country.  In  IToble  v. 
Dureli  (c),  a  custom  that  every  pound  of  butter  sold  in  a 
particular  market  town  should  weigh  eighteen  ounces,  was 
held  bad;  but  the  Court  guarded  themselves  from  being 
understood  to  decide  that,  if  the  article  had  been  sold  by 
the  lump  or  yard,  the  custom  would  have  been  objection- 
able.   Lord  Kenyon,  C.  J.,  said  that  this  matter  had  en- 

(a)  4  T.  R.  760,  {b)  5  T.  R.  353.  (c)  3  T.  R  271. 
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gaged  the  attention  of  the  Legislature  for  five  centuries,        1354. 
and  adds,  "  they  have  thought  it  of  the  utmost  importance 
that  there  should  be  one  standard  of  weights  and  mea- 
sures throughout   the  kingdom/'    And  BuUer,  J.,  after 
stating  that  the  question  was  not  whether  a  custom  to 
sell  butter  in  lumps  of  any  particular  weight  was  good, 
proceeds  to  say,  "  But  the  question  here  is,  whether,  when 
a  person  is  selling  butter  under  the  specific  denomination 
of  a  pound  he  shall  be  compellable  to  sell  more  than  a 
pound.     Butter  is   directed  to  be  sold    by   avoirdupois 
weight,  where  a  pound  consists  of  sixteen  ounces.''    In 
tbe  more  recent  case  of  Tyson  v.  Thomas  (a),  a  contract  for 
the  sale  of  com  by  the  hohbet  was  held  illegal  under  the 
22  Car.  2,  a  8,  s.  2.     But  the  plaintiffs  contend,  that  the 
contract  is  rendered  valid  by  the  proviso  to  the  11th  sec- 
tbn  of  the  5  &  6  WilL  4,  a  63,  as  being  a  contract  for  a 
quantity  of  iron  by  a  "  multiple  of  the  pound."  If  the  de- 
claration alone  be  taken  into  consideration,  this  argument 
may  have  some  weight;  but  the  plea  fixes  the  contract  to 
be  by  the  "  ton,"  and  by  a  ton  of  a  different  denomination 
to  that  prescribed  by  the  statute.    The  Act  not  only  gives 
the  standard  of  weight,  but  particular  denominations  of 
weight  also.     If  contracting  parties  adopt  the  denomina- 
tion "  ton,"  they  must  avail  themselves  of  that  given  by 
the  Act.     If  this  were  not  so,  the  Act  would  be  rendered 
altogether  nugatory.     Here  the  parties  have  not  used  a 
quantity  which  is  simply  the  multiple  of  a  pound,  but 
thej  have  contracted  by  the  ton  long  weight,  which,  in 
differing  from  the  standard  ton,  is  illegal,  and  therefore 
the  contract  is  void. 

Gray  in  support  of  the  rule. — The  contract  as  set  forth 
in  the  plea  is  valid.  The  plea  itself  shews  that  the  con- 
tiuct  was  for  the  sale  by  the  multiple  of  a  pound.     Such  a 

(a)  M^Clel.  &  Y.  119. 
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1854.         contract  falls  expressly  within  the  provio  to  the  11th  sec- 

"  JoNBs        *^^^  ^^  *^®  5  &  6  Will.  4,  c.  63.     Now  that  statute^  and  in 
V.  part  the  5  Geo.  4f,  c.  74,  must  be  taken  in  conjunction, 

in  so  far  as  the  last-named  statute  is  not  repealed  by  the 
later  Act.    The  real  object  the  Legislature  has  had  in 
view  has  been  to  fix  a  standard  or  unit  in  weights,  and 
that  standard  or  unit  is  the  pound  weight.     Contracting 
parties  may  therefore  make  their  purchases  and  sales  by 
any  weight  they  may  please,  and  call  the  weight  by  any 
name  they  please,  provided  such  weight  be  either  a  mul- 
tiple or  an  aliquot  portion  of  the  standard  pound.    These 
Acts  were  further  intended  to  prohibit  the  tise  of  illegal 
weights,  and  to  render  contracts  to  be  carried  out  by  the 
use  of  such  weights  void.    Here  the  parties  have  adopted 
the  term  "  ton  long  weight,''  which  is  well-known  to  con- 
sist of  24001bs.  avoirdupois.    The  meaning  of  the  11th 
section  is  this:     If  the  term  ton  or  cwt.  or  stone  is  sim* 
ply  used,  then  such  term  is  to  be  understood  to  be  of 
the  value  as  fixed  by  that  section.     But  the  enactment 
merely  provides  that  a  ton  or  cwt  or  stone  shall  be  of 
such  and  such  a  weight.    The  "  quarter  "  is  a  well-known 
expression  for  the  quarter  of  a  cwt.,  and  yet  it  could 
never  be  contended  that  a  contract  for  a  certain  number 
of  quarters  of  iron  would  be  illegal     The  31  Edw.  3, 
a  2,  directed,  that  weights  according  to  the  standard  of 
the  Exchequer  should  be  sent  to  all  the  sherifis  of  Eng- 
land.   The  several  statutes  which  have  been  passed  since 
that  time  respectively  have  reference  to  the  standard  in 
the  Exchequer.    The  4th  section  of  the  5  Geo.  4,  c  74, 
shews  that  the  pound  troy  was  intended  to  be  retained  as 
the  standard  measure  of  troy  weight,  and  the  proportion 
which  the  ounce,  pennyweight,  grain,  and  dram  are  to 
bear  to  such  pound  are  there  given.    The  5th  section  gives 
the  mode  of  restoring  the  standard  pound  in  case  it  shall 
be  lost  or  injured.    The  11th  section  directs,  that  copies  of 
such  standard  troy  pound  shall  be  made  and  verified,  and 
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shall  be  depoeited  in  the  office  of  the  Chamberlains  of  the        1854. 
Exchequer  at  Westminster.     But  that  section  contains  no 
mention  of  any  larger  weight  than  the  pound.     In  like 
manner  the  1 1th  section  of  the  5  &  6  Will.  4,  c.  63,  has 
reference  to  the  unit  of  standard,  which  is  the  pound  avoir- 
dupois.    The  12th  section  requires  the  number  of  pounds 
vhich  a  particular  weight  may  be,  to  be  stamped  or  cast 
upon  it.    An  ironmaster  would  be  at  liberty  to  cast  weights 
of  2400lbs.  each,  and  to  contract  for  the  sale  of  his  iron 
bj  such  weights.     He  would  be  equally  at  liberty  to  call 
the  weight  ^'a  ton  long  weight."     Under  the  31st  section 
a  person  would  not  subject  himself  to  a  penalty  by  making 
a  price  list  by  the  "  ton  long  weight;"  but  if  the  list  con- 
tained the  term  "  ton"  simply,  and  that  ton  was  intended 
to  be  a  ton  long  weight,  such  case  might  be  within  the 
section.     The  21st  section,  in  speaking  of  weights  and 
measures  authorised  by  the  Act,  means  weights  of  one 
ponnd,  and  of  the  multiple  and  aliquot  parts  of  a  pound. 
Lastly,  the  16  &  17  Vict.  c.  29,  "An  Act  regulating  the 
Weights  used  in  Sales  of  Bullion,"  which  referred  to  the 
5  Geo.  4,  c.  74  and  the  5  &  6  Will.  4,  c.  63,  affords  an 
additional  argument  that  the  pound  alone  is  the  standard 
weight 

Cur.  adv.  vult 

The  learned  Judges  now  delivered  their  opinions  seri- 
atioL 

Martin,  B.^This  was  a  rule  for  judgment  non  ob- 
stante veredicto  on  the  second  plea.  After  much  consider- 
ation, I  have  not  been  able  to  satisfy  myself  that  the 
plea  IS  good.  There  is  no  ambiguity  in  its  language  which 
could  be  aided  by  the  verdict,  and  the  question  simply  is 
whether  a  contract  for  the  sale  of  100  tons  of  iron  long 
^/oeighty  being  a  phrase  perfectly  well  known  to  mean  tons 
of  twenty  cwt.  of  120 lbs.  each,  is  illegal  and  void. 
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The  question  depends  upon  the  construction  of  the 
statute  5  Geo.  4,  c.  74,  and  5  &  6  Will.  4,  c.  63. 

By  the  4th  section  of  the  first  statute,  the  pound  avoir- 
dupois is  enacted  to  be  a  certain  specified  fixed  weight; 
but  the  weights  denominated  the  stone,  the  cwt.,  or  the 
ton  are  not  mentioned  in  the  statute,  although  the  use  of 
them  as  denominations  of  weight  in  the  sale  of  goods  has 
been  common  for  centuries.  The  15th  section  enacts,  that 
all  contracts  for  the  sale  of  goods  by  weight,  when  no  agree- 
ment shall  be  made  to  the  contrary,  shall  be  deemed  to  be 
made  according  to  the  standard  weight;  and  that,  where 
a  special  agreement  shall  be  made  with  reference  to  any 
weight  established  by  local  custom,  the  ratio  or  proportion 
which  every  such  local  weight  shall  bear  to  the  standard 
weight  shall  be  expressed  in  the  agreement,  otherwise 
the  agreement  shall  be  void.  As  has  been  already  ob- 
served, the  statute  refers  to  the  pound  weight  only,  and 
declares  it  to  be  the  standard  weight ;  and  I  apprehend  the 
true  meaning  of  this  section  is,  that  if,  for  instance,  two 
persons  agreed  to  sell  and  buy  201b.  weight  of  any  article, 
the  law  would  conclusively  put  upon  the  contract  the 
construction  that  it  was  for  201b.  standard  weight,  and  no 
evidence  as  to  the  real  meaning  of  the  parties  that  some 
local  or  customary  pound  was  intended  would  be  admi^ 
sible.  And  again,  if,  for  instance,  there  had  existed  at 
Birmingham  a  local  pound,  of  either  more  or  less  weight 
than  the  standard  pound,  a  contract  for  the  sale  of  goods 
by  the  local  pound  would  have  been,  and  possibly  still  is, 
void,  unless  the  ratio  which  it  bears  to  the  standard 
pound  was  expressed  in  the  contract  itself  There  was 
nothing,  however,  in  this  statute  to  prohibit  a  sale  by  an 
expression  signifying  any  number  of  standard  pounds ;  a 
sale  of  100 lbs.  of  iron  would  be  a  lawful  sale  of  100  stand- 
ard pounds;  a  sale  of  1  cwt.  of  iron  would  be  a  lawful  sale 
of  112  standard  pounds;  and  a  sale  of  1  cwt.  long  weight 
would  be  a  lawful  sale  of  120  standard  pounds.     It  would 
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only  have  been  necessary  to  ascertain  the  true  meaning  of  1854 
the  expression  used  by  the  parties  to  the  contract^  and 
if  it  meant  a  certain  nimiber  of  pounds  standard  weight  it 
would  have  been  legal  It  is  to  be  ohierved  also,  that  the 
16th  section  of  this  statute  permitted  the  use  of  weights 
(meaning  thereby  the  weight  itself),  although  not  of  the 
same  weight  as  the  standard,  but  provided  that  the  ratio 
which  they  bore  to  the  standard  should  be  painted  or  mark- 
ed upon  them,  and  this  for  the  purpose  (as  the  statute 
exfresaes)  that  such  ratio  should  become  a  matter  of  com- 
nKXi  notoriety. 

This  statute  was  made  in  1824,  and  eleven  years  afler^ 
wards  (1835)  the  statute  5  &  6  Will  4,  c  63,  was  passed 
Hub  statute  seems  to  me  to  extend  further  the  principle  of 
the  former  one.  The  Legislature  seems  to  have  consider- 
ed that  ihe  enactments  by  which  it  was  provided,  that 
m  contracts  of  sale  by  local  weight  the  ratio  between 
it  and  the  standard  weight  should  be  expressed  in  the 
ooDtract  itself  and  that  all  weights  not  of  the  standard 
should  have  painted  or  marked  upon  them  the  same  ratio, 
after  being  in  force  and  operation  for  eleven  years,  would 
have  rendered  familiar  to  the  public  what  the  imperial 
standard  poimd  was ;  and  accordingly,  by  the  3rd  section, 
the  use  of  all  weights  diflferent  from  the  imperial  standard 
(which  had  been  perfiiitted  by  the  6th  section  of  the  former 
statute)  was  from  thenceforth  prohibited.  The  result  of 
this  enactment  seems  to  me  to  be,  that  all  weights  whatever 
which  are  diflferent  from  the  imperial  standard  are  now 
illegal,  and  that  the  only  weights  which  the  law  permits  to 
be  used  for  actual  weighing  is  the  imperial  standard  poimd, 
or  some  multiple  of  it,  or  fraction  of  it 

This  seems  to  me  tolerably  clear,  but  the  diflBculty  in 
the  present  case  is  as  to  the  construction  of  the  1 1th  sec- 
tion of  the  last  statute  This  section,  after  reciting  "  that 
by  local  custom  in  markets,  towns  and  other  places  through- 
out the  United   Kingdom  the  denomination  of  the  stone 

VOL  X.  K  EXCH. 
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1864.  weight  varies,  enacts  that  thenoeforih  the  weight  denomi* 
nated  a  stone  shall  in  all  cases  consist  of  foiuteen  standard 
pounds  avoirdupois,  and  that  the  weight  denominated  an 
hundred  weight  shall  consist  of  eight  such  stones,  and  that 
the  weight  denominated  a  ton  shall  consist  of  twenty  such 
himdred-weight  Provided  that  nothing  should  prevent  any 
bargain,  sale,  or  contract  being  made  by  any  multiple  or  by 
some  aUquot  part,  such  as  the  half,  the  fourth,  the  eighth,  or 
the  onensdxteenth  of  the  pound  weight." 

Upon  the  best  consideration  I  have  been  able  to  bestow 
upon  the  subject,  I  have  arrived  at  the  conclusion  that  the 
true  object  and  meaning  of  this  section  was  to  ext^id  the 
provision  contained  in  the  15th  section  of  the  former  statuta 
By  this  section  a  statutory  nieaning  is  given  to  the  word  or 
denomination  poxmd  (lb.) ;  and  no  evidence  is  admissible  to 
shew  that  the  parties  using  it  really  meant  and  intended 
a  weight  different  from  the  standard.  By  the  11th  section 
of  the  latter  statute,  a  statutory  meaning  seems  to  me  to  be 
given  to  the  three  words  or  denominations,  stone,  owL,  and 
ion;  and  i^  for  instance,  there  existed  in  any  particular 
part  of  the  cpimtry  a  stone  called  "  the  long  stone,"'  being 
of  161ba,  and  a  contract  was  then  made  for  the  sale  of  a 
stone  of  any  article  by  the  long  stone,  the  operation  of  the 
1 1th  section  would  be  to  affix  an  absolute  statutory  mean- 
ing to  the  word  **  stone;"  that  the  word  "long  "  would  be 
considered  as  of  no  avail,  and  that  all  evidence  that  the 
parties  really  meant  161bs.  (pounds)  would  be  inadmissible, 
and  the  contract  would  in  legal  construction  be  deemed  to 
be  for  141b&  standard  weight  If  I  am  correct  in  this  view 
as  regards  the  word  ''  stone,"  the  same  construction  would 
of  coiu^  ^pply  ^  ^^^  words  or  denominations  "  long  hun* 
dred,"  or  "  ton  long  weight ; "  and,  as  j^plicable  to  the  pre- 
sent case,  the  result  would  be,  that  the  sale  was  a  lawful 
sale,  but  that  the  contract  would  be  frdfilled  by  the  deliveiy 
of  100  tons  of  iron  of  224'01b&  avoirdupois  each  ton. 

In  the  course  of  the  argument  I  was  inclined  to  think, 
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that  the  Slet  section  rendered  the  contract  illegal.    tJpon        i654. 
ooDaderation^  however,  I  am  satisfied  that  it  has  reference 
to  Use  and  dishonest  weights  only,  and  has  no  bearing  upon 
the  present  qnestion. 

I  think  that  what  the  law  prohibits  is,  the  tise  of  any 
pound  other  than  the  standard  pound,  and  that  all  contracts 
for  sale  by  weight  must  be  by  this  standard  pound;  and 
farther,  that^  if  parties  in  contract  use  the  words  or  deno* 
minations  **  stone,"  "  hundred  weight^''  or  "  ton,"  they  shall 
beooDcltnively  taken  to  mean  the  weights  mentioned  in  the 
nth  section;  but  if  tiiey  use  any  other  word  or  denominar 
tkn  of  weighty  whidi,  according  to  the  ordinary  rules  of 
law  a]q>licahle  to  the  use  of  words,  means  a  multiple  of  the 
standard  pound,  it  is  my  opinion  that  it  is  lawful  for  them 
80  to  do,  and  that  a  contrrct  using  such  word  is  legal  This 
is  in  exact  confcnmity  with  the  judgment  of  the  Court  of 
Queen's  Bench,  deUvered  the  other  day  in  the  case  of  Hijughes 
T.  Hum/phr^s  (a),  where  the  word  '  hobbet '  was  used  in  a 
contract  for  the  sale  of  wheat 

This  construction  of  the  statute  would  probably  shew, 
that  the  plaintiffs  would  have  been  compelled  to  amend 
their  declaration  at  the  trial,  if  the  objection  had  been  taken 
that  the  contract  alleged  in  it  had  not  been  proved.  This 
objection,  however,  was  not  taken,  and  justice  will  be  done, 
if  the  damages  are  confined  to  the  deficient  delivery,  calcu- 
lating \he  ton  as  meaning  2240  pounds,  and  not  24O0  pounds. 

•KiTT,  R  (After  stating  the  pleadings,  his  Lordship  pro- 
ceeded:)— The  question  now  arises,  whether  that  plea  is 
good  By  the  5  Geo.  4,  a  74,  s  4,  a  standard  was  adopted 
for  a  troy  pound,  it  was  a  brass  weight  in  the  custody  of 
the  clerk  of  the  House  of  Commons,  and  that  was  to  be  the 
standard;  and  it  has  been  the  policy  of  all  these  Acts, 
which  regulate  weights  and  measures,  to  lay  down,  or  at 
Itast  to  institute,  if  I  may  say  so,  a  standard,  or  what  they 

(rt)  3  E.  &  B.  954. 
K  2 
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1854.  ^      call  the  unit,  which  is  to  be  divisible  or  capable  of  being 
multiplied,  so  as  to  form  a  legal  weight  by  which  parties 
may  deal     Now  the  troy  pound  is  therefore  made  a  stand- 
ard; the  brass  weight  is  made  the  standard  of  the  troy 
pound  by  the  5  Geo.  4,  and  the  twelfth  part  of  that  stand- 
ard is  enacted  to  be  an  oimce,  and  the  twentieth  part  of 
that  to  be  a  pennyweight,  and  the  twenty-fourth  part  of 
that  pennyweight  a  grain.    To  shew  what  the  object  of  the 
Legislature  has  been  throughout  all  these  enactments  relat- 
ing  to  weighta  and  measures,  it  may  be  as  weU,  before  one 
leaves  the  troy  pound,  of  which  the  standard  is  thus  given 
by  the  5  Geo.  4,  to  advert  to  the  16  &  17  Vict  a  29,  &  1, 
because  another  standard  is  there  given  for  the  articles  to 
be  d^alt  for  in  troy  weight;  for  it  was  found  ill  adapted,  no 
doubt,  to  foreign  commerce,  and  to  dealings  between  mer- 
chants in  diamonds  and  conmiodities  of  that  kind,  and  an 
mconvenient  mode  of  thus  dividing  the  parts  of  the  standard, 
that  is  to  say,  into  pennyweights  and  grains:  and  we  find 
by  the  16  &  17  Vict,  a  29,  a  1,  it  is  enacted,  that  "all  con- 
tracts and  bargains  made  or  to  be  made  for  sales  of  gold, 
silver,  platina,  diamonds  and  other  precious  stones,  made 
and  to  be  made  by  the  troy  ounce,  as  ascertained  and  fixed 
the  by  above-recited  Act  (5  Geo.  4,  c.  74),  and  by  any  weights 
being  multiples  or  decimal  parts  of  such  ounce,  shall  be 
deemed  and  reputed,  and  are  hereby  declared,  to  be  good 
and  valid  in  law."    The  troy  oimce  in  those  contracts,  which 
is  to  undergo  the  decimal  division  only,  is  made  the  stand- 
ard or  unit  for  this  particular  purpose,  which  was  no  doubt 
for  the  convenience  of  this  branch  of  commerce,  adding  an- 
other unit,  if  I  may  say  so,  to  the  unit  already  given  with 
regard  to  the  troy  weight    But  with  regard  to  the  avoirdu- 
pois weight  the  case  is  different ;  there  is  no  variation  what- 
ever from  the  standard  there,  and  that  standard  is  thus  laid 
down  and  given  by  the  5  Gteo.  4,  c.  74,  that  inasmuch  as 
the  troy  pound,  when  divided  into  grains,  amounts  to  5760 
grains,  the  avoirdupois  pound  should  bear  the  proportion  to 
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the  troypound  a87000to5760,  that  is  to  say,  it  is  very  near  the  1854. 
ratio  of  four  to  three ;  but  that  is  the  only  definition  we  have  of 
ike  pound  avoirdupois  weight  Thus  the  avoirdupois  weight 
is  obtained,  and  is  made  equal  to  7000  grains  troy,  which,  if  di- 
vided by  sixteen,  makes  the  ounce,  and  which,  if  divided  by 
sixteen,  produces  the  dram;  and  that  was  the  standard 
wfaidi  seems  to  have  been  continued  the  standard  ever 
sDce.  By  the  same  Act  of  Parliament^  the  5  Oeo.  4,  a  74, 
&  15,  it  was  enacted  as  follows: — [His  Lordship  read  the 
section,  and  proceeded:] — So  that  if  the  bargain  was  to  be 
made  on  the  footing  of  weights  according  to  a  local  custom, 
it  was  competent  to  the  parties  so  to  make  it;  but  it  was 
neoesaazy,  in  order  to  enforce  that  contract  and  make  it 
ralid,  to  etaAe  the  proportion  that  particular  weight  bore  to- 
wards the  standard  weight  Now,  the  concluding  part  of 
that  section  was  afterwards  dealt  with  by  the  4  &  5  Will  4, 
c:  49,  which  was  passed  for  the  purpose  of  amending  the 
statute  to  which  I  have  before  adverted,  and  of  furthering 
the  object  which  it  had  in  view;  and  that  statute  com- 
mences  by  repealing  a  portion  of  the  section  which  empow- 
ered  parties  to  deal  having  reference  to  the  local  customary 
weights.  It  repeals  that  portion  of  the  statute  altogether; 
but  the  4  &  5  Will  4,  c.  49  itself  was  afterwards  repealed 
by  the  5  &  6  WilL  4,  c.  63,  which  introduces  the  present 
question.  It  begins  by  repealing  the  4  &  5  WilL  4,  a  49 ; 
but^  inasmuch  as  it  did  not  mean  to  get  rid  of  that  repeal- 
ing part  of  the  commencement  of  the  4  &  5  Will.  4,  c.  49, 
it  excepts  that  portion  of  the  statute  of  the  4  &  5  Will.  4, 
a  49,  which  so  repealed  that  part  of  the  former  section. 
That  statute,  after  reciting  (and  it  is  most  important  to  see 
what  the  object  of  the  Legislature  has  been  in  all  those 
enactments,)  that  it  being  expedient  that  the  use  of  all 
weights  not  in  conformity  with  the  weights  established  by 
the  5  Geo.  4,  a  74,  that  is  to  say,  of  the  weights  of  a  pound, 
after  stating  "  it  is  expedient  that  the  use  of  all  weights  not 
in  conformity  with  the  weights  established  by  the  5  Geo.  4, 
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1854.  should  be  prohibited/"  it  repeals  also  so  much  of  those  two 
laflt-mentioned  Acts,  that  is  to  say,  the  5  Qea  4,  a  74  and 
the  6  Qeo.  4,  c.  12,  as  required  that  all  weights  should  be 
models  or  copies  in  the  shape  of  a  standard  deposited  in 
the  Exchequer,  and  so  much  as  allowed  the  use  of  weights 
not  in  conformity  with  the  imperial  standard  weights  esta- 
blished by  this  Act,  or  as  allowed  goods  to  be  bought  or  sold 
by  any  weight  by  local  custom  or  founded  on  special  agree- 
ment; therefore,  that  statute,  in  its  commencement,  repeals 
that  enactment  of  the  4  &  5  Will  4,  a  49,  and  repeals  that 
portion  of  the  section  in  effect,  by  preventing  being  repealed 
that  portion  of  the  last  Act^  or  rather  by  re-enacting  tiie  ori- 
ginal Act^  for  the  purpose  of  prevaiting  the  operation  of  the 
general  repeal  by  the  last  Then  comes  the  11th  section  of 
the  5  &  6  Will  4,  a  63,  by  which  it  is  enacted,  "That^  horn 
and  after  the  passing  of  this  Act  the  weight  denominated  a 
stone  shall  in  all  cases  consist  of  fourteen  standard  pounds 
avoirdupois;  and  that  the  weight  denominated  an  hundred- 
weight shall  consist  of  eight  such  stones;  and  that  the 
weight  denominated  a  ton  shall  consist  of  twenty  such 
hundred-weighta''  Now,  undoubtedly,  that  lays  clearly 
down  what  the  standard  weights  are  to  be,  viz. — 141b&  to 
the  stone,  eight  of  those  stone  to  the  cwt,  and  twenty  of 
those  cwt  to  the  ton.  But  the  proviso  keeps  in  view  the 
standard  or  imit;  for  it  seems  that^  if  you  refer  your  com- 
putation of  poundage  to  the  unit  in  any  of  your  bargains, 
it  will  be  quite  sufficient:  "Provided  always,  that  nothing 
herein  contained  shall  prevent  any  bargain,  sale^  or  contract 
being  made  by  any  multiple  or  by  some  aliquot  part»  such 
as  the  half,  the  quarter,  the  eighth,  or  the  sixteenth  part  of 
the  poimd  weight;"  that  is  the  unit  or  the  standard,  and 
that  has  been  the  standard  throughout  And  then,  by  that 
portion  of  the  21st  section  which  applies  to  this  case,  it  is 
enacted,  ''  that  every  person  who  shall  use  any  weight  or 
measiure  other  than  those  authorised  by  this  Act,  or  some  ali- 
quot part  thereof  as  hereinbefore  described,  or  which  has  not 
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been  ao  stamped  as  aforesaid,  except  as  hereinafter  excepted,        18M. 
or  wbidi  ehall  be  found  light  or  otherwise  unjust,  shall  on 
ooavicdiHi  forfeit  a  sum  not  exceeding  5L ;  and  any  contract^ 
bargain,  or  sale  made  by  any  such  weights'^ — ^now  these  are 
the  important  words^ — ^"made  by  any  such  weights  or  mea- 
sores  shall  be  wholly  null  and  void''    If  this  contract  had 
been  made  by  an  iUegal  weight,  by  a  weight  which  was  not 
lor  a  certain  number  of  pounds,  there  might  be  some  rea- 
BOQ  in  the  objection;  but  it  is  not  so,  for  this  contract  is 
made,  not  by  any  weight  here  prohibited,  but  by  a  weight 
which  is  the  multiple  of  a  pound     It  is  12,000  scores  of 
pcmnds;  and^  you  put  it  in  that  form,  would  that  be  ille- 
gal?  It  18  a  certain  number  of  pounds;  a  score  is  well-known 
to  be  201ba ;  and  what  would  12,000  scores  be?    Then  how 
does  it  come  to  be  more  wrong,  that  the  parties  should  treat 
ibr  six  times  the  score.    Tou  say  you  take  six  scores  for  every 
(me  of  your  cwta,  and  say  it  shall  be  so  many  ton  of  1201ba 
for  each  cwt     Is  this  unknown?    Can  any  one  be  deceived 
by  thisf    The  object  of  the  Act  of  Parliament  is  to  prevent 
any  one  being  deceived  by  short  weighta     It  is  plainly  de- 
nominating what  is  meant  to  be  bought  and  sold     It  is 
here  called  the  long  hundred  weight,  which  is  as  perfectly 
well-known  as  that  the  figures  20  represent  a  score ;  and  it 
seems  to  me,  therefore,  that,  that  being  a  plain  multiple  of 
a  poimd,  it  falls  within  the  proviso  of  the  11th  section.     It 
therefore  seems  to  me,  upon  the  whole,  that  the  contract 
does  not  involve,  in  its  execution,  the  use  of  any  prohibited 
weight;  but  that  the  contract  for  the  sale  of  these  goods  is 
for  a  sale  by  a  weight  of  a  known  denomination,  which  is 
an  ascertained  and  known  multiple  of  a  pound     Therefore, 
for  these  two  reasons,  it  seems  to  me  the  sale  was  legal,  and 
that  this  plea  is  bad,  and  that  judgment  ought  to  be  entered 
for  the  plaintiff  upon  it 

Pabkx,  K — This  case  has  been  fully  argued  before  us 
during  Hilary  and  Easter  Terms  last,  and  has  been  the  sub- 
ject of  much  consideration  by  all  of  us. 
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1854.  The  pleadings  are  as  follows :  (His  Lordship  stated  them 

and  proceeded:) — It  is  clear  that  the  plea  was  proved,  for 
there  is  no  question  that  the  sale  was  by  long  weighty  and 
that  the  meaning  of  the  term  long  weight  is  24!001ba 
avoirdupois  to  the  ton,  therefore  there  can  be  no  new  trial 
It  was  indeed  contended,  on  the  second  argument,  by  Mr. 
Qray,  that  the  plea  meant  that  the  contract  was  for  100 
tons  long  weight,  expressed  to  be  240,000  Iba,  which  would 
be  the  same  as  if  it  had  been  for  240,000  Iba,  and  it  then 
would  be  good.  But  if  that  be  the  meaning  of  the  plea^ 
then  it  was  not  proved,  and  there  should  be  a  new  trial 
But  I  think  the  meaning  of  the  plea  is,  that  the  sale  was  by 
long  weight,  and  that  long  weight  meant  2400  lb&  to  the  ton, 
and  that  it  was  not  expressed  to  be  240,000  lbs.  in  the  con- 
tract itself  The  only  question  then  is,  whether  that  plea» 
understood  in  that  sense,  is  good  after  verdict 

This  depends  upon  the  construction  of  the  5  &  6  WilL  4, 
c.  63,  taken  in  conjunction  with  the  prior  statutes  relating 
to  weights  and  measurea  Does  that  Act  make  the  con- 
tract void? 

I  have  felt  great  difficulty  in  coming  to  a  conclusion  as  to 
the  meaning  of  the  Legislature;  but,  after  much  considera- 
tion, I  think  that  their  intention  must  be  taken  to  have 
been  to  prohibit  the  sale  by  weights  other  than  the  standard 
weights  denoted  in  the  statute,  and  long  weight  is  not  such 
a  standard  weight;  and  consequently,  that  a  contract  to  sell 
by  that  weight  is  void;  for  every  contract  prohibited  and 
made  imlawful  by  a  statute  is  therefore  void  (a).  The 
plea  is  therefore,  I  think,  good. 

The  Act  is  one  of  a  series,  beginning  with  the  5  Qea  4, 
c.  74,  which  repealed  a  great  number  of  statutes,  and  was 
for  ascertaining  and  establishing,  as  the  title  declares,  uni- 
formity of  weights  and  measures;  and  the  Act  recites,  that 
it  is  necessary,  for  the  security  of  commerce  and  for  the 
good  of  the  commimity,  that  weights  and  measures  should 

(a)  Lord  HoU,  Garth.  252,  dt 
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be  just  and  uiii/i>rm,  and  that  the  true  measure  of  the  pre-        1854. 
s^t  ^andards  is  not  verily  known,  which  is  the  cause  of 
great  confusion  and  of  manifest  frauds. 

Nothing  can  be  clearer,  therefore,  than  the  intention  of 
the  L^pslature  to  have  one  uniform  standard;  and  the  use 
of  terms  in  contracts  to  describe  both  weights  and  measures 
othar  than  those  established  by  law,  whereby  confusion  may 
arise  and  frauds  may  be  conmiitted  on  strangers  imao- 
quainted  with  local  usages,  is  within  the  same  mischief; 
ud  whether  it  is  actually  prohibited  by  any  of  the  statutes 
on  this  subject  is  the  question. 

Hus  Act  provides  for  what  shall  be  the  standard  measure 
of  weighty  frx>m  which  all  others  are  to  be  ascertained  and 
computed,  namely,  the  standard  pound;  and,  by  sect  9,  all 
OGiitzacts  for  goods  to  be  sold  by  weight  (except  coals,  &c) 
dnll  be  according  to  that  standard  of  weight,  or  parts  or 
multiples  ^ereot 

Then  the  15th  section  of  the  same  statute  provides,  that 
all  oontzacts,  bargains,  and  sales  for  goods  by  weight  or 
measure,  where  no  special  agreement  shall  be  made  to  the 
contrary,  shall  be  deemed  to  be  made  and  had  according  to 
the  standard  weights  and  measures  ascertained  by  that  Act; 
and  in  all  cases  where  any  special  agreement  shall  be  made 
with  reference  to  any  weight  or  measure  established  by 
local  custom,  the  weight  or  proportion  which  every  such 
local  weight  or  measure  shall  bear  to  any  of  the  said  stan- 
dard weights  or  measures,  shall  be  expressed,  declared,  and 
specified  in  such  agreement,  or  otherwise  suck  agreement 
shall  be  null  cmd  void. 

The  16th  section  provides,  that  weights  and  measures  not 
in  conformity  with  the  said  standard  weights  and  measures, 
bat  established  by  local  custom   or  founded    on   special 
agreement,   may  be  used,  provided  that  the  ratio  which 
they  bear  to  the  standard  weights  and  measures  shall  be 
marked  thereon.     This  section  applies  to  the  actual  use 
of  specified  weights  and  measures  in  weighing  and  mea- 
suring. 
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1854.  Upon  this  statute  it  is  dear  that  any  agreement  to  sell 

by  a  customary  poimd,  or  any  multiple  of  a  customary 
pound  weight,  is  absolutely  void,  unless  the  ratio  it  bears 
to  the  standard  pound  is  expressed  in  the  contract 

But  the  statute  does  not  in  exprees  terms  apply  to  the 
sale  by  a  customary  ^cme,  quarter,  hurid/red^weigJU,  or  ton, 
although  such  sales  are  clearly  within  the  same  mischie£ 

I  wUl  next  consider  what  the  effect  of  the  subsequent 
statute,  5  &  6  Will  4,  a  63,  is. 

The  Act  begins  by  repealing  the  stat  4  &  5  WilL  4,  a  49. 

By  the  11th  section,  which  recites  that^  by  local  customs 
in  markets,  towns,  and  other  places,  the  denomination  of  the 
etoTie  weight  varies,  it  is  enacted,  that^  from  and  after  the 
passing  of  this  Act^  the  weight  denominated  a  stone^  shall, 
in  (M  cases,  consist  of  141b8.  avoirdupois;  and  that  the 
weight  denominated  a  hundred-weight  shall  consist  of  eight 
such  stones;  and  that  the  weight  denominated  a  ton  shall 
consist  of  twenty  such  hundred-weighta  Provided  always, 
that  nothing  herein  contained  shaU  prevent  any  baigain, 
sale,  or  contract  being  made  by  any  multiple,  or  by  some 
aliquot  part,  such  as  the  half,  the  quarter,  the  eighth  or  the 
sixteenth  part  of  the  pound  weight 

Now,  this  section  comes  in  place  of  the  12th  section  of  the 
repealed  statute  4  &  5  WilL  4,  c.  49,  which  is  as  follows  :-^ 
"  And  whereas,  by  local  customs  in  the  markets,  towns»  ax¥l 
other  places  throughout  the  United  Kingdom,  the  denomi- 
nation of  the  stone  weight  varies,  being  in  the  country  ge- 
nerally deemed  to  contain  14  lbs.  avoirdupois,  and  in  Lon- 
don commonly  eight  of  such  pounds^  or  otherwise^  as  may 
be:  Be  it  therefore  enacted,  that^  from  and  after  the  Ist  of 
January,  1835,  the  weight  denominated  a  stone  shall,  in  all 
cases,  consist  of  fourteen  standard  pounds  avoirdupois;  and 
that  the  weight  denominated  an  hundredrweight  shall  oonaist 
of  eight  such  stones;  and  that  the  weight  denominated  a  ton 
shall  consist  of  twenty  suchhundred-weights ;  and  all  contracts 
made  by  cmy  oiker  sUme^  hunch^edrweight,  or  tori,  bom  and 
after  the  1st  day  of  January,  1835,  shall  be  nuU  amd  void!' 
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It  will  be  seen  that  this  section  expressly  avoids  all  oon-  1854. 
tnctfi  by  any  other  than  the  statutoiy  stone,  cwt,  or  ton; 
whereas  the  corresponding  section  in  the  5  &  6  WilL  4,  does 
not  pcQfvide,  in  eospress  terms,  that  the  contract  should  be 
void.  Hub  a£Gorda^  undoubtedly,  a  strong  argument  that 
the  Legislature  in  the  latter  Act  did  not  intend  this  oonse- 
qiunce  to  follow. 

But  then  oomes  the  question  whether,  notwithstanding 
the  want  of  the  express  enactment  in  this  particular  clause, 
the  intention  of  the  Legislature  can  be  sufficiently  collected 
from  the  di£Eerent  provisions  of  the  Act^  coupled  with  some 
of  the  proTiskms  of  the  old  Act^  to  prohibit  such  contracts; 
and  if  they  do  prohibit  them,  no  Court  of  law  can  enforce 
them.  I  have  come  to  the  conclusion  that  this  is  to  be  col- 
leeted  from  different  parts  of  the  two  Acta 

In  the  first  place,  the  11th  section,  above  recited,  goiQg 
beyond  the  recital,  whidi  states  the  discrepancy  of  the  stone 
ooly  (and  enactments  go  very  often  beyond  the  redtal)  pro- 
Tides  that  the  cwt  shall,  m  aU  cases,  that  is,  in  all  cases  of 
ooDtacts,  consist  of  eight  stones  of  141b&,  and  a  ton  of 
twenty  such  cwta ;  and  it  follows,  that,  in  every  case,  it  shall 
not  consist  of  any  other  number  of  pounds  than  112  lbs  to 
the  cwt,  and  twenty  times  that  amount  to  the  ton;  and,  in 
effect,  it  prohibits  contracts  for  any  other  description  of  cwt 
or  tan. 

The  proviso  shews  clearly  that  the  section  relates  to  all 
har^ins,  sales,  and  contra^,  and  excepts  out  of  them,  pro 
nu^ore  cautel&,  contracts  by  the  multiple  or  aliquot  parts  of 
the  pound  standard ;  and,  if  such  contracts  are  prohibited,  it 
is  dear  that  they  cannot  be  enforced  in  a  Court  of  law, 
thoa^  they  are  not  expressly  declared  to  be  null  and  void. 

And  this  provision  as  to  weight  agrees  with  the  principle 
of  the  6th  section,  whereby  all  local  and  customary  meo^ 
tures  are  abolished,  and  parties  are  liable  to  a  penalty  for 
»dUng  by  them. 

This  shews  that  contracts  to  sell  by  other  than  the  statu- 
tory measures  are  incapable  of  being  enforced ;  for  it  is  so, 
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1854.  generally  speaking,  if  subject  to  a  penalty.  Courts  of  law 
cannot  enforce  a  contract  which  is  meant  to  be  prohibited 
by  a  penalty. 

If  this  is  intended,  as  I  think  it  clearly  is  with  respect 
to  medsurea,  can  any  reason  be  assigned  for  not  prohibit- 
ing sales  by  customary  weights  t 

And  this  agrees  with  the  unrepealed  part  of  the  5  Geo.  4, 
a  74;  for  it  will  be  found  upon  a  careful  comparison  of  the 
two  Acts,  5  Geo.  4  and  5  &  6  WilL  4,  that  sect  15  of  the 
former  Act  is  unrepealed. 

It  is  clearly  the  16th  section  which  is  repealed  by  the 

5  &  6  Will  4,  and  not  the  15th;  and  the  unrepealed  15th 
section  clearly  renders  void  the  sale  by  special  agreem^it 
by  weights  established  by  local  custom,  unless  the  agree- 
ment specifies  the  proportion  that  the  local  customary 
weight  bears  to  the  standard  weight 

It  is  said  that  this  statute,  5  Geo.  4,  only  provides  for  the 
standard  pound  and  its  multiple,  not  for  the  quarter,  cwt, 
or  ton. 

Admitting  that  it  does  so,  it  still  forms  a  strong  ground 
for  giving  a  similar  construction  to  the  11th  section  of  5  & 

6  WilL  4;  for,  if  a  sale  by  every  customary  pound  is  prohi- 
bited and  rendered  void,  what  reason  can  be  given  for  not 
prohibiting  the  sale  by  the  cwt  or  ton? 

The  21st  section  enacts  that  "  every  person  who  shall  use 
any  weight  or  measure  other  than  those  authorised  by  this 
Act,  or  some  (diqtLot  part  thereof,  as  hereinbefore  described, 
or  which  has  not  been  so  stamped  as  aforesaid,  except  as 
hereinafter  excepted,  or  which  shall  be  found  light  or  other- 
wise unjust,  shall,  on  conviction,  forfeit  a  sum  not  exceed- 
ing 51. ;  and  any  contract^  bargain,  or  sale  made  by  any 
stick  weights  or  measures  shall  be  wholly  null  and  void; 
and  every  such  light  or  imjust  weight  and  measure  so  used 
shall,  on  being  discovered  by  any  inspector  so  appointed  as 
aforesaid,  be  seized,  and  on  conviction  of  the  person  using 
or  possessing  the  same  shall  be  forfeited" 

The  immediate  object  of  this  2l8t  section  probably  was 
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to  prohibit  the  use  of  and  contracts  for  a  sale  by  certain  1854. 
gpecific  wtigJUs  which  are  not  according  to  the  Act,  or  are 
not  properly  stamped ;  and  if  the  case  depended  upon  that 
section  alone,  and  there  were  no  other  provisions  on  the 
sobject  of  contracts,  I  think  sales  by  customary  weights 
voold  not  be  prohibited.  But  the  provision  makes  the 
whole  system  complete. 

To  secure  against  confusion  and  firaud,  the  use  in  weigh- 
ing and  measuring  of  all  imauthorised  weights  and  mea- 
nres  to  weigh  and  measure  by  is  prohibited.  All  contracts 
by  such  specific  weights  and  measures,  as  for  instance  where 
ftTcndor  had  such  unauthorised  weights  and  measures  in 
his  possession,  and  contracted  to  sell  by  them,  and  lastly  all 
enitnuits  by  the  pound,  stone,  cwt,  ton,  Sec,  and  by  the  foot 
or  yard,  or  gallon,  customary  or  local  measure,  are  prohi- 
lated. 

I  think,  therefore,  that  it  appears  sufficiently  clear  that  this 
particular  contract  is  forbidden,  and  consequently  is  void. 

It  occurred  to  me  in  the  course  of  the  argument^  that  the 
11th  section  of  the  5  &  6  Will  4  might  be  explained  to 
mean  that,  if  there  was  a  contract  to  sell  by  the  stone,  or 
cwt,  or  ton,  without  any  mention  of  customary  weight,  it 
should  be  held  to  mean  that  the  weight  should  be  141ba, 
llflba,  and  2240 Iba  respectively.  That  is  clear.  And 
that,  if  the  parties  stipulated  for  a  customary  stone,  or  a 
cvstoTnary  hundred-weight  or  ton,  the  contract  should  be  in- 
terpreted, against  the  meaning  of  the  parties,  to  be  for  the 
statutory  weight  only. 

I  think  this  would  be  an  unreasonable  construction.  If 
the  contract  prohibited  is  illegal,  both  parties  are  in  equal 
twilt,  and  are  equally  pimished ;  if  it  be  held  void,  as  it 
must  be,  neither  the  vendor  can  oblige  the  vendee  to 
take,  nor  the  vendee  oblige  the  vendor  to  deliver;  and  if 
the  vendor  chooses  to  deliver  (being  presumed  to  be  con- 
vmant  with  the  law),  he  suffers  by  his  own  fault  But  if  the 
contract  be  held  valid  in  a  diflferent  sense  from  that  of  the 
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1854  (xmtractora,  the  pmiishment  is  uneqtiaL  If  the  contract  be 
for  customary  stones  (81b&  each),  the  purdbaser  gains  61b& 
on  each  stone,  and  so  pimishes  the  vendor  by  obliging  him 
todeliyersomuch.  On  the  otherhand,  if  the  contract  be  for 
a  Um  long  weight,  the  vendor  gains,  and  so  pmiishes  the  pur- 
chaser: for,  having  agreed  to  sell  24001b&,  he  is  entitled  to 
the  price  if  he  delivers  only  224f01b& 

I  think  the  Legislatare  never  conld  have  intended  what 
appears  so  very  muneasonabla  Of  cotirse,  ihey  might  have 
enacted  that  such  should  be  the  consequence  in  ezpresB 
terms,  but  they  certainly  have  not  done  sa 

One  more  observation  lemainsL  The  proviso  in  this 
11th  section,  Ihat  contracts  may  be  made  by  a  multijde  or 
aliquot  part  of  a  pound,  cannot^  in  my  opinion,  be  applied 
to  such  a  case  as  this,  on  the  ground  that  long  weight  be- 
ing known  to  be  24O01ba  weight  to  the  ton,  the  parties 
may  be  taken  to  have  contracted  for  a  multiple  of  1201b6., 
as  they  contracted  for  tona 

To  bring  this  case  within  the  proviso,  they  should  have 
contracted  for  so  many  parts  of  pounds,  or  statutory  multi- 
ples of  pounds,  as  stones,  cwt&,  tona 

To  allow  the  customary  weight  to  be  translated  into 
pounds  is  to  defeat  the  object  of  the  L^islature;  which  ap- 
pears by  the  recital  of  the  5  Geo.  4,  and  in  the  recital  to 
that  section  also,  to  be  to  prevent  disputes  about  customary 
weights,  which  vary  in  different  placea  It  is  true,  the  sec- 
tion recites  a  variation  by  local  custom  as  to  the  sUme  only, 
but  the  section  provides  also  for  cwt&  and  tons,  wbkh  are 
in  the  same  mischief  A  contract  with  a  stranger  in  the 
market,  or  with  a  person  in  a  distant  part  of  the  kingdom, 
would  be  likely  to  generate  a  dispute,  as  the  contract  be 
according  to  the  custom  or  not,  and  as  to  the  quantity  of 
the  customary  weight  I  have  come  to  the  conduaon,  for 
the  reasons  I  have  stated,  that  the  contract  was  void,  and 
that  the  plea  is  good,  and  consequently  that  the  plaintiff  is 
not  entitled  to  judgment     But  I  will  add  that,  since  I  pre- 


Pollock,  C.  B. — I  agree  with  my  Brothers  PlaM  and 
Martin  that  our  judgment  ought  to  be  for  the  plaintiff,  not- 
withstanding the  verdict  on  this  plea;  and  I  agree  with 
them,  not  in  the  qualified  way  in  which  my  Brother  Parke 
las  agreed  with  them,  but  entirely  and  absolutely.  Had  I 
to  decide  the  matter  myself  I  should,  upon  the  statutes 
viiidi  relate  to  the  subject,  have  come  to  the  same  conclu- 
BOD,  quite  apart  from  the  holding  of  the  Court  of  Queen's 
Bench  in  a  recent  case,  which,  however,  ought  by  no  means 
to  be  overlooked,  if  there  were  presented  a  serious  difficulty 
in  the  case.  I  am  of  opinion  that  the  question,  whether  a 
sale  by  the  long  hundred  is  lawful,  ought  to  be  answered  in 
the  affirmative.  I  think  it  is  wholly  immaterial  whether 
the  sale  was  of  so  many  tons  of  the  long  hundred,  or  of  so 
many  long  hundreds  as  would  make  the  number  of  tona  In 
either  case  the  sale  is  by  the  long  hundred ;  and  I  am  of 
^►pinion  that,  by  the  11th  section  of  the  5  &  6  Will  4,  c.  63, 
&  sale  is  valid  which  is  made  by  the  long  hundred,  it  being 

(a)  His  Lordship  stated,  that  ^'hobbet,"  was  in  fact  weighed 

be  had  been  favoured  by  Mr.  before  delivery,  and  upon  such 

ESit  with  the  MS.  report  of  this  weighing  every    "  hobbet "   was 

XJndonbtedJy,  however,  the  made  to  consist  of  exactly  1 68  lbs., 


<ieciiioQ  did  not  proceed  on  this  (which  was  the  well-known  capa- 

groand,  but  on  the  ground  that,  city  of  a  *'  hobbet "),  it  was  in 

M  it  appeared  npon  the  evidence  fact  a  sale,  not  by  measure,  but  by 

^▼en   at   the    trial,    the    com,  the  multiple  of  a  pound  weight, 

tkoa^    contracted    for   by  the  and  so  not  avoided  by  the  statutes. 
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pared  my  judgment  on  this  case,  I  have  heard  that  the  13M. 
Goori  of  Queen's  Bench,  a  few  days  ago,  decided  a  similar 
cue  odl  the  question  of  a  sale  of  wheat  by  the  '  hobbet,'  on 
the  ground  that  the  statates  did  not  apply  to  sales  by 
TOgfat  (a).  I  think  we  should  hold  such  decision  to  be  bind* 
ing,  thooglh  X  cannot  hear  that  the  provisions  of  these  com* 
plicated  and  not  very  intelligible  statutes  were  fully  brought 
before  theoL  The  verdict^  therefore,  must  be  entered  for 
d^  defendant  on  the  plea^  and  the  judgment  non  obstante 
for  the  plaintiff 
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1854  a  multiple  of  the  poiind,  as  the  pound  is  in  reality  made  the 
standard.  K  it  be  not  valid  by  reason  of  the  application  of 
the  21st  section,  then  the  transaction  must  not  only  be  void, 
but  the  parties  dealing  with  or  using  this  weighty  as  it  seems 
to  me,  may  be  liable  to  a  penalty ;  and  whether  we  consider 
the  construction  of  the  Acts  without  reference  to  the  impo^ 
sition  of  a  penalty,  or  as  interfering  with  the  ordinaiy,  and 
what  may  even  be  called  the  natural  rights  of  persons  to 
make  their  contracts  in  their  own  way,  I  think,  before  we 
come  to  the  conclusion  that  a  contract  is  void,  and  that  the 
parties  have  possibly  incurred  a  penalty  by  so  contracting, 
we  ought  to  be  satisfied  that  such  is  the  clear  and  plain  mean- 
ing of  the  Legislature;  and  I  certainly  must  say  for  one,  I 
should  not  arrive  at  that  conclusion  by  a  comparison  of  va- 
rious sections  of  various  Acts  of  Parliament^  which,  at  the 
leasts  I  should  be  compelled  to  admit  to  be  very  difficult 
and  obscure.  1  do  not  think  that  parties  should  be  subject 
to  penalties,  or  that  their  contracts  should  be  held  null 
and  void,  merely  on  the  ground  that^  in  an  obscure  and  dif- 
ficult Act,  or  rather  in  three  or  foiur  Acts,  one  might  by  pos- 
sibility come  to  a  conclusion  that  probably  or  possibly  such 
was  the  meaning  of  the  Legislature.  The  4  &  5  Will.  4,  a 
49,  is  entirely  out  of  the  question,  except  as  throwing  some 
light  upon  the  matter  by  what  that  statute  contemplated, 
for  that  statute  is  now  entirely  repealed.  The  whole  ques- 
tion turns  upon  the  true  construction  of  the  5  Geo.  4,  a  74, 
and  the  5  &  6  Will  4,  a  63.  Now,  it  was  contended  at  the^ 
bar,  and  to  some  extent  my  Brother  Parke  has  adopted  the 
view,  that  the  9  th  section  of  the  6  Geo.  4,  c.  74,  may  be  un- 
repealed, which  provides,  that  all  contracts,  bargains,  sales, 
and  dealings  made  or  had  for  or  with  respect  to  any  coals 
or  any  other  goods  to  be  sold,  delivered,  done,  or  agreed 
for  by  weight  or  measure,  shall  and  may  be  made  and  had 
according  to  the  said  standard  of  weight,  and  so  on.  This  is, 
no  doubt,  a  positive  enactment  that  it  shall  be  so;  and  if  it 
were  not  altered  by  what  has  been  enacted  since,  no  doubt 
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it  wodd  r^nain  the  law,  and  it  would  be  necessary  that  1054. 
ererj  oantract  should  be  according  to  the  standard;  and 
there  is  no  doubt  that,  by  the  15th  section  of  the  same  sta- 
tute, which  also  is  unrepealed,  all  contracts  of  sale  shall 
Tdate  to  the  same  standard;  and  that,  ''where  any  special 
agreement  shall  be  made  with  reference  to  any  weight  or 
measure  established  by  local  custom,  the  ratio  or  proportion 
which  erery  such  local  weight  or  measure  shall  bear  to  any 
of  the  said  standard  weights  or  measures  shaU  be  expressed, 
dedsred,  and  specified  in  such  agreement,  or  otherwise 
such  agreement  shall  be  null  and  void.''  I  do  not  think 
thai  section  in  any  way  applies  to  the  present  subject 
I  think  that  the  long  hundred  is  not  a  local  weight  It  is 
aa  much  a  known  weight,  and  known  in  every  part  of  the 
kingdom  where  the  English  language  is  spoken,  as  the  hun- 
dred weight  of  1 1 21ba;  it  is  not  a  local  term  like  that  of  the 
hobbet,  or  like  the  other  expressions  for  weights  which  we 
meet  with  on  the  different  circuits.  Formerly,  we  used  to 
meet  with  weights  and  measures  not  familiar  to  eveiy  one. 
hot  the  "  long  hundred"  is  to  be  found  in  every  English  dic- 
tionary professing  to  treat  of  weights  and  measures,  and  in 
every  work  of  philosophy  that  deals  with  the  subject  I  am 
of  opinion,  therefore,  that  to  apply  to  a  weight  of  that  kind 
the  term  **  local  weight"  is  a  misapplication  of  language.  Tlie 
long  hundred  is  recognised  in  several  Acts  of  Parliament, 
which  expressly  provide,  with  respect  to  certain  public  bo- 
dies, that  all  their  contracts,  and  all  their  measurements  and 
other  dealings,  shall  not  be  taken  by  the  hundred-weight  of 
1121bsL,  but  by  the  long  hundred  It  appears  to  me  that 
makes  it  to  be  perfectly  clear,  that  the  long  himdred, 
though  not  a  standard  weight,  is  not  a  customary  or  local 
weight,  but  a  general  and  weU-known  weight  called  the 
long  hundred,  although  now,  by  Act  of  Parliament,  no  longer 
permitted  to  be  considered  as  one  of  the  standard  weights. 
And  therefore,  it  is  not  necessary  to  express  in  any  contract 
or  agreement  which  is  by  the  long  hundred,  that  such 

VOL  X.  L  EXCH. 
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1854.^  weight  is  an  hundred  weight  of  120  lbs.  Then,  how  does  the 
11th  section  apply  to  the  subject  thus  expressed?  It  b^ins 
by  reciting,  that  ''whereas,  by  local  customs  in  markets, 
towns,  and  other  places  throughout  the  United  Kingdom, 
the  denomination  of  the  stone  weight  varies;  be  it  ther&- 
fore  enacted,  that,  from  and  after  the  passing  of  this  Act,  the 
weight  denominated  a  stone  shall,  in  all  cases,  consist  of 
fourteen  standard  pounds  avoirdupois,  and  that  the  weight 
denominated  an  hundred-weight  shall  consist  of  eight  such 
stones,  and  that  the  weight  denominated  a  ton  shall  con- 
sist of  twenty  such  hundred-weight&"  It  then  contains 
a  proviso,  *'  that  nothing  herein  contained  shall  prevent  any 
bargain,  sale,  or  contract  being  made  by  any  multiple  or 
by  some  aliquot  part,  such  as  the  half,  the  quarter,  the 
eighth,  or  the  sixteenth  part  of  the  pound  weight"  I  ap- 
prehend that,  even  if  a  weight  were  a  customary  weight 
confined  locally  to  certain  parts  of  the  kingdom,  if  it  were 
well  known  what  multiple  of  a  pound  that  weight  indicat- 
ed, it  would  be  sufficient  for  the  purpose,  and  it  would  be 
perfectly  legal  to  make  a  bargain  by  that  weight;  as,  for 
instance,  in  the  case  lately  before  the  Court  of  Queen's 
Bench,  where  they  decided,  that  a  sale  by  the  hobbet,  be- 
ing well  known,  where  it  is  used,  to  be  in  weight  1681ba,  and 
so  being  a  multiple  of  the  standard  pound,  the  11th  section 
does  not  prevent  you  from  buying  and  selling  by  that  weight 
Under  these  circumstances,  it  clearly  appears  to  me  that  the 
21st  section  of  the  5  &  6  Will.  4,  a  63,  which  is  the  only 
prohibitory  clause,  does  not  apply  to  this  case;  and  that, 
under  the  11th  section,  it  was  competent  to  the  parties  to 
buy  and  sell  by  the  long  hundred,  being  a  multiple  of  the 
pound  weight  perfectly  well  known,  and  requiring  no  ex- 
planation. With  respect  to  the  stone  weight  of  8  lbs.,  and 
the  stone  of  14  lbs.,  they  are  known  and  distinguished  in 
books — the  14  lbs.  stone  as  hoi-se  weight,  and  the  81b& 
stone  is  known  by  some  other  denomination;  and  therefore, 
probably,  now  an  agreement  by  the  stone,  if  nothing  more 
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leie ay4  woidd  import  the  atone  of  ]41b&;  but  an  agree-  ^  lM4^ 
ment dttignating  the  stone  by  the  atone  of  Slbsi,  and  giv- 
ing that  a  naxne^  if  it  were  as  well  known  as  the  long  hun- 
dred, a  oontracft  of  that  scnrt^  being  by  a  multiple  of  the 
ituidard  pound  weighty  would»  I  think,  be  perfectly  valid 
I  th3«fi>re  fully  concor  with  my  Brothers  PlaU  and  Jf or- 
&i  that  our  judgment  must  be  finr  the  plaintLB^  upon 
the  groond  that  this  contract  being  by  the  long  hundred, 
twell-known  established  weighty  which,  though  not  now  a 
ftandaid  wright^  but  at  all  events  a  multiple  of  the  pound, 
it  was  competent  to  these  parties  to  make  their  bargain  as 
thef  have  here  dona  The  judgment,  therefore,  will  be 
Don  obstante  veiedicto  for  the  plaintiff  I  must  add,  that 
I  am  exceedingly  glad,  in  this  as  well  as  in  every  other  case 
wheie  we  difier  in  opinion,  that  the  matter  is  on  the  re- 
OQid,  so  that^  if  we  are  wrong;  our  judgment  may  be  set 
right  by  a  Court  of  error. 

Rule  absolute  accordingly. 


PoTTEB  and  Others  v.  The  Commissioners  of  june  15. 

Inland  Revenue. 

1  HIS  was  a  case  stated  by  the  Commissioners  of  Inland  The  assign- 
Revenue,  pursuant  to  the  13  &  14  Vict  c.  97,  s.  15,  to  enable  "^^heS^ 
the  Messra  Potter  to  appeal  to  this  Court  a^^ainst  the  de-  of  a  trade,  is  a 

^  ,     ,  ooDveyaQce  of 

tennination  of  the  Commissioners  as  to  the  stamp  duty  "propert/* 
chargeable  upon  a  certain  deed.  Su^  Art,  18 

This  deed  was  dated  the  26th  of  September,  1853,  and  ^\*J'^^^'^^^' 
WIS  made  between  Harold  Potter  of  the  first  part,  Charles  "  Convey- 
Potter,  E!dwin  Potter,  and  John  Gerald  Potter  of  the  se-  such,  is  liable 
coDd  part,  and  Charles  Potter  of  the  third  part     It  re-  ^ut^.^''""' 
at€d  a  deed  of  copartnership,  dated  18th  of  October,  1850, 
between  the  above-named  four  persons,  as  paper-makers  and 
psper-stainers,  for  five  years,  under  the  style  or  firm  of 

l2 
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1854.        «  c.,  H.,  &  R  Potter,"  with  a  provision,  amongst  others,  that 

PoiTEB       the  capital  should  consist  of  a  certain  sum,  to  be  made  up 

CoMiussioN-    ^^^  contributed  as  therein  mentioned.     That  Harold  Potter 

EBB  OF  Inland  ^gs  about  to  retire:  and  that  the  value  of  his  share  in  the 
Rbysnde.  ' 

capital,  stock,  property,  credits,  and  effects  of  the  said  copart- 
nership, (including  freeholds,  &a,)  had  been  estimated  at 
19,2022.  28.  Sid.     That  it  was  arranged  that  Charles  and 
Edwin  should  pay  to  Harold  that  sum  by  the  instalments 
thereinafter  covenanted  to  be  paid,  and  should  be  entitled 
to  Harold's  share,  thus — ^Charles  to  have  two-thirds,  and 
Edwin  one-third.     That  Charles  should  pay  to   Harold 
20,0002.  for  the  purchase  of  the  entirety  of  the  said  Harold's 
part,  share,  and  interest  of  and  in  the  goodwill  of  the  said 
business,  and  by  the  instalments  thereinafter  mentioned ; 
and  it  contained  certain  provisions  for  a  fresh  partnership 
between  the  remaining  parties  by  deed  already  prepared. 
That  the  share  of  Harold  was  intended  to  be  conveyed  by 
three  separate  deeds,  on  two  of  which  ad  valorem  duty  had 
been  already  paid  on  simis  amounting  in  the  aggregate  to 
54*232.  68.  8c2.,  which,  being  deducted  from  the  said  sum  of 
19,2022.  2«.  8Jd,  left  13,7782.  16«.  OJd  as  the  consideration 
money  for  the  assignment  thereinafter  made  of  the  share  of 
the  said  Harold  in  the  partnership  capital,  stocky  &a     The 
deed  then  witnessed  that,  in  pursuance  of  the  said  agree- 
ment,  and   in  consideration  of  the  premises,  the  parties 
covenanted  with  each  other,  that  the  partnership  should 
be  dissolved ;  and  it  was  thereby  further  witnessed,  that,  in 
pursuance  of  the  agreement,  and  in  consideration  of  the 
premises,  and  also  of  the  covenants  of  Charles  and  Edwin 
thereinafter  contained,  Harold  did  bargain,  sell,  assign,  trans- 
fer, and  set  over  unto  the  said  Charles  and  Edwin,  their  ex- 
ecutors, administrators,  and  assigns,  all  that  the  part  or  share 
of  him  the  said  Harold  Potter  of  and  in  the  stock  in  trade, 
goods,  machinery,  and  other  chattels  and  effects  used  and 
employed  in  or  belonging  to  the  said  business  of  paper 
making  and  paper  staining,  lately  carried  on  by  the  said 
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parties,  except  the  said  freehold  and  leasehold  messuage^         1854. 
&a,  the  said  Harold  Potter's  share  whereof  had  been  or  was       Potteb 
iotended  to  be  conyeyed  by  said  other  indentures,  and  also    Commibsion- 
of  and  in  the  credits,  sums  of  money,  &c.,  and  all  the  estate,  "^^^^^b''" 
Ac:  To  have  and  to  hold  the  same  imto  and  by  the  said 
Qiarles  aikd  Edwin  in  the  proportions  and  manner  there- 
in mentioned. 

The  deed  then  contained  a  power  of  attorney  for  Harold 
for  the  recovery  &a  of  debts  in  his  name;  a  covenant  for 
further  assurance  &c.  by  Harold;  a  covenant  by  Charles 
and  Edwin  to  pay  to  Harold  the  fiill  sum  of  19,2022.  28. 
^<L  by  the  instalments  and  in  the  manner  therein  men- 
tioned. The  deed  then  further  witnessed  that,  in  pursu- 
ance of  the  said  recited  agreement  in  that  behalf,  and  in 
consideration  of  the  premises,  and  of  the  covenants  of  the 
said  Charles  Potter  next  thereinafter  contained  for  pay- 
ment of  the  sum  of  20,000{.  and  interest  thereon,  the  said 
Harold  Potter  did  thereby  bargain,  sell,  assign^  transfer, 
and  set  over,  remise,  release,  and  quit  claim  unto  the  said 
Charles  Potter,  his  executors,  administrators,  and  assigns 
all  that  the  trade  or  business  of  paper  making  and  paper 
staining  carried  on  by  the  said  parties  thereto  in  copartner- 
5^p  as  aforesaid,  arid  the  goodwill  of  the  same  trade  oi* 
hu^iness,  and  all  benefit  and  advantage  thereof  and  all 
the  right,  title,  interest,  possibility,  benefit,  claim,  and  demand 
whatsoever  of  the  said  Harold  therein :  To  have,  hold,  receive, 
tike,  and  enjoy  all  and  singular  the  premises  lastly  there- 
inlieforc  assigned,  or  intended  so  to  be,  unto  and  by  the 
said  Charles  Potter,  his  executors,  administrators,  and  as- 
^ijTia,  for  his  own  absolute  use  and  benefit  (subject  to  the 
aKflgnment  thereinbefore  made  of  the  said  Harold's  share 
'•f  the  said  stock  in  trade  &c.) 

The  deed  then  contained  a  covenant  by  Charles  Potter, 
in  consideration  of  such  assignment,  to  pay  to  Harold  the 
Wl  sum  of  20,000^.,  by  the  instalments  therein  mentioned ; 
a  covenant  by  Harold  not  to  carry  on  the  said  business  of  a 
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1854.        paper-maker  and  paper-stainer  within   certain  distances, 

Potter       with  a  proviso,  on  breach  thereof,  to  pay  to  the  said  Charles 

CoMMMsioN-    Potter,  as  liquidated  damages,  10,0002.;  and  that  all  monies 

*^itTO?^^  remaining  due  on  the  foregoing  covenants  of  Charles  and 

Edwin  should  cease;  with  mutual  releases  and  covenants  of 
indemnity. 

The  case  then  stated,  that  the  said  parties  to  the  deed 
had  presented  it  to  the  Commissioners  unstamped,  and  de- 
sired to  have  the  opinion  of  the  Commissioners  as  to  the 
stamp  duty  chargeable  on  the  deed.  The  Commissioners^ 
being  of  opinion  that  the  deed  was  chargeable  under  the  Act 
of  Parliament  with  the  ad  valorem  duty  of  lOOZ.,  as  a  con- 
veyance or  sale  of  property  by  Harold  Potter  to  Charles 
Potter  for  20,000i.,  and  with  certain  other  ad  valorem  duty 
(mentioned  in  the  case),  charged  those  sums  as  stamp 
duties  payable  upon  the  deed.  From  this  determination 
Messrs.  Potter  appealed. 

The  question  for  the  opinion  of  the  Court  was,  with 
what  (if  any)  amount  of  ad  valorem  stamp  duty  the  deed 
was  chargeable. 

The  case  was  argued  last  Easter  Term  (May  5)  by 

Hvndrruirch  for  the  appellant& — The  question  for  tlie 
opinion  of  the  Court  is,  whether  the  assignment  of  the  share 
of  the  goodwill  of  the  trade  by  this  instrument  is  an  assign- 
ment of  "  property  "  within  the  meaning  of  that  term  con- 
tained in  the  schedule  to  the  13  &  14<  Vict  a  97,  under 
the  head  of  "Conveyance;"  and  consequently  whether 
ad  valorem  stamp  duty  is  payable  upon  it  The  appel- 
lants contend  that  it  is  not  The  schedule  is  as  follows: — 
"  Conveyance,  whether  grant,  disposition,  lease,  assignment, 
transfer,  release,  renunciation,  or  of  any  other  kind  or  de- 
scription whatsoever,  upon  the  sale  of  any  lands,  tenements, 
rents,  annuities,  or  other  property ,  real  or  personal,  herita- 
ble or  moveable,  or  of  any  right,  title,  interest^  or  claim  in, 
U),  o^t  of,  or  upon  any  lands,  tenements,  rents,  annuities,  or 
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other  property,  that  is  to  say,  for  and  in  respect  of  the  prin-         l®^- 
dpal  or  only  deed,  instrument^   or  writing,  whereby  the       Potteb 
lands  or  other  things  sold  shall  be  granted,  leased,  assigned,    Commisbion- 
traDsferred,  released,  renounced,  or  otherwise  conveyed  to  '^2v»dk'° 
or  vested  in  the  purchaser  or  purchasers,  or  any  other  per- 
son or  persons  by  his,  her,  or  their  directions, — ^where  the 
pordiaBe  or  consideration  money  shall  exceed  600Z.,  then 
for  every  1002w,  and  also  for  any  fractional  part  of  1002. 
10»."    The  appellants  contend  that  "  goodwill "  is  not  "  pro- 
perty''  within  the  meaning  of  the  first  branch  of  this 
clause;  and  further,  that  the  instrument  cannot  operate 
80  as  to  convey  it,  or  to  vest  anything  in  the  purchaser, 
within  the  meaning  of  the  second  branch  of  the  clause. 
Several  decisions  have  been  pronounced.by  the  Courts  upon 
inrmer  Stamp  Acts  containing  words  precisely  similar  to 
those  of  the  present;  and  those  decisions  are  in  the  appel- 
lants' feivour.     It  is  therefore  presmned  that  this  question 
has  been  raised  by  the  Crown  for  the  purpose  of  having  the 
correctness  of  those  decisions  considered.     In  Lyburn  v. 
Warriiigton  (a),  the  action  was  upon  a  deed,  by  which  the 
plaintiff  covenanted  to  give  up  his  trade  to  the  defendant, 
and  to  allow  him  to  carry  it  on  in  his  house  for  ten  years, 
the  defendant  paying  lOOOZ.  for  the  fixtures,  &c.,  at  the 
time  of  executing  the  deed,  and  covenanting  to  pay  lOOOZ. 
per  annum  for  ten  years.     It  was  objected,  on  the  part  of 
the  defendant,  that  the  deed  ought  to  bear  an  ad  valorem 
stamp,  under  the  48  Geo.  3,  c  149,  which  imposes  an  ad 
valorem  duty  on  every  conveyance  "  upon  the  sale  of  any 
lands,  tenements,  rents,  annuities,  or  other  property,  real  or 
personal,  heritable  or  moveable,  or  of  any  title,  right,  inter- 
est, or  claim  in,  to,  out  of,  or  upon  any  lands,  tenements, 
rents,  annuities,  or  other  property."     Lord  EUenborour/h, 
C.  J.,  held  that  the  deed  did  not  require  such  stamp,  and  he 
said — "The  agreement  is,  that  the  defendant  shall  have 

(a)  1  Stark.  N.  P.  162. 
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1854.        these  as  auxiliary  to  the  carrying  on  the  business ;  and  since 

PoTTMi       there  is  no  mention  of  any  distinct  substantive  property  ex- 

CouuiEsiov'    elusive  of  the  trade,  I  cannot  think  that,  in  fidr  construction, 

*R8  OF  iNLAiiD  thc  case  falls  within  the  operation  of  the  Act"     In  Warren 
Rivjuiui. 

V.  Howe  (a),  it  was  held  that  an  assignment  by  indenture 

of  a  judgment  debt  is  not  an  assignment  of  property  within 
the  meaning  of  55  Geo.  3,  c  184*,  Schedule,  Fart  1,  tit 
*'  CJonveyance,"  and  therefore  does  not  require  an  ad  valorem 
stamp,  but  must  have  the  ordinary  deed  stamp.  Abbott, 
C.  J.,  said,  "  It  happens  in  this  case,  that  the  ad  valorem 
duty  is  less  than  that  which  would  have  been  payable  in 
respect  of  the  common  deed  stamp,  but  in  most  cases  the 
former  duty  is  higher.  Whether  this  clause  of  the  statute, 
requiring  the  ad  valorem  duty,  be  cumulative  or  not,  it  is 
unnecessary  to  decide  in  this  case,  for  we  are  all  of  opinion 
that  a  judgment  debt  is  not  property  within  the  meaning  of 
the  clause.  The  words  are  '  conveyance  of  any  right  title, 
interest  oi*  claim  to  any  lands^  tenements,  rents,  annuities,  or 
other  property t  for  or  in  respect  of  the  deed  whereby  tlie 
lands  or  other  things  sold  shall  be  conveyed  to  the  pur- 
chaser.' The  statute  enumerates  things  which  are  Uie  sub- 
ject of  sale,  and  which  are  usually  converted  into  money; 
and  I  think  that  the  expression  'other  property'  applies 
only  to  property  of  the  same  description  as  that  previously 
mentioned,  viz.  such  property  as  is  usually  the  subject  of 
sale,  and  may  be  converted  into  money.  Now  a  judgment 
debt  is  not  a  property  of  that  description.  It  clearly  does 
not  fall  within  the  other  clause  which  has  been  adverted  to, 
because  it  is  not  a  conveyance  of  property  in  trust  for  sale." 
In  Belcher  v.  Sikes  (6),  where  two  persons,  who  had  entered 
into  certain  contracts  with  the  Victualling  Office,  agreed  to 
dissolve  partnership,  and  executed  a  deed,  whereby  one 
agreed  to  assign  to  the  other  all  his  interest  in  those  con- 
tracts, all  debts  due  to  the  concern,  and  all  his  share  of  the 

(a)  2  B.  &  C.  281.  (6)  6  B.  &  C.  234. 
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partnership  property,   and  the  other  agreed  to  pay  him         l®^* 
50,OOOL,  at  which  sum  his  share  and  interest  was  valued,  it       Potter 
was  held  that  this  was  not  a  sale  of  property  within  the    comassioif- 
meaning  of  the  48  Gea  3,  a  149,  and  did  not  require  an  ad  "^^J^^""" 
Talorem  stamp.    Lord  TenterdeTi,  C.  J.,  said, ''  If  the  case  of 
Warren,  Y.Howe  was  rightly  decided,  this  rule  must  be  made 
absolute,  for  in  principle  it  cannot  be  distinguished  from  this 
case.    As  at  present  advised,  we  all  think  that  the  sub^ 
ject-matter  of  the  contract  was  not  property  within  the 
meaning  of  the  statute;   but^  as  the  case  must  go  to  a 
new  trial,  the  parties  may,  if  they  please,  raise  the  ques- 
tkm  in  such  a  manner  as  to  obtain  a  more  solemn  decision." 
The  term  "  property,"  found  in  this  clause  of  the  Act,  is 
to  be  taken  as  being  ejusdem  generis  with  the  the  other 
terais  "lands,  tenements,  rents,"  &a;    and  it  must  be  a 
matter  which  is  capable  of  being  transferred     A  contract 
to  tnunsfer  a  goodwill  could  not  be  enforced  even  by  a 
Court  of  Equity:  a  goodwill  is  a  mere  possibility,  which, 
as  such,  cannot  be  the  subject  of  an  assignment     Now, 
althoQgh  the  parties  to  this  deed  use  the  word  "  assign- 
ment^" still,  inasmuch  as  a  goodwill  cannot  be  assigned, 
the  language  used  has  no  legal  operation.     The  deed,  then, 
must  be  read  as  if  the  terms  "  assign  and  transfer,"  so  far 
as  they  have  reference  to  the  professed  assignment  and 
transfer  of  the  goodwill,  were  struck  out     Upon  this  point 
the  case  of  Phillips  v.  Morrieon(a)  is  an  authority.     In 
EUindy  v.  HerbeHQ)),   it  was  held  that  the  assignment 
of  a  policy  of  assurance  was  not  a  conveyance  of  "  property" 
within  the  meaning  of  those  words  in  the  ob  Geo.  3,  c.  184, 
Sched.  Part  1.     And  upon  an  analogous  principle,  it  has 
been  decided  that  the  future  half-pay  of  an  officer  is  a 
matter  which  is  not  capable  of  being  transfered :  Liddcr- 
dale  V.  Dnke  of  Montro8e(c).     [Parkey  B. — Does  not  the 
r«ent  case  of  CaldtoeU  v.  DaiV8on{d),  where  this  Court 

(a)  12  M.  &  W.  74a  (c)  4  T.  R  248. 

(6)  9  B.  &  C.  396.  (cO  6  Exch.  1. 
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18£4.  held  that  an  assignment  of  a  policy  of  assurance  as  security 
PoTTEB  ^^^  *  debt^  with  a  proviso  for  redemption  on  payment,  is  a 
ComrasioN-  ^^^^^&^^  within  the  65  Geo.  3,  a  184,  Sched.  Part  1,  in 
sBsoFiNLAiTD  eflfect  ovemile  the  earlier  cases  now  cited  and  relied  upon?] 
That  dedfflon  proceeded  upon  the  language  of  the  clause  in 
the  schedule  of  the  Act  imder  the  head  of  ''  Mortgage/' 
which  does  not  contain  the  same  qualifying  terms  as  those 
which  are  to  be  found  under  the  head  of  "  Conveyance." 
[ParkSf  B. — ^Nevertheless,  it  was  there  held  that  a  policy 
of  assurance  was  "  property"  within  the  meaning  of  that 
clause.]  In  that  clause  the  term  "property"  must  be 
taken  in  its  most  unlimited  sense,  the  term  "whatsoever" 
being  added.  There  is  nothing  there  to  limit  the  word  to 
a  subject  which  is  capable  of  being  transferxeA  The  onus 
of  shewing  the  duty  to  be  payable  is  cast  upon  the  Crown; 
and  it  must  also  be  shewn  that  duty  is  payable,  not  only 
upon  those  instruments  which  in  fact  transfer  something, 
but  upon  those  also  which  do  not  in  £a.ct  transfer  anything, 
although  they  afifect  to  make  a  transfer.  The  appellants, 
therefore,  are  not  chargeable  with  the  ad  valorem  duty  ai 
lOOL  upon  this  deed. 

Phvn/n  for  the  Crown. — ^Qoodwill  is  property  within  the 
meaning  of  this  clause,  and  as  such  is  capable  of  being  con- 
veyed. The  true  definition  of  the  term  "  property"  is  not 
easily  to  be  arrived  at.  It  may  be  said  to  be  anything 
which  is  capable  of  being  appropriated  and  transferred  To 
use  the  words  of  Horace, — 

''tanquam 
Sit  proprium  quidquam,  puncto  quod  mobilis  horse 
Nunc  prece,  nunc  pretio,  nunc  vi,  nunc  sorte  8uprein& 
Permutet  dominos,  et  cedat  in  altera  jura" (<3()* 

\Marti/n,  B. — If  goodwill  be  not  property,  it  is  difficult  to 
say  what  it  is.]  The  parties  themselves  treat  it  as  a  mat- 
ter that  is  worth  20,000i.     The  authorities,  when  consider- 

(a)  Hor.  Epist.  Lib.  2,  Epiat  8,  v.  171. 
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ed,  are  in  Caivour  of  the  duty  being  payable.     In  Wa/rren  v.         1864. 
Ucfwe,  the  transaction  was  a  mortgage,  and  consequently,       Potfbb 

according  to  the  appellants'  argument,  it  cannot  be  taken  comnssioN- 

to^vem  this  case.     But  if  that  view  of  it  be  not  the  true  bm  of  Inland 

RSVIHUB. 

<me,  and  ttiaX  case  is  to  be  considered  as  a  decision  under 
the  clause  "  CJonveyance,"  then  the  recent  deciion  of  Cald- 
weU  V.  Dawaon  directly  overrules  it     In  Comts  of  Equity 
goodwill  is  treated  as  property,  there  being  a  distinction  be- 
tween goodwill  in  professional  and  in  commercial  partner- 
ships    In  a  note  to  Williams  on  Executors,  VoL  2,  p.  14flO, 
it  is  said — "  With  respect  to  the  goodwill  of  a  business 
in  which  several  are  parties,  it  seems  that,  as  to  a  partnership 
between  professional  persons,  on  the  death  of  one,  the  good- 
will shall  survive  to  the  other,  although  the  deceased  paid 
a  large  premium  on  entering  into  the  partnership:  Fan^r  v. 
Pearoe{a).     But  whether  this  survivorship  of  the  goodwill 
exists  in  the  case  of  commercial  partnerships  is  not  clear. 
In  Hammond  v.  Douglas  (b),  Lord  Loughborough  deter- 
mined that  the  goodwill  of  a  trade  carried  on  in  partner- 
ship without  articles  survives,  and  is  not  partnership  stocL 
But  in  Craxvshay  v.  Collins  (c),  Lord  Eldon  doubted  the 
propriety  of  that  decision.     See  also  FeaiherskmJiaugh  v. 
Ftnwick{d).    And  Worral  v.  Hand(e)  might  be  cited  as  an 
authority,  that  goodwill  is  assets  in  the  hands  of  the  exe- 
cutor;  but  there  the  executor  had   received  the  money. 
The  plaintiff  proved  that  the   intestate   was   a  publican, 
tliat  for  some  time  after  his  death  the  defendant  lived  in 
the  house,  and  afterwards  sold  the  goodwill  of  the  trade  for 
a  sum  of  money.     On  an  objection  by  the  defendant  s  coim- 
*1,  that  this  money  was  not  assets  in  the  hands  of  the  de- 
fendant, Lord  Kenyon,  C.  J.,  said  it   was  assets  in  her 
hands,  though  she  was  tenant  at  will  after  the  death  of  the 
intestate.     In  the  Court  of  Chancery,  his  Lordship  said,  it 

(a)  3  Madd  78.  (d)  17  Ves.  298. 

{h)  5  Vea.  639.  (e)  1  Peake  N.  P.  74. 

M  6  Vea.  227. 
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was  the  daily  practice  to  consider  all  beneficial  interests, 
such  as  renewable  leases  and  the  like,  as  assets,  and  to 
Commission-  charge  the  representative  with  the  money  arising  firom 
KiwoFlNLAirD  them,  and  this  was  analogous  to  those  cases.  It  is  there- 
fore submitted,  that  goodwill  falls  within  the  term  "  pro- 
perty." 

Hvndmarch  replied,  and  Phinn  availed  himself  of  the 
right  on  behalf  of  the  Crown  to  a  general  reply. 

Cur.  adv.  vult 
The  judgment  of  the  Comrt  was  now  delivered  by 

Pollock,  C.  B.,  (after  stating  the  facts  of  the  special  case, 
his  Lordship  proceeded:) — We  are  of  opinion  that  the  as- 
signment of  the  share  of  the  goodwill  of  the  trade  in  this 
case  is  an  assignment  of  property  within  the  meaning  of 
the  Stamp  Act,  and  liable  to  ad  valorem  duty. 

The  55  Gea  3,  a  184,  Sched.  1,  imposes  the  ad  valorem 
duty  on  ''  the  sale  of  any  lands,  tenements,  rents,  annuities, 
or  other  property,  real  or  personal,  heritable  or  moveable, 
or  of  any  rights  title,  interest,  or  claim  in,  to,  out  o(  or 
upon  any  lands,  tenements,  rents,  annuities,  or  other  pro- 
perty; that  is  to  say,  for  and  in  respect  of  the  principal  or 
only  deed,  instrument,  or  writing,  whereby  the  lands  or 
other  things  sold  shall  be  granted,  leased,  assigned,  trans- 
ferred, released,  renounced,  or  otherwise  conveyed  to  or 
vested  in  the  purchaser  or  purchasers,  or  any  other  person 
or  persons  by  his,  her,  or  their  direction"  (a). 

If  we  were  for  the  first  time  to  construe  this  clause,  we 
do  not  feel  any  doubt  that  it  was  meant  to  apply  to  every 
sale  for  a  sum  of  money  of  any  subject  of  property--of  that 
which  belonged  to  a  person  exclusive  of  others,  and  which 

(a)  The  language  of  the  recent  Stamp  Act,  13  &  14  Vict.  c.  97, 
Sched.  tit  **  CouVej^ance,*'  is  the  same. 
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oonld  be  ihe  subject  of  bargain  and  sale  to  another.     The  ^^^ 

trade,  or  goodwill  of  a  trade,  sometimes  enhances  the  value  Potter 

of  real  property,  as  a  well-accustomed  tavern  or  shop  will,  comiossion- 

on  account  of  the  habit  of  persons  to  frequent  it,  sell  for  »«  of  Inland 

nSVKNUB. 

much  more,  and  the  duty  on  a  conveyance  of  the  place 
vbere  the  business  is  carried  on  ought  pro  tanto  to  be  aug- 
mented; and  very  frequently  the  goodwill  of  a  business  or 
profession,  without  any  interest  in  land  connected  with  it^  is 
made  the  subject  of  sale,  though  there  is  nothing  tangible 
in  it:  it  is  merely  the  advantage  of  the  recommendation  of 
the  vendor  to  his  connexions,  and  his  agreeing  to  abstain 
bom  all  competition  with  the  vendee.  Still  it  is  a  valuable 
tlimg  belonging  to  himself  and  which  he  may  sell  to  ano- 
ther for  a  pecuniary  consideration.  And  we  think  no  judi- 
cial construction  has  been  put  on  the  Act  by  decided  cases 
bjr  which  we  are  bound 

In  the  case  of  Warren  v.  Hcywe  (a),  the  C!ourt  decided 
that  an  assignment  of  a  judgment  debt  did  not  require  an 
ad  vabrem  stamp  as  a  mortgage  of  property,  because  it  did 
not  faJl  within  the  definition  of  a  mortgage  in  the  Stamp 
Act,  and  that  it  was  not  within  the  clause  as  to  conveyance, 
for  that  only  applied  to  such  descriptions  of  property  as  are 
usually  the  subject  of  sale.  Now  the  goodwill  of  a  trade 
does  fall  within  that  description. 

Afterwards,  in  Blandy  v.  Herbert  (6),  where  there  was  an 
alignment  of  a  policy  of  assurance  on  which  no  loss  had 
occurred.  Lord  Tenterden  also  held  that  it  could  not  be 
oonsidered  as  "  property '^  within  the  meaning  of  the  1st 
clause  as  to  conveyance. 

In  the  case  of  Caldwell  v.  Dawson  (c),  this  Court  held 
that  the  policy  was  property  within  the  clause  as  to  mort- 
gage; and,  on  contrasting  the  two  clauses,  though  one  differs 
a  little  from  the  other,  every  description  of  property  is 
loeant  to  be  included  in  both. 

(a)  2  B.  &  d  281.  (b)  9  B.  &  C.  396.  (c)  6  Exch.  1. 
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1854.^  Since  that  case,  we  do  not  doubt  that  the  assignment  of 

PoTTiB       a  judgment  debt  or  policy  of  assurance  is  within  both  the 
Commission-     one  clause  and  the  other. 

*^ftK7iwDrir"  In  the  case  of  Belcher  v.  Sikea  (a),  where  two  persons  agreed 
to  dissolve  partnership,  and  one  to  assign  all  his  interest  in 
certain  contracts,  and  all  debts  due  to  the  concern  or  parfr 
nership,  and  that  the  share  of  one  should  be  deemed  to  be 
50,000!.,  30,0002w  of  which  had  been  paid,  and  the  action  was 
brought  on  a  covenant  to  pay  the  remainder,  the  Court 
held,  entirely  on  the  authority  of  Warren  v.  Howe,  that 
this  was  not  property  within  the  meaning  of  the  Act  55 
Geo.  3 ;  but  if  the  case  was  to  go  to  a  new  trial.  Lord  Tenr 
terden  said  the  point  might  be  more  solemnly  raised. 

As  the  case  of  Warren  v.  H(yu)e  has  been  in  effect  over- 
ruled, this  case  cannot  be  considered  as  an  authority. 

The  case  of  Lybum  v.  WarrvagUmQ))  is  the  only  other 
authority  to  be  considered.  There  there  was  an  agreement 
that  the  plaintiff  should  relinquish  his  trade  as  a  butcher  in 
CEivour  of  the  defendant,  who  was  to  be  admitted  into  the 
house  then  occupied  by  the  plaintiff  the  business  to  be  car- 
ried on  in  the  plaintiff's  and  defendant's  names  for  ten  years, 
the  defendant  to  have  possession  of  all  the  house  but  one 
room,  and  the  fixturea  There  was  a  covenant  to  pay  lOOOL 
down,  and  lOOOt  by  ten  quarterly  paymenta  The  objec- 
tion was  taken,  that  an  ad  valorem  stamp  was  required, 
under  48  Geo.  3,  c.  149  (which  is  in  similar  words),  ''because:, 
since  the  possession  of  the  house  was  to  be  given  for  ten 
years,  and  the  fixtures  included  in  the  transaction,  it  was  to 
be  considered  as  a  sale  of  those  vrderesta**  Lord  EUefnr 
borough,  at  Nisi  Prius,  held  that,  as  the  house  and  fixtures 
were  to  be  auxiliary  to  canning  on  the  business,  and  as 
there  was  no  mention  of  any  distinct  substantive  property 
exclusive  of  the  trade,  the  case  did  not  fall  wiihin  that 
clause  of  the  Stamp  Act 

(a)  6  B.  &  C.  234.  (6)  1  Stark.  162. 
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It  is  dear  that  this  case  was  never  presented  to  his  Lord- 
Aips  mind  as  the  purchase  and  sale  of  "goodwill"    We 
cannot,  therefore,  consider  it  as  an  authority  of  any  value    cq^^jq^. 
on  this  question.  "Rs  op  Iklakd 

We  think  that  goodwill  falls  under  the  description  of 
"property/*  Were  it  otherwise,  in  cases  where  the  good- 
will operated  aa  an  increase  of  the  value  of  real  property, 
tt  in  the  side  of  a  well-accustomed  shop,  the  revenue  would 
be  easily  defrauded,  by  dividing  the  price  of  the  real  estate 
ind  the  goodwill  into  two  portions,  and  paying  the  duty 
only  on  the  former  part 

Judgment  for  the  Crown. 


Sanville  v.  The  Commissioners  of  Inland  Revenue        june  i3. 

IHIS  was  a  case  stated  by  the  Commissioners  of  Inland  The  assign- 
Revenue,  pursuant  to  the  13  &  14  Vict  c.  97,  s.  15,  to  ena-  tees  of  a  mar- 
We  &  L  Sanville,  Esq.,  to  appeal  to  this  Court  against  the  ^^^^"1^ 
deteraiination  of  the  Commissioners  as  to  the  stamp  duty  policy  of  in- 

Burance  efiecti* 

chargeable  upon  the  deed  hereinafter  mentioned.  ed  on  the  set- 

The  deed,  dated  the  31st  of  October,  1853,  was  made  be-  a  au^^^ed, 
tween  S.  L.  Sanville,  of  the  first  part ;  L.  Oppenheim  and  »?^  ^^  ^^' 

^  ^  *  *  *  nies  assur- 

Sophie  his  daughter,  an  infant,  of  the  second  part ;  and  A.  ed  or  to  bo- 
Salomons,  E  Bright,  and  H.  Oppenheim,  of  the  third  part,  by  or  «^er 
It  recited,  that  the  said  S.  L.  Sanville  was  entitled  to  a  policy  *^*^  ^^  J  t^ 
of  assurance  on  his  own  life,  effected  in  his  own  name  with  tlie  payment 
^The  United  Kingdom  Life  Assurance  Office,"  dated  the  duty  under 
Sth  of  December,  1852,  for  the  sum  of  4,000i.,  and  at  the  ^ct^c.^y* 
annual  premiums  thereinafter  specified;    that  a  marriage  Sched.  "Bet- 

biemenv,    as 

had  been  agreed  upon,  and  was  intended  shortly  to  be  so-  being  a  deed 

lemnised,  between  the  said  S.  L.  Sanville  and  Sophie  Oppen-  definUe  and 

heim;  and  upon  the  treaty  for  that  marriage,  it  was  agreed  ^i  gunf  ©f  *^ 

that  the  said  policy  should  be  assigned  in  manner  and  upon  "?^®y  "  ^®*' 

VOL  X.  M  EXCH. 
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1854.         the  trusts  thereinafter  declared;  and  that  it  was  by  the  in- 

Sanvillb      denture  witnessed,  that,  in  pursuance  of  the  said  agreement^ 

Commission-    ^^^  in  consideration  of  the  said  intended  marriage,  the  said 

KM  OF  Inland  g  l.  Sanville  did  thereby  assign  unto  the  said  A.  Salomons, 

K  Bright,  and  H.  Oppenheim,  their  executors,  administra- 
tors, and  assigns,  all  that  the  hereinafter  recited  policy  of 
assurance,  and  all  monies  assured  or  to  become  payable 
by  or  under  the  said  policy,  and  the  full  benefit  thereof, 
and  all  the  estate  and  interest  of  the  said  S.  L.  Sanville  in 
the  said  premises,  to  hold  the  same  unto  the  said  A.  Salo- 
mons, E  Bright,  and  H.  Oppenheim,  their  executors,  admin- 
istrators, and  assigns,  in  trust  for  the  said  S.  L.  Sanville  un- 
til the  said  intended  marriage ;  and  after  the  solemnisation 
thereof,  upon  trust  that  they  the  said  trustees  should,  after 
the  decease  of  the  said  S.  L.  Sanville,  compel  payment  of 
and  receive  the  said  sum  of  4000?.,  and  other  the  monies  (if 
any)  to  become  payable  under  the  said  policy,  and  should, 
in  case  the  said  S.  L.  Sanville  should  die  in  the  lifetime  of 
the  said  Sophie  Oppenheim,  hold  the  said  sum  of  4000?., 
and  such  other  monies  (if  any)  as  aforesaid,  in  trust  for,  and 
should  pay  the  same  unto,  the  said  Sophie  Oppenheim,  her 
executors,  administrators,  and  assigns  absolutely;  but  in 
case  the  said  S.  Oppenheim  should  die  in  the  lifetime  of  the 
said  S.  L.  Sanville,  then  the  said  trustees  or  trustee  should 
hold  the  said  sum  of  4000!.,  and  such  other  monies  (if  any) 
as  aforesaid,  upon  trust  to  invest  the  same  in  their  or  his 
names  or  name,  in  or  upon  all  or  any  one  or  more  of  the 
securities  following,  (that  is  to  say,)  the  public  funds  &c.,  in 
trust  for  the  child  or  children  &c.  The  deed,  after  the  usual 
provisions  for  the  expected  issue  of  the  marriage,  contained  a 
covenant  whereby  Sanville  covenanted  with  the  said  trus- 
tees that,  in  case  the  said  intended  marriage  should  be  so- 
lemnised, he  would  not  do  any  thing  whereby  the  said  recited 
policy,  or  any  new  policy  to  be  effected  as  thereinafter  men- 
tioned, might  become  void  or  voidable,  or  the  said  trustees 
or  trustee  be  hindered  from  receiving  all  or  any  of  the  mo- 
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nies  assured  or  to  become  payable  under  the  same;   and         ^®^4- 
that,  if  the  said  recited  policy,  or  any  such  other  poUcy,      Sanvillb 
should  become  void,  the  said  S.  L.  Sanville  would  immedi-    Commission- 
ately  effect  a  new  policy  or  policies  on  his  life,  in  the  names  '^^vk^dbT^ 
of  the  said  trustees,  for  a  sum  not  less  in  the  whole  than  the 
samof  4000iw,  in  some  oflSce  to  be  approved  of  by  them,  and 
that  every  such  new  policy,  and  the  monies  to  become  paya- 
ble under  the  same,  should  be  subject  to  the  same  trusts  as 
were  therein  contained  and  declared  concerning  the  said  ex- 
isting policy  of  assurance  and  the  monies  to  become  paya- 
Ue  under  the  same;  and  that  he  would  from  time  to  time 
pay  the  annual  premiums  thereinbefore  specified,  and  any 
other  premiums  or  sums  for  the  time  being  necessary  for 
keepng  on  foot  the  said  existing  policy,  or  any  policy  to  be 
efiected  as  aforesaid,  on  the  first  day  on  which  the  same  re- 
q)ectively  ought  to  be  paid,  and  forthwith  deliver  the  re- 
ceipt for  the  same  to  the  said  trustees;  and  that  he,  his  ex- 
ecutors, administrators,  or  assigns  would,  on  demand,  pay  to 
the  said  trustees  all  monies  (if  any)  which  should  be  ex- 
pended by  them  in  keeping  on  foot  the  said  existing  policy, 
or  effecting  or  keeping  on  foot  any  new  policy  in  lieu  there- 
of^ with  interest  thereon  at  the  rate  of  51.  per  cent  per  an- 
Dum  fi-om  the  time  or  respective  times  of  the  same  having 
been  expended.     And  it  was  thereby  declared  that,  until 
sQch  monies  as  last  aforesaid  should  be  repaid  with  inter- 
est, the  said  existing  policy,  and  any  new  policy  to  be  ef- 
fected as  aforesaid,  and  the  monies  to  become  payable  un- 
der the  same  respectively,  should  be  charged  with  the  pay- 
ment thereof  to  the  said  trustees.     And  it  was  provided,  that 
the  said  trustees  should  in  nowise  be  boimd  or  required  to 
keep  on  foot  the  said  existing  policy,  or  to  effect  or  keep  on 
foot  any  new  policy  in  lieu  thereof;  and  that  any  neglect  by 
them  to  enforce  the  covenants  thereinbefore  contained  on 
the  part  of  the  said  S.  L.  Sanville  should  not  be  considered 
a  breach  of  trust,  and  that  they  should  not  be  in  anywise 
responsible  for  such  neglect,  nor  for  the  said  existing  policy 

m2 
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1854.         or  any  new  policy  in  lieu  thereof  becoming  void  by  any 
Sanvillb      naeans  whatsoever. 

*'•  The  deed  contained  provisions  declaring  the  receipts  of 

ComofiBioN-  ^  ,  °  ^ 

xRs  OF  Inland  the  trustees  for  any  of  the  trust  monies  efifectual  discharges, 
and  authorising  them  to  compromise  or  refer  to  arbitration 
or  otherwise  arrange  any  action,  suit,  dispute,  or  demand,  and 
generally  to  act  in  relation  to  the  said  trust  premises  as  abso- 
lutely as  if  they  were  the  absolute  owners  thereof,  without  be- 
ing responsible  for  loss  occasioned  thereby;  and  forthe  appoint- 
ment of  new  trustees;  and  for  indemnifying  all  such  trustees. 

The  case  then  stated,  that  the  deed  was  presented  by  San- 
ville  to  the  Commissioners  for  their  opinion  as  to  the  stamp 
duty  chargeable  thereon,  and  that  they  were  of  opinion  that 
the  deed  was  chargeable  under  the  statute  with  the  ad  va- 
lorem duty  of  lOL  as  a  settlement  of  a  sum  of  4000Z.,  and 
with  a  progressive  duty,  &c.;  with  which  determination 
Sanville  having  declared  himself  dissatisfied,  this  case  was 
stated  by  the  Commissioners  imder  the  statute. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  deed  was  chargeable  with  any,  and,  if  with  any,  with  what 
amount  of  ad  Valorem  stamp  duty. 

The  case  was  argued  in  the  present  Term  (June  10)  by 

P.  Francis  for  the  appellant — The  deed  is  not  liable  to 
any  ad  valorem  duty.     This  is  not  a  settlement  of  "  any  de- 
finite and  certain  sum  of  money"  within  the  meaning  of  the 
13  &  14  Vict  c.  97,  Sched.  "Settlement" (a).     The  state- 


(a)  The  schedule  is  as  follows : 
— "  Any  deed  or  instrument, 
whether  voluntary  or  gratuitous, 
or  upon  any  good  or  valuable 
consideration  other  than  a  bon& 
fide  pecuniary  consideration, 
whereby  any  definite  and  certain 
principal  sum  or  sums  of  money 
(wheUier  charged  or  chargeable 


on  lands  or  other  hereditaments 
or  heritable  subjects  or  not,  or  to 
be  laid  out  in  the  purchase  of 
lands  or  other  hereditaments  or 
heritable  subjects  or  not),  or  any 
definite  or  certain  share  or  shares 
in  any  of  the  government  or  par- 
liamentary stocks  or  funds,  or  in 
the  stock  and  fimds  of  the  Gover- 
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inent  of  the  sain   of  40002.  does  not  render  the  deed        1854. 

the  wtdement  of  a  certain  or  definite  sum.     It  may  be      Sakvillv 

voith  little,  or  even  nothing.    Several  cases  may  be  dted    c^ja^un 

to  shew  the  meaning  which  has  been  attached  to  the  words  mbbowIvlaxd 

"ooiain  and  definita^'    In  Lopez  v.  De  Ta8tet(a)  a  verdict 

was  obtained  for  37,0002.,  and  a  new  trial  was  granted  upon 

the  defendant  piocaring  a  bond  of  Qlyn  &  Ca  to  secure  the 

damageB  and  costs  to  be  recovered;  and  it  was  there  held, 

thai  du^  was  not  payable  upon  that  instrument  imder  the 

55  Gea  8,  a  184,  the  words  of  that  statute  being  "  Bond  in 

England  and  personal  bond  in  Scotland  given  as  a  security 

fcr  any  definite  cmd  certam  sum  of  money.'"    The  autho- 

lity  of  that  case  was  acted  upon  in  Armcmdale  v.  Pattir- 

•fm(6),  and  in  Hughes  v.  Ki/ng(c).    In  the  latter  case  Lord 

EQenboroughj  C.  J.,  said,  that  the  bond  which  was  given 

far  the  purpose  of  securing  certain  conditions  to  be  per- 

fanned  by  the  vendor  of  a  house,  **  could  not  be  termed  a 

security  for  a  definite  sum,  when  it  was  a  penally,  which 

night  cover  a  number  of  breaches,  and  where  the  sum  itself 

was  payable  only  upon  a  contingent  event" — He  was  then 

rtopped  by  the  Court 

Pigott  for  the  Crown. — ^This  is  a  settlement  of  the  simi 
of  40002.  at  all  eventa  [Alder son,  B. — It  is  contemplated 
that  other  monies  may  become  payable  under  the  policy.] 


Bor  and  Company  of  the  Bank  of 
EfigUnd,  or  of  the  Bank  of  Ire- 
lud,  or  of  the  East  India  Com- 
ptnj,  or  of  the  South  Sea  Com- 
piiij,  or  of  any  other  company  or 
oorporation,  shali  be  settled  or 
agneed  to  be  settled  upon  or  for  the 
benefit  of  any  person  or  persons, 
cither  in  posseasion  or  reversion, 
either  absolutely  or  for  life  or 
other  partial  interest,  or  in  any 
oChermanner  whatsoever:  If  such 
ram  or  lums  of  money,  or  the  value 
offocliihareor  shares  in  aUorany 


of  the  said  stocks  or  funds,  or  of 
such  one  or  more  of  the  said  arti- 
cles as  shall  be  so  settled  or 
agreed  to  be  settled,  or  both  such 
sum  or  sums  of  money,  and  the 
value  of  one  or  more  of  such  ar- 
ticles together  shall  not  exceed  in 
the  whole  100/. — 5s.  And  if  the 
same  shall  exceed  100/.,  then  for 
every  100/.,  and  also  for  any  frac- 
tional part  of  100/.— 6«.* 

(a)  8  Taunt  712. 

(6)  9  B.  &  C.  919. 

(c)  1  Stark.  119. 
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^  1854,^      If  that  circumstanoe  is  to  be  taken  as  rendering  the  amotint 

Sanvillk      settled  uncertain,  the  addition  of  such  words  would  take  any 

Commission-    ^^^^  ^^^  ^^  this  enactment^  however  definite  might  be  the 

^^%x7wvjL^  sum  of  money  to  be  dealt  with.    The  value  of  the  sum  settled 

is  not  in  question.  It  was  clearly  the  intention  of  the  Le- 
gislature to  impose  the  duty  upon  every  settlement  of  a  de- 
finite and  certain  sum  of  money,  however  the  same  be 
secured  Therefore,  in  the  case  of  a  sum  settled  or  con- 
tracted to  be  settled,  though  payable  in  reversicm,  whether 
the  money  is  in  the  settlor's  personal  possession  or  in  the 
Bank,  the  result  is  the  sama  [Alderaon,  R — Suppose  A.  B 
was  to  settle  the  sum  which  10002.  with  the  accumulation 
of  interest  at  51  per  cent  would  bring,  payable  on  the  death 
of  C.  D.,  could  that  be  considered  as  a  settlement  of  a  de- 
finite and  certain  siun  of  money?]  If  it  were  not  within 
tiiis  clause,  the  Act  might  be  evaded  by  providing  that  the 
sum  settled  should  be  payable  with  interest  Neither  does 
a  sum  of  money  cease  to  be  definite  and  certain  on  the 
ground  that  the  fund  out  of  which  it  is  to  be  paid  may  (aiL 
A  diflference  is  made  between  money  and  shares  in  this 
clause  of  the  Act  In  the  case  of  shares,  the  duty  is  pay- 
able on  their  value.  But  in  the  case  of  a  sum  of  money,  the 
existing  value  of  the  principal  sum  settled,  and  the  mode 
in  which  it  is  secured,  are  wholly  immaterial  Lopez  v.  De 
Tastet  was  merely  the  case  of  a  bond  of  indemnity.  The 
language  of  this  section  is  sufficiently  large  to  embrace  this 
case.  Caldwell  v.  Daw8on{a)  is  in  favour  of  this  con- 
struction. 

The  Court  intimated  that  they  would  hear  the  appellant's 
counsel  if  they  should  find  it  necessary  to  do  so. 

l^.  adv.  vidt 
Pollock,  C.  B.,  now  said: — In  this  case,  by  a  deed,  a 

(a)  5  Exch.  I. 
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policy  of  aBsuraQoe  for  40002.  wasassigned  to  trustees  of  a         IBM. 
maniage  aettlement^  together  with  all  the  sums  that  might      Banvillb 
become  due  upon  it^  on  certain  trusts,  with  reference  to  the    oomiumioii. 
ordinary  porpoees  of  a  marriage  settlement    The  Commis-  >Baojr  Inland 
ooners  of  Inland  Bevenue  had  diarged  upon  diis  deed  the 
ad  YBkfeeni  duty  of  5&  per  cent  upon  the  whole  amount  of 
40001.,  on  the  ground  that  it  was  a  sum  of  money  within  the 
13  &  14  Vict  a  97,  Sched.  tit ''  Settlement''    [His  Lord- 
diip  read  the  sehedula]     The  case  was  aigued  by  Mr. 
PigaU  on  behalf  of  the  Grown,  chiefly  on  the  ground  of 
ita  haying  been  the  intention  of  the  Legislature  to  make 
liable  every  description  of  settlement;   and  his  argument 
vas,  thai  if  a  sum  of  money  be  named  as  a  matter  to  lie 
setded,  whether  charged  or  chargeable  on  land  or  not^  or 
if  any  shares  in  the  public  funds,  or  in  the  Bank  or  other 
corporation  or  company,  be  settled,  such  matter  is  liable  to 
the  ad  valorem  duty;  that^  in  the  case  of  a  sum  of  money, 
the  gross  sum  is  liable;  and  that  it  is  so  whether  it  be 
neeivable  now  or  hereafter,  whether  absolutely  or  for 
life,  or    in   any    other  manner   whatsoever.     The  argu- 
ment in  short  was,  that  this  provision  embraced  every 
poedble  mode  of  settling  any  sum  of  money.      On  the 
other  hand,  it  was  argued  by  Mr.  Francis,  that  the  matter 
settled  in  reality  was  not  a  sum  of  money  at  all,  and 
that  the  deed  did  not  profess  the  transaction  to  be  the 
settlement  of  a  sum  of  money,  but  the  assignment  and 
transfer  of  a  policy  of  assurance,  (which  was  no  doubt  for 
4^>00?.,)  and  also  of  such  further  sums  as  might  become 
due  and  payable  imder  it;   and  that  it  was  merely  the 
tranrfer  of  a  contract  of  insurance,  to  give  the  trustees  un- 
der the  marriage  settlement,  as  such,  the  benefit  of  that 
contract     We  are  of  opinion  that  the  Commissioners  of  In- 
land Revenue  were  not  justified  in  imposing  the  ad  valorem 
duty  on  the  instrument,  on  the  ground  that  this  description 
of  transfer  of  a  policy  of  insurance  does  not  require  any  ad 
valorem  duty.     It  may  be  (though  I  think  upon  that  sub- 
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ject  a  very  considerable  difference  of  opinion  might  well 
exist,)  that  it  was  the  intention  of  the  Legislature  to  impose 
Commission-    ^^  duty.     I  believe  my  learned  Brothers  are  clearly  of 
'^tmT^^^  opinion  that  it  was  not      I  am  not  quite  so  clear  that 

it  was  not  in  the  contemplation  of  the  Legislatura  It  may 
be  that  the  view  presented  by  Mr.  PigoU  is  so  far  ccxrect^ 
that  the  individual  who  framed  this  item  in  the  schedule  may 
have  thought,  when  he  inserted  the  terms  ''  sum  of  mcmey'^ 
and  "  shares  in  any  company/'  that  he  had  included  every 
possible  subject-matter  in  a  settlement;  but  whether  that  be 
so  or  not,  I  entirely  agree  with  the  rest  of  the  Court,  that 
this  case  is  not  within  the  plain  language  and  q)irit  of  the 
Act>  whether  it  is  within  the  intention  of  its  framers  or  not 
If  the  language  of  the  clause  had  been  plain  and  explicit^  if, 
for  instance,  the  provision  had  been  distinctly  that  any 
policy  of  assurance  conveyed  to  trustees  under  any  settle- 
ment, for  any  purpose  whatever,  in  possession,  reversion, 
absolutely,  or  in  any  other  manner  whatever,  should  be 
subject  to  the  ad  valorem  duty,  however  apparently  un- 
equal the  duty  might  have  been,  we  should  have  had  no 
choice;  we  must  have  held  that  the  Commissioners  were 
right  But  if  we  are  to  look  at  the  meaning  as  explained 
by  what  is  probable  with  reference  to  the  equality  or  jus- 
tice of  the  duty  imposed,  it  certainly  does  appear  singular, 
as  was  observed  by  my  Brother  Martvriy  that  there  should 
be  an  ad  valorem  duty  upon  a  transfer  of  a  policy,  of  which 
possibly  only  one  premium  may  have  been  paid,  and  which, 
therefore,  in  point  of  value,  would  not  be  worth  one  half 
perhaps  of  the  small  premium  which  might  be  paid  upon 
the  insurance.  Now  it  is  certainly  true  that  a  policy  with 
a  covenant  for  the  payment  of  the  premiums  by  some  sol- 
vent and  responsible  person  would  be  worth  much  more 
than  a  policy  without  such  a  covenant  But  the  Act  of 
Parliament  which  creates  this  duty  does  not  certainly  in 
this  clause  (and  I  am  not  aware  that  it  does  in  any 
other)  impose  an  ad  valorem  duty  upon  a  covenant  to  pay 
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a  gam  of  money  in  that  way.    And  one  of  the  difficulties        ^^^ 

liiidi'llr.  P%g€M  would  have  to  contend  with  would  be      Santilli 

tkis—thalk   apparently,  if  this  policy  were  transfeiTed,  it    CdoaBsioH- 

lould  make  no  difiference  whether  the  settlor  was  under  a  ^^SimSm"^ 

eofenant  to  pay  the  premiums,  or  whether  the  premiums 

loe  to  be  paid  by  the  trustees  from  some  other  souroa    If 

merdy  the  transfer  of  a  policy  of  assurance  for  a  certain 

nm  is  of  itaelf  to  be  considered  as  a  settlement  of  a  definite 

mm  of  money,  it  is  immaterial  by  whom  the  premiums  are 

to  be  paid.     Then  there  would  be  an  ad  valorem  duty 

dinged  on  a  matter  which,  in  some  instances,  would  not 

bewwtfa  a  hundredth  part  of  the  value  on  which  the  duty 

would  be  charged. 

In  the  coiirae  of  delivering  this  judgment,  I  have  given 
eotam  reasons  for  which  I  am  alone  responsible;  but  we 
iR  uDanimously  of  opinion  that  no  ad  valorem  duty  was 
(^g6able  on  this  deed 

Judgment  for  the  appellant 
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1864. 

j^ry^  7.  Bancks  V.  Ollerton. 

RB.,  being  -L  HIS  was  an  action  of  ejectment  to  recover  possession  of 
^^  ^iw?^  ^  dwelling-house  and  premises  at  Hindley,  in  Lancashire. 

houses,  on  the 

8th  of  February,  1788,  devised  the  same  to  his  wife  for  her  life,  and  after  her  death  he  de- 
vised  two  of  the  houses  to  his  daughter  Ellen,  the  wife  of  Q.  Fleming,  for  her  separate  use, 
with  power  to  dispose  of  the  same  at  her  deaUi  amongst  her  children  which  should  be  theo 
living;  and  after  the  death  of  his  wife,  the  testator  devised  the  three  remaining  houses  to  EUeo 
Banoks,  the  daughter  of  his  late  daughter,  for  her  sole  use,  with  power  to  dispose  of  the  same 
among  her  lawful  issue  her  surviving,  and  their  heirs  for  ever,  as  she  should  think  fit;  and 
if  either  his  said  daughter  or  grandoaughter  should  die  without  issue,  he  gave  to  the  survi- 
vor what  the  deceased  had  before  had,  subject  to  the  same  limitations,  and  if  both  should 
die  without  issue  them  surviving,  then  the  testator  gave  the  property  to  be  divided  amongst 
his  brothers  and  sisters,  and  others.  In  1788,  the  testator  died,  when  his  wife  entered  into 
possession  of  the  property,  and  enjoyed  the  same  till  her  death  in  1810.  In  1798,  Ellen, 
the  widow  of  Q.  Fleming,  intermarried  with  the  defendant,  and  died  in  1848,  without  issue. 
On  the  death  of  the  testator's  wife,  the  plaintiff,  and  the  defendant  in  right  of  his  wife,  en- 
tered into  possession  of  their  respective  shares  of  the  property.  By  an  indenture  made,  in 
1848,  between  the  defendant  and  his  wife  of  the  first  part,  J.  C.  of  the  second  part,  and  J.  Lord 
and  W.  Ackerley  of  the  third  part,  after  reciting  the  above  facts,  and  that  the  defendant 
was  seised  in  fee  simple  of  the  property,  and  that  the  said  Ellen  Ollerton  was  the  tes- 
tator's heiress-at-law,  and  that  the  defendant  (her  husband)  was  seised  in  fee  simple  of 
the  property  thirdly  thereinafter  described,  and  that  the  defendant  and  his  vrife  were 
indebted  to  the  said  J.  Lord  and  W.  Ackerley  in  a  certain  sum  of  money  lent ;  it  was 
witnessed,  that  the  said  J.  Ollerton  and  Ellen  his  wife,  in  consideration  of  the  money 
BO  lent,  and  of  10«.  paid  to  them  by  the  said  J.  C,  the  said  E.  Ollerton  joining  therein,  as 
well  to  release  and  convey  the  said  hereditaments  firstly  and  secondly  thereinafter  described, 
as  to  release  and  extingmsh  every  right  and  title  to  dower  which  she  might  have  with  or 
out  of  the  said  hereditaments  thirdly  thereinafter  described,  and  to  the  intent  that  the 
then  reciting  indenture  might  operate  and  take  effect  by  force  or  under  the  Act  for  render- 
ing a  release  as  effectual  for  the  conveyance  of  freehold  estate  as  a  lease  and  release  by  the 
same  parties,  did  grant  and  convey  to  the  said  J.  C.  and  his  heirs,  first,  those  two  dwelling- 
houses  by  the  said  will  devised  to  the  said  Ellen  Ollerton ;  and  secondly,  those  three  dwelling- 
houses  by  the  said  will  devised  to  E.  B.  (the  testator's  grand-daughter),  and  all  other  lands 
&c.  which  the  said  Ellen  Ollerton  was  entitled  to  as  heuress-at-law  of  the  said  testator ;  and 
thirdly,  certain  premises  belonging  to  the  said  J.  0.  &c,  to  hold  the  same,  subject  as  to  the 
premises  secondly  described  to  the  life  estate  of  the  said  E.  B.,  to  the  said  J.  C.  and  his 
heirs,  to  the  use  of  the  said  J.  Lord  and  W.  Ackorloy  for  1000  years,  upon  certain  trusts ; 
and  after  that  term  to  such  uses  as  J.  Ollerton  and  Ellen  his  wife  should  by  deed  in  writ- 
ing appoint^  and,  in  defaidt  of  any  such  appointment,  to  the  use  of  the  survivor  of 
them,  as  he  or  she  might  appoint  by  deed  or  direct  by  will,  and,  in  the  meantime,  to  the 
use  of  J.  Ollerton  and  Ellen  his  wife  during  their  joint  lives,  and  the  survivor  of  them; 
and  it  was  in  the  said  indenture  declared,  that  the  said  term  of  1000  years  was  so  limited 
to  the  said  J.  Lord  and  W.  Ackerley  for  the  purpose  of  securing  the  repayment  of  the  said 
simi  so  lent,  with  interest.  Ellen  Ollerton  died  without  having  made  any  appointment  of 
the  property  limited  by  the  settlement.  This  indenture  was  prepared  by  J.  Lord  and  W. 
Ackerley,  who  were  the  only  8olicitoi*B  employed  in  the  transaction,  and  was  executed  by 
J.  Ollerton  and  Ellen  his  w^e,  and  was  acknowledged  by  the  latter  before  the  said  J.  Lord, 
one  of  the  mortgagees  of  the  said  indenture,  and  one  E.  Woodcock,  perpetual  commissionerB 
for  taking  the  acknowledgments  of  married  women,  the  said  E.  Woodcock  not  being  in 
any  manner  interested  in  the  transaction  giving  occasion  for  the  said  acknowledgment,  or 
concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or 
agent  so  interested  or  concerned.  And  the  commissioners  signed  a  certificate  of  their 
having  taken  such  acknowledgment  in  the  form  pointed  out  by  the  3  &  4  Will.  4,  c.  74 ;  which 
certificate,  and  the  affidavit  verifying  the  same,  was  filed  of  record,  according  to  the  rules 
of  the  Court  of  Common  Pleas.  In  ejectment  by  Ellen  Bancks  to  reoover  part  of  the  pre- 
mises devised  to  Ellen  Ollerton : — Bdi,  first,  that  the  circumstance  of  the  remainder  de- 
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At  the  trial,  before  Martin,  B.,  at  the  Liverpool  Spring      ^  1854. 
Assizes,  1853,  a  verdict  was  taken  for  the  plaintiflF,  subject 
to  the  opinion  of  this  Court  on  the  following  case : — 

The  case  stated   that,  on  the  8th   of  February,  1788, 
Richard  Bancks,  being  seised  in  fee  of  the  property  in  ques- 
tion, made  his  will,  whereby,  after  charging  his  realty  and 
posonalty  with  the  payment  of  his  debts  and  funeral  ex- 
penses, he   gave   and  devised  to  Elizabeth  his  wife  five 
dwelling-houses  in  Hindley  for  her  natural  life,  and  from 
ind  after  her  decease  he  gave  and  devised  two  of  the  said 
dwdling-houses  to  Ellen,  the  wife  of  Greaves  Fleming,  his 
dao^ter,  for  her  separate  use,  with  power  to  dispose  of  the 
same  at  her  death  amongst  her  children  which  should  be 
liiing  at  the  time  of  her  death ;  and  after  the  death  of  his 
laid  wife  Elizabeth,  he  gave  and  devised  the  remaining 
three  dwelling-houses  to  Ellen,  the  daughter  of  Ann  Bancks, 
his  late  daughter,  deceased,  for  her  sole  use,  with  power  to 
Ssfose  of  the  same  to  or  amongst  her  lawftd  issue  her  sur- 
ming,  and  their  heirs  for  ever,  as  she  should  think  fit 
And  if  it  did  happen  that  his  wife  should  die  before  his  said 
grand-daughter  Ellen   should    have   attained   the   age   of 
twenty-one,  the  testator  s  will  was  that  the  rents  of  the 
said  last-mentioned  dwelling-houses  should  go  towards  her 
education  and  maintenance ;  and  if  either  Ellen  his  daugh- 
ii^T  or  Ellen  his  grand-daughter  should  die  without  issue, 
then  his  will  was  that  the  survivor  should  have  and  enjoy 
that  which  was  thereinbefore  given  to  the  deceased  party 
for  her  own  use,  subject  to  the  limitations  thereinbefore 

Tolring  on  Ellen  Ollerton  as  heiress-at-law,  at  the  same  time  that  her  life  estate  took 
eiect  under  the  will,  did  not  operate  as  a  merger  of  the  life  estate,  so  as  to  bar  the  con- 
U^ent  remainder  which  the  plaintiff  had  in  the  property  in  question. 

SecondJy,  that,  aasuming  the  deed  of  1843  to  have  been  properly  executed  by  Ellen  Ollerton, 
10  u  to  pass  her  interest  in  possession  and  reversion,  it  operated  to  destroy  the  plaintiffs  con- 
tiogent  remainder,  since  the  union  of  the  two  estates  was  necessary  to  raise  the  uses  limit- 
ed by  the  deed,  and  consequently  the  life  estate  was  thereby  merged  in  the  reversion  in  fee. 

And  thirdly,  that  inasmuch  as  it  did  not  appear  on  the  face  of  the  certificate  of  the  acknow- 
Ugment,  that  the  J.  Lord  mentioned  therein  was  the  same  J.  Lord  the  mortgagee,  the 
cotzficate  could  not  bo  thua  questioned,  and  the  execution  of  the  deed  was  valid  (a). 

(a)  See  the  17  &  18  Vict  c.  75,      knowledgment  of  Deeds  by  Mar- 
i&Utoled    *^  An  Act  to  remove      ried  Women  in  certain  cases." 
^obu  ooDceming  the  due  Ac- 


V. 
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1854.  mentioned ;  and  if  both  should  die  without  issue  thei 
Bakcks  surviving,  the  testator  gave  all  the  property  in  equ 
shares  amongst  his  brothers,  sisters,  and  others  therei 
mentioned. 

The  testator  died  in  1788,  and  Elizabeth  Bancks  his  wi 
entered  into  possession  of  the  five  dwelling-houses,  and  ei 
joyed  the  same  up  to  her  death  in  1810. 

In  1798,  Ellen,  then  the  widow  of  Greaves  Fleming,  i 
termarried  with  the  defendant,  and  died  in  1848  withoi 
issue. 

On  the  death  of  Elizabetii  Bancks,  the  plaintiff  and  tl 
defendant  in  right  of  his  wife  respectively  entered  inl 
possession  of  their  respective  shares  of  the  said  heredit 
ments,  and  still  hold  possession  of  the  same  respectively. 

By  an  indenture,  dated  12th  of  May,  1843,  and  made  b< 
tween  the  defendant  and  his  wife  EUen  of  the  first  part,  Job 
Caldwell  of  the  second  part,  John  Lord  and  William  Acke: 
ley  of  the  third  part,  after  reciting  the  said  will  of  I 
Bancks  and  his  death,  and  that  of  his  brother,  his  siste 
and  the  other  parties  left  in  remainder,  but  that  h 
grand-daughter  EUen  was  then  alive  and  had  never  bee 
married,  and  also  reciting  the  death  of  Greaves  Fleminf 
and  that  his  widow  had  married  the  said  John  Ollertoi 
and  that  the  testator  died  leaving  one  child  only  him  sui 
viving,  viz.  the  said  Ellen  Ollerton,  who  was  his  heiress-at 
law,  and  that  the  said  John  Ollerton  was  seised  in  fe 
simple  of  the  property  thirdly  thereinafter  described,  an( 
that  the  said  John  Ollerton  and  Ellen  his  wife  were  in 
debted  to  the  said  John  Lord  and  William  Ackerley.  ii 
SOL  for  money  lent,  and  that  the  said  John  Lord  and  Yl 
Ackerley  had  requested  some  security,  and  it  had  beei 
agreed  that  the  said  hereditaments  should  be  settled  an( 
assured  in  manner  thereinafter  appearing:  It  was  wit 
nessed,  that  the  said  J.  Ollerton  and  EUen  his  wife,  in  con 
sideration  of  80i.  lent  to  them  by  J.  Lord  ?jid  W.  Ackerle; 
and  of  108.  paid  to  them  by  J.  Caldwell,  ihe  said  EUei 
Ollerton  joining  therein  as  well  to  release  and  convey  th< 
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laid  hereditaments  firstly  and    secondly  thereinafter  de-         18^» 
KTibed,  as  to  release  and  extinguish  every  right  and  title       Baxckm 
to  dower  which  she  might  have  with  or  out  of  the  said      ollmto». 
kereditaments  and  premises  thirdly  thereinafter  described, 
and  to  the  intent  that  the  then  reciting  indenture  might 
operate  and  take  effect  by  force  or  under  the  Act  for  render- 
ing a  release  as  effectual  for  the  conveyance  of  freehold 
estate  as  a  lease  and  release  by  the  same  parties,  did  grant, 
bargain,  &a,  and  convey  to  the  said  John  Caldwell  and  his 
heirs^  first,   those  two  dwelling-houses    and  premises   by 
the  said  will  devised  to  the  said  Ellen  Fleming  now  Oiler- 
ton;  and  secondly,  all   those  three  dwelling-houses  and 
premises  by  the  said  will  demised  to  Ellen  Bancks,  and 
all  other  lands,  &a,  which  the  said  Ellen  Ollerton  was 
entitled  to  as  heiress-at-law  of  the  said  testator ;  and  third- 
fy,  certidn  premises  belonging  to  the  said  John  Ollerton, 
ksL,  to  hold  the  same,  subject  as  to  the  premises  second- 
ly described  to  the  life  estate  of  the  said  Ellen  Bancks, 
to  the  said  John  Caldwell  and  his  heirs,  to  the  use  of 
the  said  J.  Lord  and  W.  Ackerley  for  one  thousand  years, 
npon  certain  trusts,  and  after  that  term  to  such  uses  as 
John  Ollerton  and  Ellen  his  wife  should  by  deed  in  writ- 
ing appoint,  and  in  de&ult  of  any  such  appointment  to 
the  nse  of  the  survivor  of  them,  as  he  or  she  might  ap- 
point by  deed  or  direct  by  will,  and  in  the  meantime  to 
the  nse  of  J.   Ollerton  and  Ellen  his  wife,  during  their 
joint  lives  and  the  life  of  the  siurivor  of  them ;  and  it 
was  thereby  declared,  that  the  said   term  of  one    thou- 
sand years  was  so  limited  to  the  said  J.  Lord  and  W. 
Adterley  for  the   purpose  of  securing  the  repayment  of 
the  said  sum  of  SOI.  with  interest 

This  indenture  was  prepared  by  John  Lord  and  W. 
Ackerley,  who  were  the  only  solicitors  employed  in  the 
transaction,  and  was  executed  by  J.  Ollerton  and  Ellen 
Ws  wife,  and  was  acknowledged  by  the  latter  before  the 
nid  J.  Lord,  one  of  the  mortgagees  of  the  said   inden- 
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1854.  ture,  and  one  Edward  Woodcock,  perpetual  commissioners 
Bancks  for  taking  the  acknowledgments  of  married  women,  the 
Ollkrton.  ^^  Edward  Woodcock  not  being  in  any  manner  inter- 
ested in  the  transaction  giving  occasion  for  the  said  ac- 
knowledgment, or  concerned  therein  as  attorney,  solicitor, 
or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent 
so  interested  or  concerned.  And  the  said  conmiissioners 
signed  a  certificate  of  their  having  taken  such  acknow- 
ledgment in  the  form  pointed  out  by  the  3  &  4 
Will  4,  c.  74;  and  such  certificate,  accompanied  by  the 
afl&davit  required  for  verifying  the  same,  was  subsequent- 
ly filed,  and  is  still  of  record,  such  affidavit  being  made 
by  the  said  K  Woodcock  in  the  form  pointed  out  by  the 
orders  of  the  Court  of  Common  Pleaa  at  Westminster,  of 
Hilary  Term,  1834,  as  to  the  want  of  such  interest  or 
concern  as  aforesaid  in  the  transaction  by  the  said  £. 
Woodcock 

The  testator  had  two  children  only,  viz.  the  said  Ellen 
Ollerton  and  Ann  Bancks,  the  latter  of  whom  died  in  his 
lifetime  and  immarried,  and  the  plaintiff  was  her  illegiti- 
mate and  only  chUd.  The  said  Ellen  Ollerton  was  the 
sole  heiress-at-law  of  the  testator,  and  she  died  without 
having  joined  with  her  husband  in  making  any  appoint- 
ment of  the  property  limited  by  the  said  settlement 

The  action  was  brought  to  recover  part  of  the  pre- 
mises devised  by  the  testator's  will  to  Ellen,  wife  of  the 
defendant  John  Ollerton. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  by  the  said  will  an  estate  in  such  last-mentioned 
premises,  sufficient  to  maintain  the  present  action,  was 
given  to  the  plaintiff  on  the  death  without  issue  of  the 
said  Ellen  Ollerton  ;  and  secondly,  if  so,  whether  the  deed  of 
the  12th  May,  1843,  executed  and  acknowledged  as  afore- 
said, defeated  such  estate. 

If  the  Court  should  be  of  opinion  that  such  an  estate 
was  given  by  the  said  will  to  the  plaintiff  on  the  death 
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without  issue  of  the  said  Ellen  Ollerton,  and  that   such         1854. 
an  estate  was  not  defeated  by  the  deed  of  the  12th  May,       Bancks 
1843,  the  verdict  for  the    plaintiff  was   to   stand.     But     olltoton 
if  the  Court  should  be  of  opinion  that  no  such  estate  was 
given,  or  that  the  estate  given  was  defeated  as  aforesaid, 
the  verdict  was  to  be  set  aside,  and  a  nonsuit  to  be  entered 
in  lieu  thereof 
The  case  was  argued  last  Term  (May  1)  by 

Kncndes  for  the  plaintiff — The  first  question  is,  whether 
the  contingent  remainder  in  the  estate  in  question,  which 
die  plaintiff  had  under  the  will  of  her  grandfather,  was 
destroyed  by  the  circumstance  of  the  remainder  having  de- 
Tolved  upon  Ellen  Ollerton  as  heiress-at-law  at  the  same 
moment  that  her  life  estate  took  effect  under  the  will,  so  as 
to  operate  as  a  merger  of  the  life  estate.     Now  Plunket  v. 
Holmes  {a)  is  an  authority,  that  where  the  descent  of  the 
inheritance  is  immediate  fix>m  the  person  by  whose  will  the 
particular  estate  and  contingent  remainders  are  limited,  the 
descent  of  the  inheritance  does  not  destroy  the  contingent 
remainders.     [Lee,  who  appeared  for  the  defendant,  con- 
ceded this  point]    The  questions  then  are,   first,  whether 
the  deed  of  1843  was  duly  executed  by  Ellen  Ollerton; 
and  if  it  was,  secondly,  whether  it  operated  so  as  to  bar  the 
contingent  remainder  which  at  that  time  the  plaintiff  had 
in  the  property  in  question. 

First  The  deed  was  executed  by  a  feme  covert  before  two 
perpetual  commissioners,  one  of  whom,  John  Lord,  was 
mortgagee,  and  he  and  his  partner  were  the  only  solicitors 
engaged  in  the  transaction.  The  deed  was  therefore  not 
duly  executed,  and  is  wholly  void  The  commissioners  be- 
fore whom  a  feme  covert  is  examined  act  in  a  judicial  char- 
acter, and  it  is  contrary  to  the  clear  principles  of  justice 
that  a  man  should  act  as  a  judge  in  his  own  cause.     If  this 

(a)  Sir  T.  Raym.  28. 
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1854.  fonn  of  proceeding  were  allowable,  the  husband  of  a  feme 
ooTert  might  act  as  a  commissioner  upon  the  execution  by 
her  of  such  an  instrument  Now  the  3  &  4  WilL  4,  c.  74, 
which  is  "  An  Act  for  the  Abolition  of  Fines  and  RecoverieR» 
and  for  the  substituticm  of  more  simple  modes  of  assur- 
ance/' by  sect  77,  empowers  a  married  woman,  with  her 
husband's  concurrence,  to  dispose  of  her  estate  in  lands,  &a, 
as  a  feme  sole.  And  the  79th  section  enacts,  that  every 
deed  to  be  executed  by  a  married  woman  for  the  purposes  of 
the  Act>  with  certain  exceptions  (that  are  immaterial  here) 
must  be  acknowledged  by  her  as  her  act  and  deed  before  a 
Judge,  &a,  or  '*  two  special  commissioners  to  be  respect- 
ively appointed"  as  thereinafter  is  provided.  The  84th,  85th, 
and  86th  sections  contain  certain  r^ulations  as  to  the  mode 
of  malriTig  the  acknowledgment,  and  as  to  the  filing  of  the 
certificate  of  record.  The  89th  section,  the  language  of 
which  is  important,  aft^r  providing  for  the  appointment  of 
the  officer  with  whom  such  certificates  as  aforesaid  shall  for 
the  time  being  be  lodged,  proceeds  to  enact,  that  "the 
Court  of  Common  Pleas  at  Westminster  shall  also  from  time 
to  time  make  such  orders  and  regulations  as  the  Court  shall 
think  fit  touching  the  mode  of  eocaviiTiation  to  be  pursued 
by  ihe  commissioners  to  be  appointed  under  this  Act,  and 
touching  the  particular  matters  to  be  mentioned  in  such 
memorandums  and  certificates  as  aforesaid,  and  the  affi- 
davits verifying  the  certificates,  and  the  time  within  which 
any  of  the  aforesaid  proceedings  shall  take  place,  and  touch- 
ing the  amount  of  the  fees  or  charges  to  be  paid  for  the 
copies  to  be  delivered  by  the  clerks  of  the  peace  or  their 
deputies,  or  by  the  officer  of  the  said  Court  as  hereinbefore 
directed,  and  also  of  the  fees  or  charges  to  be  paid  for  tak- 
ing acknowledgments  of  deeds  and  for  examining  married 
women,  and  for  the  proceedings,  matters,  and  things  requir- 
ed by  this  Act  to  be  had,  done,  and  executed  for  com- 
pleting and  giving  effect  to  such  acknowledgments  and 
examinations."    It  will  be  contended  on  the  part  of  the 
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defendanty  that  a  rule  made  by  the  Court  of  Common  Pleas        18M. 
under  this  Act  has  been  complied  witL     That  rule  orders,      "banokT 
'Aat  where  any  acknowledgment  shall  be  made  by  any  ^- 

married  woman  of  any  deed  under  and  by  virtue  of  the  said 
Act  before  commissioners  appointed  under  the  said  Act,  one 
at  least  of  the  said  commissioners  shall  be  a  person  whio  is 
not  in  any  manner  interested  in  the  transaction  giving  oc- 
casion for  such  acknowledgment^  or  concerned  therein  as 
attorney^  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  so-^ 
licitor,  or  agent  so  interested  or  concerned  "(^)*     It  will  be 
said  on  the  defendant's  behalf,  that  if  one  of  the  commis- 
sioners be  not  an  interested  party,  this  rule  wiU  be  satisfied 
Now  the  meaning  of  the  rule  is  not  very  clear;  but,  accord- 
ing to  its  reasonable  construction,  it  was  intended  to  apply 
only  to  the  commissioner  who  might  be  interested  as  at- 
torney or  solicitor  for  the  party.     At  all  events,  the  Court 
rf  Common  Pleas  had  no  power  to  make  a  person  who  is 
personally  interested  in  the  transaction  a  commissioner.    If 
one  d  the  commissioners  may  be  an  interested  party,  there 
is  no  reason  why  both  should  not  be  so.     But  this  is  op- 
posed to  law,  inasmuch  as  the  examination  is  a  judicial  act 
When  fines  were  levied,  the  examination  of  the  married 
woman  was  held  to  be  an  act  of  that  character:  Wilson  on 
Fines,  page  22.     It  is  also  laid  down  in  that  work,  that 
''a  Judge  or  other  person  being  conusee  of  a  fine  may  not 
take  the  acknowledgment  thereof  himself,  if  he  do  the  fine 
is  void."     The  statute  empowers  the  Court  of  Common 
Beas  to  make  orders  as  to  ihe  Tnode  only  in  which  the  ex- 
amination shall  take  place.     [Martin,  B.,  referred  to  Di/mes 
V.  Orcmd  Junction  Canal  Campany{b),  and  Sheppard's 
Touchstone,  page  9.]     It  will,  however,  be  said,  that  inas- 
much as  the  certificate  of  the  taking  of  the  acknowledg- 
ment is  by  the  Act  (3  &  4  W.  4,  c.  74)  directed  to  be  filed 
of  record,  the  objection  to  the  validity  of  such  acknowledg- 

(a)  10  Bing.  459.  (6)  3  H.  L.  Cas,  769. 
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1854.  ment  eboidd  be  by  applicatioti  to  the  Cbutt  6f  Coizimon 
Banoks  Ple^  for  leave  to  take  the  certificate  off  the  file.  But 
the  deed  itself  is  yoi4  and  the  estate  does  not  dep^d 
upon  the  filing  of  the  certificate.  K  the  deed  be  void^  the 
estate  which  the  deed  professes  to  convey  does  not  pasa 
[Pa/rke,  R — ^The  deed  is  not  effectual  unless  the  certificate 
be  filed  of  record:  JoUy  v.  Hcmdcock(a),  The  question  is^ 
whether  tlie  fact  of  the  certificate  being  of  record  predudes 
the  defendant  firom  taking  this  objection  to  the  validity  of 
the  execution  of  the  deed.]  The  feme  covert  did  not  ad 
as  a  fi:ee  agents  and  consequently  the  execution  of  the  deed 
by  her  is  wholly  void. 

In  the  next  place>  asKuniing  the  deed  to  be  valid,  it  did  * 
not  operate  as  a  merger  of  the  life  estate,  and  thereby  de- 
stroy the  contingent  remainder  which  the  plaintiff  had.  It 
is  laid  down  88  a  general  rule  in  Feame  on  Contingent  B«. 
mainders,  page  340,  that  "  where  the  imion  or  coalition  of 
the  particular  estate  (except  the  circumstances  of  its  being 
created  by  or  arising  under  the  same  instrument  or  deed 
as  the  particular  estate,)  happens  by  the  conveyance  or  act 
of  the  parties,  the  intermediate  contingent  remainders  de- 
pending on  such  particular  estate  are  destroyed.'^  That 
rule,  however,  applies  to  the  case  where  the  inheritance  and 
the  life  estate  being  in  different  persons  coalesce  for  the  first 
time  in  some  third  party,  in  which  case  the  life  estate  be- 
comes merged.  But  where  a  party  having  botli  estates 
conveys  them,  there  is  no  merger.  The  grantee  takes  the 
grantor's  estate  with  the  same  qualifications  as  it  possessed 
in  the  hands  of  the  grantor.  There  is  no  direct  authority 
upon  this  point;  but  the  late  statute  of  the  8  &  9  Vict 
c.  106,  may  be  referred  to  as  shewing  the  intention  of  the 
Legislature  to  preserve  contmgent  remaindera  Assuming* 
however,  that  the  rule  applies  in  all  cases  in  which  there 
is  a  conveyance  of  the  inheritance,  here  the  deed  did  not 

(a)  7  Exch.  820. 
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ooayeytheinheritaiioa    It  is  a  release  to  UBe% — totheuseof        1854. 


Lord  and  Ackerley  for  the  term,  and  after  that  term  to  siK^h  bancks 
0868  as  OUerton  and  his  wife  should  by  deed  appoint^  and,  qllmiton 
k  de&olt  of  any  wtch  appointment,  to  the  use  of  the  sur- 
mor  as  he  or  she  might  a)9point;  and,  in  the  mestitime,  to 
die  ose  of  OUerton  and  his  wife  during  their  jomt  lives  and 
die  life  of  the  survivor  of  them,  their  heirs,  and  assigna 
Tke  first  use  k  only  lor  the  term,  and  the  seoond  is  for 
tke  j<HAt  Ihres  of  OUerton  a&d  Ma  wife>  and  the  msrvivor. 
he^  imtil  the  deoease  of  one,  this  is  mordy  oontingent;  and 
when  liiat  hajqpens,  theniti^esolts  to  the  useo^  tiie  releasor, 
who  is  in  of  her  ^id  oitete.  That  being  so,  there  is  no  imion 
of  the  life  estate  «md  the  inheritance,  and  consequently  the 
Restate  is  not  metged.  But  it  may  be  said,  that  the  re- 
knee  to  uses  had  «uch  a  seisin  as  would  destroy  the  life 
estate.  Hie  releasee  to  uses,  however,  has  no  estate  what- 
ever, as  he  is  ocmsidered  to  be  the  mere  conduit  pipe  by 
vhidi  tke  estate  immediately  passe&  The  life  estate,  there- 
fate,  was  suffident  to  su;[^rt  the  <xmtingent  remainder 
viudi  the  plaintiff  has  in  the  property  in  question. 

Lte  (Athertan  with  him)  contra — ^The  objection  to  the 
Tslidity  of  the  deed,  on  the  groimd  that  the  examination  of 
the  (eaoke  covert  was  not  duly  taken,  cannot  be  sustained. 
The  statute  3  &  4  WilL  4,  c.  74,  and  the  rules  made  by 
tbe  Court  of  Common  Fleas  in  pursuance  of  that  Act, 
kave  beai  £EiithfuUy  foUowed.  Those  rules  have  been  in 
operation  for  twenty  years,  and  the  validity  of  a  vast  num- 
ber of  titles  might  be  brought  into  peril  by  such  an  objec- 
tion as  that  now  raised  being  successful.  The  statute 
34  4  WiU.  4,  c  74,  sa  80,  81,  and  84,  entrusted  the  Court 
of  Common  Pleas  with  a  discretionary  power  to  make  rules 
regulating  the  practice  of  taking  the  acknowledgments  of 
niamed  women.  The  certificate,  when  filed  of  record,  can- 
not, whilst  it  remains  so  filed,  be  questioned.  [Martin,  B. — 
Suppose  that  one  of  the  signatures  of  the  commissioners 
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1854.  was  foxged,  could  not  the  acknowledgment  be  questioned.] 
Banoks  -^^  application  ought  first  to  be  made  to  the  Court  of 
Common  Pleas  to  take  the  acknowledgment  off  the  fila 
{Pollock,  C.  B.. — ^As  in  the  case  of  a  forged  will,  the  probate, 
as  long  as  it  remains  imrepealed,  cannot  be  impeached  in 
a  temporal  Court:  AUen  v.  Dimda8(a).]  The  certificate 
cannot  be  impugned  except  in  the  Court  of  Conmion  Pleas: 
s&  87  and  89.  In  a  case  of  In  re  Scholfield(b),  the  Court 
of  Common  Pleas  held,  that  the  affidavit  verifying  the  cer- 
tificate of  a  married  woman's  acknowledgment  of  a  deed 
might  be  made  by  one  of  the  commissioners  who  took  the 
acknowledgment,  provided  he  was  a  practising  attorney,  and 
one  of  the  conmiissioners  had  no  interest  in  the  affidr. 

In  the  next  place,  conceding  that  prior  to  the  deed  of 
184*3  there  was  no  merger  of  the  life  estate,  the  argument^ 
that  by  reason  of  the  same  party  having  both  estates  the 
deed  did  not  merge  the  life  estate,  has  no  foundation  what- 
ever. The  fee  created  by  the  deed  must  have  seisin,  and 
the  whole  estate  passed  by  the  conveyance,  therefore  the 
two  estates  vested  in  the  releasee  to  uses,  and  consequently 
the  estate  for  life  which  Mrs.  Ollerton  had  imder  the  devise 
was  merged  in  the  estate  created  by  the  deed.  It  is  clear 
that  the  uses  limited  by  the  deed  could  not  be  supported 
except  by  the  union  of  the  two  estates,  and,  consequently, 
that  the  lesser  estate  was  thereby  merged  in  the  greater. 
The  life  estate  being  merged,  the  contingent  remainder 
which  the  plaintiff  had  imder  the  devise  was  destroyed: 
Purefoy  v.  Rogers  (c),  Plunket  v.  Holmes  (d). 

Knowles,  in  reply,  contended  that  the  execution  of  the 
deed  might  be  impugned  on  the  groimd  that  the  acknow- 
ledgment was  not  duly  taken ;  that  the  filing  of  the  acknow- 
ledgment of  record  did  not  give  it  the  effect  of  a  record; 
that  many  documents  are  so  filed  merely  with  a  view  to 

(a)  3T.R,125.  (c)2Wm8.Saand.  380,  and  notes. 

(6)  3  Bing.  N.  C.  293.  (d)  Sir  T.  Raym.  28. 
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their  safe  custody;  and  that,  in  the  case  of  a  forged  will,  if        18^4. 
it  s^peared  that  the  party  whose  will  it  purported  to  be       Bakcks 
wete  alive,  the  probate  would  be  void,  as  the^Ecclesiastical     ^    ^• 
Court  had  no  jurisdiction  to  grant  it     Upon  the  effect  of 
the  deed,  he  cited  James  y.  Plant  (a). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  d  R — (After  stating  the  ca^,  his  Lordship  pro- 
ceeded):— 

The  (mly  real  question  in  this  case  is,  whether  the  con- 
tingent remainder,  which  the  plaintiff  certainly  had  under 
the  will  of  Richard  Bancks,  if  Ellen  Fleming,  afterwards 
(Hlerton,  should  die  without  lawful  issue  living  at  her 
death,  was  barred  by  the  indenture  of  the  12th  of  May, 
1843,  executed  by  Ellen  Ollerton,  who  was  the  heiress-at- 
lawofthe  testator. 

It  was  conceded  by  the  defendant's  counsel,  that  the  cir- 
cumstance of  the  remainder  devolving  on  Ellen  Ollerton 
as  heiress-at-law,  at  the  same  time  that  her  life  estate  took 
efifect  under  the  will  by  the  death  of  the  testator,  did  not 
operate  as  a  merger  of  the  life  estate,  so  as  to  bar  the  con- 
tingent remainder;  but  it  was  contended  by  him,  and  we 
have  no  doubt  properly,  that  if  the  deed  was  duly  executed 
by  Ellen  Ollerton,  so  as  to  pass  her  interest  in  possession 
and  reversion,  its  operation  was  to  destroy  the  contingent 
remainder;  for  the  union  of  the  two  estates  was  necessary 
to  raise  the  uses  limited  by  the  deed,  and  the  life  estate 
vas  therefore  merged  in  the  reversion  in  fee. 

The  only  question  therefore  is,  whether  the  deed  wag 
duly  executed,  and  the  proper  steps  taken,  so  as  to  pass  the 
interest  of  a  feme  covert  In  order  to  effect  this  object,  it 
'^  necessary,  by  the  79th  section  of  the  statute  3  &  4 

(a)  4  A.  &  £.  749. 


V. 

Ollsbtok. 
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1854.  WilL  4,  a  74  (the  Act ''  for  the  AboUtim  of  Fines  aikl  Be- 
Bavcks  coveries>  and  for  the  substitutioQ  of  more  siiQpIe  modes  of 
ussuraiice/')  that  the  deed,  upon  its  execution  or  afterwardi^ 
should  be  produced  and  acknowledged  by  her  as  her  act 
and  deed  before  a  Judge  of  one  of  the  supmor  Coorts  at 
Westminster^  or  a  Master  in  Chancery,  or  before  iwo  of  the 
perpetual  commissioners,  or  two  special  commissionerB; 
and,  by  section  80,  the  Judge,  Master  in  Chanc^j^  or 
commissioners,  before  they  receive  the  acknowledgment, 
shall  examine  the  married  woman  apart  firom  her  husband, 
touching  her  knowledge  of  such  deed,  and  shall  ascertain 
whether  she  fineely  and  voluntarily  consents  to  such  deed; 
and,  unless  she  does  so,  shall  not  permit  her  to  acknowledge 
it,  and  the  deed  as  to  the  married  woman  is  void. 

The  deed  in  question  was  acknowledged  before  two  per- 
petual commissioiiers,  one  of  whom  was  Mr.  Lord,  the 
mortgagee ;  and  he  and  his  partner  were  the  only  solidton 
employed  in  the  transaction. 

If  there  had  been  no  other  provision  in  the  statute,  this 
acknowledgment  would  not  have  been  vaHd;  for  a  com* 
missioner  could  not  act  in  his  own  case  any  mOTe  than  a 
Judge;  the  statute  requiring  two  commissioners,  obviously 
means  that  they  both  should  be  commissioners  who  could 
legally  act  But  then  a  question  was  made,  whether  the 
rules  of  the  Court  of  Common  Pleas  made  in  pursuance  of 
the  89th  section  do  not  obviate  this  objection.  That  section 
provides,  that  the  Court  of  Cbmmon  Pleas  shall  make  such 
orders  and  regulations  as  the  Court  shall  think  fit^  touch- 
ing the  mode  of  eoccmavnaMonfi  to  be  pursued  by  the  Com- 
missioners to  be  appointed  under  that  Act^  and  other  mat- 
ters. 

Pursuant  to  this  power,  the  Court  of  Common  Heas 
made  general  rules  in  Michaelmas  Term,  1833,  and  again 
in  Hilary  Term,  1834,  by  which  it  was  said  to  be  provided 
that  one  of  the  commissioners  might  be  a  person  interested. 

We  think  this  rule  was  not  meant  to  apply  to  any  but 
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Aon  lAo  axe  mtei«8ted  M  o/foi^iat  £^  Ifh       16M. 

didapftj  to  a  pMrtjr,  we  think  that  the  rule  to  that  extent 
would  be  void,  aa  being  beyond  the  poweia  given  to  that 
Cbmt  by  the  atatate.  This  would  he  in  effect  an  alteration 
of  the  fltatate  itael£  The  authoritj  given  in  the  89th 
Mtion  dearity  exteads  to  the  mode  of  pvooeeding  only.' 

Bat  we  need  not  decide  this  pointy  as  we  think  that  aU 
qoeftioo  on  the  trial  of  an  ejectment  as  to  the  validity  of 
the  eoBveyance  is  pceduded  by  the  certificate  required  by 
the  8Sth  section,  aalongasit  remains  of  record. 

Hie  85ih  section  directs,  that  there  shall  be  a  memoran- 
dum iadaned  cr  written  on  the  deed,  signed  by  the  Judge 
or  commissiosiefs  who  took  the  acknowledgment,  and  also  a 
oertificate  of  the  taking  of  such  acknowledgment^  written 
oreegioaaed  cai  a  separate  piece  cf  parchment,  in  the  form 
pfen  by  the  Act^  and  signed  liy  the  same  Judge  or  com- 
■lamienk  and  in  that  certificate  the  fuU  age  of  the  feme 
tofeii^  her  competence,  and  separate  examinaticn  and  con- 
■■t  are  all  stated;  and  by  the  85th  section,  this  certificate, 
vith  an  affidavit  verifying  the  signatures,  is  to  be  deposited 
with  an  officer  of  the  Common  Pleas,  who  is  to  examine  it; 
and  if  all  the  requisites  have  been  complied  with,  the 
officer  is  to  cause  the  certificate  and  affidavit  to  be  filed  of 
ftcord  in  the  Court  of  Common  Flea& 

Then  the  86th  section  provides,  that  when  the  certificate, 
&CL,  is  filed  of  record,  the  deed  so  acknowledged  shall,  so 
&r  as  regards  the  disposition,  release,  surrender,  or  extin- 
guishment thereby  made  by  any  married  woman,  whose 
M^DOwledgment  shall  be  so  certified  concerning  any  lands 
or  money  comprised  in  such  dee4  tcJce  effect  from  the 
time  of  its  being  acknowledged,  and  the  subsequent  filing 
rf  such  certificate  as  i^oreaaid  shall  have  relation  to  such 
ttknowledgmeni 

This  certificate  is  an  essential  part  of  the  title  of  a 
penoQ  claiming  under  the  deed,  and  until  it  is  filed  of 


V. 
OliLIBTON. 
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1854.  record  no  title  passes,  as  was  decided  by  this  Court  in  the 
Bances  ^^^^^  ^^  JcUy  V.  Hancock  (a).  When  it  is  filed,  the  deed 
operates  from  the  time  of  the  acknowledgment 

The  88th  section  enacts  that,  after  the  filing  of  the 
certificate,  the  officer  shall  deliver  at  any  time  copies  of 
the  certificate  signed  by  him,  and  every  such  copy  shall 
be  received  as  evidence  of  the  acknowledgment  of  the 
deed  to  which  it  refera  It  is  clear  from  that  clause,  that 
no  other  evidence  is  necessary  to  prove  the  acknowledg- 
ment of  the  feme  covert  than  a  signed  copy  of  the  certifi- 
cate, or  the  certificate  itself 

But  we  think  that  the  Legislature  must  have  intended 
that  it  should  not  only  be  evidence,  and  sufficient  evi- 
dence, but  also  conclusive  evidence  of  the  acknowledgment 
By  requiring  the  affidavit  to  be  filed  of  record^  it  must 
be  inferred  that  it  was  intended  that  it  should  have  the 
property  of  a  record,  and  be  conclusive  evidence  of  the 
fact  stated,  more  especially  when  it  is  considered  that  it 
is  a  substitute  for  the  chirograph  of  a  fine,  which  was 
conclusive  evidence  of  the  acknowledgmen1>;  and  it  is  of 
the  greatest  importance  to  the  security  of  titles  to  real 
estate,  that  it  should  not  be  a  question  for  the  jury,  when- 
ever the  title  imder  the  deed  comes  in  question,  whether  a 
judicial  inquiry  was  properly  instituted  before  proper  per- 
sons and  properly  conducted. 

The  mischief  would  be  enormous  if  such  inquiries  before 
a  jury  were  permitted ;  and  we  cannot  doubt  that  it  was  the 
purpose  of  the  legislature  to  prevent  them  by  the  enact- 
ments to  which  we  have  referred. 

If  the  certificate  is  not  warranted  by  the  Act,  and 
ought  not  to  have  been  given,  the  remedy  is  by  an  appli- 
cation by  the  party  aggrieved  to  the  Court  of  Common 
Pleas  to  quash  the  certificate  and  take  it  off  the  file,  as 
having  been  improperly  or  irregularly  made.     That  Court 

(a)  7  £xch.  620. 
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will  ezerase  its  duKaretion  in  granting  or  refusing  ihe      ^  ^^^-  ^ 
application,  aooording  to  the  drcnmstanoes  under  which       Banoks 
it  is  made,  the  nature  of  the  interest  afiecied,  the  length     oclutoji. 
of  tlie  aoquieaoenoe  of  the  party  complaining,  and  every 
odier  material  matter,  and  they  will  then  do  complete 
jvtice. 

If  the  defect  nppeuced  on  the  &ce  of  the  certificate  it- 
nlf  cnnpared  with  the  deed,  as,  for  instance,  if  it  appear- 
ed by  that  oompaiison  that  the  party  to  whom  the  convey- 
noe  was  made  was  one  of  the  conmiissionerB^  it  may  be 
ihai  the  objection  as  to  the  invalidity  of  the  certificate 
mi^t  be  taken  on  a  trial  at  law  where  the  title  was  in 
qneitioiL  But  that  is  not  the  present  case,  for  the  iden- 
tity of  Jcirn  Lord  the  commissioner  and  John  Lord  the 
■ortgagee  does  not  appear. 

The  certificate  is  therefore,  on  the  fiaoe  of  it^  unobjeo- 
tioQaUe,  and  until  set  aside  hy  the  Court  of  Common  Fleas 
uniit  be  considered  as  valid  and  operative 
Tbe  defendant  is  therefore  entitled  to  our  judgment 

Judgment  for  the  defendant 


2r^ 


The  deefaotioD  vm  for  BioMnr  kad  jalnearaL  te 


tercflt,  and  oo  accouiil  8Uled(a). — Flea  (n  mllaiiffp^  Ibk 
?g^  the  plamtifflMideptcgediploaaMlijit  mitik  defcodMii  far 
'  tliepiiickaK,firomtlie]atter,<tfaaeitel«;Aflfcdkeaa^ 
^aathenjiaidby  therhmtiffagadepoMlODtibe  podiMB; 
tlh^  and  that  the  rest  of  the  |wirf  hMP  immpy  wm  to  be  paid  ga 
wu/iTthj^  theTendoi^f  eoiiTejiDgtheertalev]tfamaoertamtmie;th«^ 
«^^  the  drfJFTidantmag  ready  to  cooqifcte  the  |iMii]iaw»bjcopf^ 
is.  ingthe  ea^ate;  but  that  the  deieodant  refoaed  tooonqpleli^ 
cgidbteof€oa>  ^j^  pnrrhair,  whereby  the  aaid  aam  of  41SL  beonne  faf- 
''•'^•'"•^    felted 

tindaoikaew, 

ti^Mkis-  Beplicatkni,  that  at  the  tone  of  the  plamtifiTa  ao  ooQlnck- 

fHb^tiS^tfie  uig,  and  of  the  defendantlB  reoehring  the  said  money,  ths 
tune  of  radi     jjaintiff  was  a  lunatic  and  of  nrownnd  mind,  and  theidij 


tb*  <U<wH«ii  incapable  of  contxactini?,  and  that  the  eontiact  was  of  no 

of  the  ^hun-  benefit  to  him,  of  all  of  whidi  the  defendant  had  notica 

^^  th«tdl[e  Bejoinder,  that  die  defendant  did  not,  when  the  fl^Tf^t"^ 

eoodoci  of  tlM  made  the  contract  and  paid  the  money,  know  that  the  plain- 

pUstiii;  upon  '  .     -^  ' 

iruiotii  oeem-  tiff  was  a  lunatic,  or  of  unsound  mind,  and  ino^iable  (rf  con- 
before  end  tracting;  but  that  the  contract  was  made  with  the  plaintiff 
d^^tiie  ^^ly  ^^^  ^  good  feith,  believing  that  he  was  able  to  un- 
inamcUon,  derstand  the  sama — ^The  surreioinder  traversed  this  alle- 

wMsdmiMible         .  -^ 

in  eridenoe  to    gation. 

*'  •  itiTe  me-  -^*  ^®  *"^  before  Wigktman,  J.,  at  the  last  Hereford 

Swa»  of  Assizes,  it  appeared  that  the  action  was  brou£:ht  to  recover 

ter  as  would  the  sum  of  41 5Z.  which  had  been  paid  to  the  defendant  by 

parent  to  the  ^^  plaintiff  as  a  deposit  upon  the  sale  of  an  estate  which  the 

ttf^hf  plaintiff  had  contracted  to  purchase  from  the  defendant 


doling      The  ground  upon  which  the  deposit  was  sought  to  be  re- 

witn  "^'^i 

covered  back  was,  that  at  the  time  of  the  contract  the  plain- 
tiff was  a  lunatic  and  incapable  of  contracting,  and  that  the 

(a)  This  case  first  came  before  the  Court  on  demurrer ;  see  Vol  9,  p. 
3^)9. 
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detendant  or  bis  agent  was  eogBiaant  of  that  &oi    It  ap-         ^^^ 

pnied  that  the  ocmtract  waa  entered  into  between  the       Bbatav 

|)kistiff  and  the  defendant's  agent  in  the  private  room  oS  an    K<Do^fii,u^ 

■i,  wfaoL  the  deposit  was  paid  by  a  cheqne  given  by  the 

fhiitiflC  and  which  was  duly  honoured.    lUs  transaction 

Ink  place  in  the  monib  of  November;  and  there  was  no 

inbi  that  at  that  time  the  plaintiff  was  of  nnaoimd  mind, 

ad  incapable  of  knowing  what  the  natm'o  of  the  transao- 

(in  wasL     On  the  part  of  the|daintiff  evidence  was  offered 

to  ihew  that  on  several  occasions  in  the  preceding  month  of 

tagaA,  and  in  October  also,  he  had  so  condncted  himself  as 

lilead  to  the  inevitable  condusionthathe  was  then  insana 

And  farther  evidence  of  a  similar  description  was  offered  of 

ks  oondnct  after  the  transaction.     On  the  part  of  the  de- 

fadant^  this  evidence  was  objected  to  as  inadmissible. 

The  leaned  Juc^|e^  however,  received  it,  and  a  verdict  was 

fasnd  for  the  jdaintiff  for  the  amount  claimed 

Wkatdey  having  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  of  the  improper  reception  of  this  evidence, 

Kmtkkg  and  Skmtisr  now  shewed  cause. — ^Although  it 
■tf  be  taken  to  be  an  admitted  &ct  upon  the  record,  that^ 
it  the  time  of  the  alleged  contract^  the  ]daintiff  was  of  unr 
madmind  and  incapable  of  contracting,  still  the  correct  mode 
of  establishing  the  disputed  fact  of  the  defendant's  know- 
ledge of  such  unsoundness  of  mind  was  by  the  production 
rf  evidence  of  the  plaintiff's  conduct  upon  the  various  occa- 
nons  before  and  after  that  transaction.  If  a  person  exhi- 
bilB  palpable  marks  of  insanity  immediately  before  and 
iamediately  after  any  particular  event,  such  conduct  may 
^  adduced  not  only  with  the  view  of  shewing  that  at  that 
piiticalar  time  the  party  was  insane,  but  also  that  the  fact 
Bwrt  have  been  evident  to  a  person  having  intercourse  with 
kim.  These  &ctB  form  links  in  the  chain  of  thenarrative,  which 
^  properly  laid  before  the  jury  in  support  of  the  issue.  As- 
^^mng  the  fiaurt  of  the  plaintiff's  insanity  to  be  taken  as  ad- 
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1854.        mitted  on  the  record,  still  that  does  not  preclude  the  de- 
Bkavam       fendant  from  establishing  the  fact  by  evidence,  in  order  to 
M'DowiiLL.    8^^®  *^®  J^^  ^®  power  to  draw  other  inferences  from  it  In 
Ed/w/wnds  v.  Oroveaia),  Alderson,  B.,  says,  "^  An  admisooa 
on  the  record  is  merely  a  waiver  of  requiring  proof  of  thon 
parts  of  the  record  which  are  not  denied,  the  party  h&ng 
content  to  rest  his  claim  on  the  other  bucts  in  dispute;  but^ 
if  any  inferences  are  to  be  drawn  by  the  jury,  they  must 
have  the  facts  from  which  such  inferences  are  to  be  drawn 
proved  like  any  other  facta''    And  further,  if  this  evidence 
was  immaterial  to  the  issue,  its  reception  would  not  aGford 
any  ground  for  a  new  trial — ^They  were  then  stopped  by 
the  Court 

Whatdey,  Oray,  and  Phipson  shewed  cause. — ^The  &ct  of 
the  plaintijBTs  insanity  at  the  time  the  contract  was  entered 
into  being  admitted,  the  only  matter  in  issue  was,  whether 
the  defendant  or  his  agent  was  cognisant  of  the  fact  Any 
evidence  not  directed  to  the  particular  time  of  the  transao- 
tion  was  inadmissible.  There  is  no  doubt  that  the  evidence 
would  have  been  legitimate  if  the  plaintifiTs  insanity  had 
been  in  dispute ;  but  it  had  the  effect  of  withdrawing  the 
attention  of  the  jury  from  the  question  in  issue,  and  it  is  pro- 
bable that  it  prejudiced  their  verdict  The  selection  of  va- 
rious periods  of  the  plaintiff's  life,  long  antecedent  to  the 
transaction,  was  a  hardship  upon  the  defendant,  who  had 
neither  the  means  of  knowing  that  such  evidence  would  be 
produced,  nor  the  power  of  meeting  it  If  this  be  true  as 
regards  the  evidence  of  acts  prior  to  the  transaction,  it  ap- 
plies with  much  greater  force  to  thie  evidence  of  the  plain- 
tiff's conduct  after  that  event  Even  had  the  defendant  been 
aware  of  the  plaintiff's  subsequent  conduct^  such  knowledge 
could  not  be  treated  as  affording  any  evidence  of  his  having 
heesk  aware  of  the  plaintiff's  state  of  mind  on  any  prior  occa- 

(a)  2  M.  &  W.  645. 
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sioiL    If  evidence  of  this  character  were  held  admissible,         ^^^ 

wiiere  could  the  line  be  drawn?     [Alderson,  R — That  is       BxAVAjf 

the  question.     If  evidence  of  the  man's  acts  just  before  and    mDohtnsll. 

just  after  the  bargain  would  be  allowable,  why  should  not 

evidence  of  his  demeanour  some  time  before  and  after  be 

ajoaUj  unobjectionable?  It  is  only  a  question  of  degree.    If 

Ae  issue  had  been  whether  or  not  the  defendant  on  a  par- 

tbakr  day  knew  that  the  plaintiff  was  suffering  from  a  fever, 

oould  not  it  have  been  shewn  that,  on  the  day  before  and  on 

the  day  after,  the  plaintiff  had  the  symptoms  of  fever  so  vi- 

libly  apparent  upon  him,  that  it  could  escape  the  observa- 

tioD  of  no  one  who  chose  to  use  his  eyes?] 

Pollock,  C.  R — We  are  all  of  opinion'  that  the  rule 
N^t  to  be  discharged.     It  was  moved  on  two  grounds : 
inX,  that  this  evidence  ought  not  to  have  been  received ; 
and  secondly,  that  it  did  not  sustain  the  issue  which  the 
joy  fixond.     As  to  the  latter  point,  the  learned  Judge  re- 
ports that  he  was  satisfied  with  the  verdict^  which,  accord- 
ing to  the  usual  practice  of  the  Court,  is  sufficient  to  justify 
ns  in  disposing  of  the  rule  on  this  point     I  may  also  add, 
that  I  perfectly  agree  with  the  verdict     There  is  no  doubt 
that  the  evidence  was  preferred  by  the  plaintiff's  counsel 
at  the  trial  for  the  piirpose  of  shewing  that  the  nature  of 
the  insanity  under  which  the  plaintiff  laboured  was  such 
that  the  defendant  must  necessarily  have  been  aware  of  its 
existence.     It  has  been  argued,  that  the  evidence  of  the 
plaintiff's  conduct  after  the  transaction  had  no  tendency  to 
prove  the  issue.     I  have  been  at  a  loss  to  see  any  difference 
between  the  evidence  of  what  took  place  before  and  afler- 
warda      The  evidence  was  not  offered  to  shew  that  the 
party  was  insane,  but  that  his  malady  was  of  such  a  descrip- 
tion as  must  have  been  obvious  to  any  person  having  in- 
tercourse with  him.     The  result  of  the  cause  may  have 
been  influenced  and  the  defendant's  case  may  have  been 
prejudiced  by  it,  but  there  were  other  circumstances  which 
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1854.        would  w^gh  in  the  plaintiff's  &vour;  and,  lookmg  at  all  dte 
Bkatah      evidence  in  the  case,  I  am  not  soiprised  tliaA  the  juiy 
Ml>oNNSLT.    Anived  at  the  verdict  which  lliey  retained. 

Aldebsox,  R,  concurred. 

Platt,  R — I  am  of  the  same  opinion.  The  evidence 
was  most  materiaL  The  character  of  the  plaintiff's  inr 
sanity  before  and  after  the  particular  transaction  was  meet 
important^  as  evidence  that  tiie  fisct  of  his  insanity  moflt 
have  been  known  to  a  party  dealing  with  him;  and  for 
this  purpose,  what  could  be  more  important  tiian  evidenoe 
of  the  apparent  state  of  his  mind  the  day  before  and  the 
day  after?  What  objection  could  there  be  to  proof  d 
the  plaintiff's  demeanour  in  a  previous  week?  Hie  quBS- 
tion  is  one  of  d^ree  only,  but  the  evidence  is  nevertheleii 
admissibla  The  fturther  off  the  evidence  is  earned,  tbc 
weaker  it  may  be;  but  it  is  still  evidence,  though  not|mM2^ 
of  the  f^ct  of  kno^dedge. 

Martin,  B. — I  am  clearly  of  opinion  that  this  evidence  ww 
properly  admitted.  This  is  a  matter  dependingnot  so  nvoel 
upon  any  rule  of  law  as  upon  the  rule  of  oonunon  senses  bj 
which  a  party  is  entitled  to  submit  all  sudi  hcto  to  the  jui] 
as  are  reasonably  relevant  to  the  issue.  The  plaintiff  had 
a  right  to  prove  eveiy  fact  which  would  lead  the  juiy  to  the 
particular  conclusion  to  which  he  sought  to  lead  them.  Thai 
conclusion  was,  that  on  the  particular  evening  in  question, 
when  the  bargain  was  oonduded,  it  must  have  been  afqia- 
rent>  from  the  plaintiff's  demeanour,  that  he  was  then  in- 
sane. If  the  plaintiff's  counsel  were  at  liberty  to  prove 
acts  indicative  of  his  insanity  shortly  before  and  shortly 
after  the  transaction,  they  might  lay  before  the  juiy  evi*- 
dence  of  what  his  demeanour  ivas  oa  other  oooasiona  The 
question  is  one  of  degree  only.  If  this  had  been  a  mattei 
of  private  inquiry,  the  question  would  naturally  be  how  this 
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petwii  had  conducted  himself  on  other  and  different  occa^ 
ft0D&  If  a  sectary  instance  of  insanity,  which  had  mani- 
fested itself  a  year  before,  had  been  brought  forward,  it  m'Donnsll. 
would  in  all  probability  not  have  influenced  the  issua 
For  my  own  part^  I  never  entertained  any  doubt  upon  this 
questioD,  and  I  regret  that  the  rule  was  granted. 

Kule  discharged. 


SaNDEBSC^  t;.  PbOCTER.  Jtme  15. 


L. 


this  case  Lush  had  obtained  a  rule  calling  on  the  de-  Where  a  sum- 

fsidaot  to  filiew  cause  why  the  plaintiff  should  not  have  his  en  out  before 

«te  taxed  under  the  15  &  16  Vict  c  64,  a  4.  Chi^™  for 

lie  cause  had  been  tried  in  one  of  the  superior  Courts,  «» ord«r  for 

^  the  plaintiflTs 

ind  the  plaintiff  had  recovered  a  debt  of  less  than  iOl,    A  coBts,  on  the 

nmmoDs  was  taken  out  beifore  Alderson,  B.,  at  Chambers,  ^^e  was 

lor  an  order  allowing  the  plaintiff  his  costs,  on  the  ground  ?'°®  "*  ^^}^^ 

thai  it  was  a  case  in  which  the  superior  Court  had  con-  Court  had 

cortent  jtirisdiction, — ^as  the  plaintiff  and  the  defendant  risdiction  with 

dwelt  more  than  twenty  miles  apart     The  learned  Judge,  court*  an^  the 

after  hearincr  both  sides,  refused  to  make  any  order,  and  J"dge,  on  the 

1      „  .  .  t  foots,  refused 

indorsed  on  the  summons  ''no  order,    it  appearing  that  to  make  the 

the  residence  of  the  defendant's  wife  was  within  twenty  a  li^o  a^^ 

mfles  of  the  plaintiff's  residence ;  holding,  imder  the  cir-  ^^^  ^^rt 

comstanoes,  that  the  residence  of  the  wife  was  the  residence  affidavits  in 

.  addition  to 

of  the  husband.  those  adduced 

at  Chambers 

Quain  now  shewed  cause,  and  was  proceeding  to  read  an 
affidavit  made  by  the  defendant  which  had  not  been  rea<i 
b^re  the  learned  Judge  at  Chambers;  when 

Lush,  contra,  objected. — ^The  affidavit  cannot  be  read. 
It  is  an  invariable  rule  of  practice,  that  new  materials 
cannot  be  used  upon  an  appeal  against  the  decision  of  a 
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Sahdbbsoh 

Pbocter. 


Judge  at  Chambera  [MaHin,  R — In  Oibbons  v.  jfifj 
di/ng  (a),  which  was  an  application  to  the  Court  to  resc 
an  order  for  the  arrest  of  the  defendant  under  the  1 
Vict  c.  110,  fresh  affidavits  were  allowed  to  be  used. 
derson,  B.,  there  says,  "  I  entertain  no  doubt  that  both  ] 
ties  are  at  liberty  to  use  fresh  affidavita  The  object  of 
Court  must  be  to  ascertain  all  the  £M;ts  correctly,  that  t 
may  determine  upon  satisfiEustory  grounds  whether 
Judge  8  order  is  to  be  set  aside  or  not  Suppose,  after 
making  of  the  order,  it  were  discovered'that  the  affida 
used  before  the  Judge  were  fidse,  ought  not  that  drcumsta 
to  be  brought  before  the  Court?"  PoUodc,  C  R— The  ] 
ties  must  bring  tl^e  same  affidavits  that  were  used  befoie 
Judge;  but  it  does  not  follow,  as  a  logical  deduction,  1 
they  may  not  bring  more.  It  would  be  bad  logic,  and  w 
justice,  to  hold  that  they  could  not;  for  what  we  seek  to 
certain  is  the  truth.]  The  decision  adverted  to  turned  u 
the  particular  words  of  the  statuta 


Pollock,  C.  R — We  rule  that  the  fresh  affidavit  i 
be  read    The  plaintiff  might  have  made  one  also,  if  he 
been  so  minded. 

The  rest  of  the  Court  ooncurred(6). 


The  case  then  proceeded,  and  the  affidavit  was  read;  i 
upon  it  principally,  the  rule  was  made  absolute  (c). 


(tt)  11  M.  &  W.  173. 
(6)  Parke,  B^  Platty  R,  and 
Martin,  B. 


(c)  See  the  2nd  ComnMni  1 
Prooedore  Act,  17  &  18  Vi< 
125,  8.  45. 
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HE  declaration  stated  that,  by  an  agreement^  the  plain-  An  agreement 
tiff  contracted  and  agreed  with  the  defendant  to  sell  and  ^^  delivery 
deliver  to  the  defendant^  and  the  defendant  contracted  and  ^^^'i^^^ 
agreed  with  the  plaintifif  to  buy  of  and  accept  from  him  "  foreign  re- 
eertain  goods,  to  wit,  fiye  parcels  of  refined  rape  oil,  war-  warranted  on- 
rutted  only  equal  to  certain  samples,  at  45!.  per  ton,  real  g^[|3S^"^ 
tire;  and  usual  diafL  to  be  free  delivered  and  paid  for  to  a  aotjlomplied 

.  .  ^^  with  by  the 

point  in  fourteen  days  in  ready  money,  allowed  two  and  a  tender  of  oil 
kilf  per  cent  discoimt    The  declaration,  after  the  usual  ^fo^i^°^ 
tfcnnentfl^  and  after  allying  that  the  plaintiff  was,  in  a  ^*^"f*-^ul" 
naaooable  time  aftier  the  making  of  the  said  contract,  and  equal  to  the 
within  the  said  fourteen  days,  ready  and  willing  to  make  a  samples. 
bee  ddiyery  of  the  said  goods  to  the  defendant,  according 
to  the  contract,  and  that  the  plaintiff  did  deliver  a  cer- 
tain portion  thereof  which  the  defendant  accepted,  laid  as 
a  breach  the  refusal  by  the  defendant  to  accept  the  residue 
of  the  said  goods. 

The  defendant  pleaded  (inter  alia)  that  the  plaintiff  was 
not  ready  and  willing  to  sell  and  deliver,  or  to  make  a  free 
ddivery  to  the  defendant  of  the  said  residue,  according  to 
the  oontTftCt;  but  was  only  ready  and  willing  to  sell  and 
ddiver  to  the  defendant,  and  to  make  a  free  delivery  to  him 
of  goods  which  were  not  refined  rape  oil,  and  were  not  equal 
D  the  said  samples,  as  and  for  the  said  residue  of  the  said 
goodsw    Upon  this  plea  issue  was  joined. 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  in 
^e  present  Term,  it  appeared  that  the  plaintiff  had  sold  to 
^  defendant,  through  his  broker,  a  quantity  of  rape  oil  in 
^  ordinary  way  by  bought  and  sold  notes.  The  sold  note 
'^  in  the  following  terms: — 

"  London,  31st  January,  1854. 
"  Sold  this  day,  for  Messrs.  A.  Nichol  &  Sons,  to  Mr.  U. 

VOL  X,  O  EXCH. 


EXCHEQUER  BEPORTS. 

A.  Gixlts,  the  five  undermentioDed  parcels  foreign  refined 
rape  oil,  being  about  thirty-three  tons  (little  more  or  leas), 
warranted  only  equal  to  samples  at  S51.  per  ton." 

At  the  time  of  the  Bale  samples  of  the  oil  were  deliv^od 
to  the  defendant,  and,  according  to  the  plaintiff's  evidence^ 
the  defendant  was  told  that  the  oil  was  mixed  to  a  certein 
extent  with  other  oil,  and  for  that  reason  it  was  sold  only 
equal  to  the  samplea  The  defendant  had  accepted  part  of 
the  oil  that  had  been  delivered  in  performance  of  the  agree- 
ment)  but  bad  refused  to  take  the  residue,  on  the  ground 
that  it  was  not  foreign  refined  rape  oil,  but  a  mixture  of 
hemp  and  rape  oil  The  oil  tendered  corresponded  with 
the  samples  given,  which  consisted  of  mpe  oil  adulterated 
with  hemp  oil.  On  the  part  of  the  plaintiflC  >t  was  ad- 
mitted that  the  oil  was  not  foreign  refined  rape  oil ;  hot  H 
was  contended  that  the  oil  was  known  in  the  market  ai 
such.  And  upon  this  point  evidence  was  adduced  on  boUi 
sides.  It  was  also  contended,  on  the  part  of  the  plaintifi| 
that,  as  the  oil  was  sold  by  samples,  the  defendant  was  bound 
to  accept  the  oil,  as  it  corresponded  with  the  samples. 

The  learned  Judge  told  the  jury  that  the  statement  in 
the  sold  note  as  to  the  samples  related  to  the  quality  only 
of  the  article ;  and  that  according  to  the  contract  the  de- 
f^idant  was  entitled  to  have  rape  oil  delivered  to  him, 
unless  the  plaintiff  could  shew  a  distinct  usage  in  the  <h1 
trade  by  which  the  words  "rape  oil"  are  understood  to 
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ground  of  miadirection. — ^The  jury  ought  to  have  been  told      ^854. 

that  the  plaintiff  had  complied  with  t^e  contract  by  deliver- 
,  ing  an  article  which  corresponded  wit^  t^e  samples.  The  oil 
was  warranted  only  equal  to  samples.  The  deUvery  of  the 
am^es  was  for  the  purpose  of  avoiding  all  dispute  as  to 
the  thing  itself  Wh^re  an  article  is  sold  by  sample,  the 
fodiaser  baa  an  opportunity  of  judging  of  its  quality,  and 
he  therefore  knows  what  he  buya  [Pa/rke,  B. — I  told  the 
jmy  that  the  oil  must  be  equal  in  quality  to  the  samples, 
nd  that  the  plaintiff  agreed  that  it  should  also  be  foreign 
n^  olL  Pollock,  C.  B. — ^The  plaintiff  is  bound  to  deliv^ 
inwM»*>»iTig  of  that  description  which  he  contracts  to  ddUiver. 
HoM,  R — ^The  plaintiff  would  not  have  fulfilled  the  terms 
cf  this  agreement  if  he  had  delivered  whale  oil,  although 
the  Baroplffl  had  consisted  of  that  description  of  oil.]  The 
ttticfe  here,  although  adulterated,  corresponded  with  the 
am^es^  and  the  defendant  knew  what  he  wafi  purchasing, 
nd  cooaequently  was  not  decdved. 

Pollock,  C.  B. — ^This  is  an  api^cation  for  a  new  trial,  on 
the  ground  of  supposed  misdirection  by  my  Brother  Parke; 
ttuil  am  of  opinion  that  th^:«  ought  to  be  no  rula     The 
<Iiie8ti(Xi  turns  upon  the  meaning  of  certain  words  in  the 
contract,  by  which  the  plaintiff  sold  a  quantity  of  oil  to  the 
defendant;  and  the  question  is,  whether  the  defendant  was 
bound  to  take  and  pay  for  the  oil  which  the  plaintiff  de- 
firwed  to  him,  and  which  the  latter  refiised  to  accept.     The 
important  words  in  the  contract  are  these:  "  foreign  refined 
ape  oil,  warranted  only  equal  to  samples."  My  brother  Parke 
tdd  the  jury  that,  according  to  the  true  construction  of  this 
contract,  not  only  the  article  delivered  must  agree  with  the 
samples  in  quality,  which  was  the  meaning  of  the  words  "war- 
ranted only  equal  to  samples,"  but  also  that  the  oil  ought  to 
agree  with  the  description  of  it  in  the  contract  as  to  its  char- 
acter.   It  was  contended  by  Mr.  Worsen  that  the  expression 

02 
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l^^^      "  warranted  only  equal  to  samples  "  excluded  every  other 
scription  of  wammty;  and,  provided  the  oil  deUvered  y 
equal  to  the  samples,  that  was  suffici^it  to  render  the 
fendant  liable  to  take  it  and  pay  for  it,  although,  in  pc 
of  &ct,  it  did  not  answer  the  description  of  being  foreign 
fined  rape  oiL    The  effect  of  that  argument  is,  to  render 
words  ''foreign  refined  rape  oil''  of  no  avail     Such  a  pro 
sitioncaimot  be  supported.  I  think  the  direction  was  per&c 
correct;   for,  as  my  Brother  PlaU  observed,  it  could 
be  contended  that,  if  it  had  turned  out  that  the  oil  i 
whale  oil,  the  contract  would  have  been  performed.     By 
terms  of  this  contract,  it  must  be  taken  that  the  plain 
agreed  to  deliver  foreign  refined  rape  oil,  and  not  that 
professed  to  sell  any  oil  whatever.    Mr.  Watson  then  c 
tended,  that,  as  between  the  parties  themselves,  the  as 
pies  were  oil  which  was  imderstood  by  them  as  be 
foreign  refined  rape  (m1;  and  witnesses  were  called  to  A 
that  such  was  the  imderstanding  between  these  part 

• 

But  the  contract  must  be  read  according  to  what 
¥nitten  by  the  parties,  for  it  is  a  well-known  princiidc 
law,  that  a  written  contract  cannot  be  altered  by  pa 
If  A.  and  B.  make  a  contract  in  writing,  evidence 
not  admissible  to  shew  that  A.  meant  something  differ 
from  what  is  stated  in  the  contract  itself  and  that  R 
the  time  assented  to  it  If  diat  sort  of  evidence  were 
mitted,  every  ¥nitten  document  would  be  at  the  merc^ 
witnesses  that  might  be  called  to  swear  anything. 
Brother  Parke  was  quite  correct  in  telling  the  jmry  thai 
they  were  satisfied  that  the  plaintiff  had  established  ihei 
that,  by  the  general  usage  of  persons  dealing  in  this  ; 
ticular  article,  the  oil  in  question  was  denominated  fore 
refined  rape  oil,  the  plaintiff  would  be  entitled  to  the  verd 
The  jury  found  for  the  defendant,  adding,  however,  that 
defendant  knew  what  he  was  buying.  The  case  theref 
resembles  that  which  I  have  already  put,  viz.  thai 
written  contract  cannot  be  contradicted  by  evidence  of 


TRINIT7  TEBM,  17  VICT.  195 

meaning  which   the  parties  allege  that  they  themselves      ^^8^4. 
attach  to  its  worda 

Piatt;  R — I  am  of  the  same  opinion.  By  the  terms 
'only  equal  to  samples''  I  imderstand  that  the  oil  to  be 
deliveEed  iras  to  be  equal  to  the  samples  in  quality.  But 
the  defendant  did  not  refuse  to  accept  the  oil  tendered  to 
him  on  the  ground  that  it  did  not  equal  the  samples,  but  on 
aoooimt  of  its  not  being  foreign  refined  rape  oil  at  alL  And 
die  learned  Judge  told  the  jury  that,  if  they  should  t}iink 
diat  was  aOy  the  defendant  was  not  boimd  to  accept  it 
That  direction  was  perfectly  correct  K  the  jury  had  foimd 
diat  the  article  which  the  plaintiff  tendered  was  known  in 
the  market  under  the  name  and  description  of  foreign  re- 
fined tape  oil,  the  plaintiff  would  have  been  entitled  to  suc- 
ceed; bat  that  question  was  put  to  the  jury,  and  they  were 
rfopinum  that  it  was  not  known  as  sucL  Then  how  could 
it  be  said  that  what  the  plaintiff  tendered  was  what  he 
agreed  to  sell 

Mabtik,  B.,  who  was  not  present  during  the  whole  of 
the  case,  said  that  he  concurred  in  what  had  been  said  by 
the  Court 

Parke;  B. — I  am  of  opinion  that  a  sale  by  sample  relates 
only  to  the  quality  of  the  article  sold  by  the  sample.  The 
evidence  went  to  shew  that  the  oil  offered  did  not  answer 
the  description  of  the  article  sold,  and  the  jury  so  found. 
The  warranty  affects  only  the  quality,  but  not  the  nature 
of  the  article  itself 

Rule  refused  (a). 

(a)  See  GomperU  v.  BartUUy  2  £.  &  B.  849. 
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June  13.  Lake  u  Plaxtok. 

On  the  trial  of  X  HIS  was  an  action  of  trespass  for  breaking  ike  pla; 
tw^the  lord  ^^^  *"^^  ^^^  throwing  down  a  certain  fence  of  the  pi 
of »  manor       The  defendant  pleaded  that  he  was  the  owner  of  20( 

and  a  com-  /.  i      -.  .  .  ttt 

moner,  as  to  of  land  in  the  parish  of  Wanstead,  and  thaty  as  appurtei 

the  former  to  ^^^  land,  he  had  a  right  of  oommon  upon  the  wastes 

tiOT^of  Sie*"^  the  parish;  and  that  the  close  in  question  had  been  i 

waste,  leaving  ftQly  indosed  by  the  plaintiff ;  and  that  the  defendant 

a  sufficiency  of  ... 

oommon  for     not  enjoy  his  right  of  common  of  pasture;  and  that^ 

arij^t  of^wmi-  ^^^  ^^  ^^^  pulled  down  the  fenca  The  plaintiff  r 
mon  there,  the  ^^^  Lo^  WeUesley,  the  lord  of  the  manor  of  Wai 

waste  being  "^ 

part  of  a  royal  was  the  owner  of  tiiese  wastes,  and  that  he  had  ap| 
that  the  right'  and  indosed  this  space  of  thirty-four  acres,  leaving  sui 
to  turn^deeiT  common  of  pasture  for  the  use  of  the  defendant  and 
on  the  waste     ^^  parties  having  right  of  common  there;  and  thaj 

did  not  form  *-  "  ^  ^ 

an  element  for  Wellesley  had  demised  the  close  m  question  to  the  pi 
tion  ofSe jury  Th^  defendant,  by  his  rejoinder,  denied  that  there  was 
of  sufficiency^  cient  common  of  pasture  left  for  the  purpose  mentic 
of  common,  in  XJpon  which  issue  was  joined. 

a  case  ^^here  __ 

no  deer  had         At  the  trial,  before  Creaawdl,  J.,  at  the  last  Essex  Su 
OT^Sie^waste     Assizes,  it  appeared  that  Lord  Wellesley,  the  eldest 
for  upwards  of  JjqyA  Momiuffton,  was  the  lord  of  the  manor  of  Wai 

twenty  years.  o       '  ^ 

and  that  he  had  inclosed  a  piece  of  the  waste,  to  the 
of  thirty-four  acres ;  that  Wanstead  formed  a  part 
Royal  Forest  of  Waltham ;  and  that,  for  the  protection 
deer  belonging  to  the  Crown  during  the  space  of  a  mo 
that  season  of  the  year  when  deer  breed,  the  cattle 
turned  off  the  waste.     This  time,  which  is  called  the 
month*'  (a),  was  still  observed,  although  there  was  n 
dence  that  any  deer  had  been  seen  there  for  upwa 
twenty  yeara 

On  the  part  of  the  defendant  it  was  contended 
the  right  of  the  Crown  to  turn  deer  upon  the  waste  i 

(a)  See  Mauwood,  tit.  "  Fence  month." 
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etement  for  the  consideration  of  the  jiury  in  determining  the 

question  of  the  sufficiency  of  common.     The  learned  Judge, 

however,  said,  that  he  would  treat  the  case  as  independent      plaxton. 

of  any  right  which  the  Crown  had ;  and  left  the  case  to  the 

jmy  with  that  view.     The  plaintiff  had  a  verdict 

James  obtained  a  rule  nisi  for  a  new  trial,  (inter  alia),  on 
tfae  ground  of  misdirection. 

In  last  Easter  Term  (April  28) 

Sr  F.  Theaiger  and  BovUl  (WiUes  with  them)  shewed 

eMsa — ^The  lord  of  the  manor  had  the  right  to  approve  if  he 

left  8ii£Bcient  of  common  upon  the  rest  of  the  waste.     He 

hw  such    right   imder   the  statute   of  Merton,  20   Hen. 

S,CL  4    The  right  of  the  Crown  to  turn  deer  upon  the  forest 

vis  not  a  question  for  the  consideration  of  the  jury  in  arriv* 

ing  at  a  condusion  as  to  the  determination  of  such  sufficiency. 

The  dispute  is  betwe^i  the  lord  and  the  commoners,  and  the 

Bgkt  of  the  Crown,  being  a  distinct  right,  does  not  affect  the 

if^i  of  common :  Manwood's  Treatise  on  Forest  Laws,  4th 

edit  pc  96.     In  the  same  treatise  it  is  laid  down  (a),  that 

"  it  appeareth  in  charta  de  forest^,  article  1,  that  where  the 

king  hath  afforested  his  own  woods  gr  lands,  the  same  shall 

ronain  a  forest ;  but  salva  communis  de  herbagio,  et  aliis  in 

eidem  forests,  illis  qui  prius  eam  habere  consueverunt.     So 

that  by  the  afforestation,  he  doth  not  abridge  or  prejudice 

any  man  to  have  common  who  had  a  right  before ;  but  the 

same  is  reserved,  as  it  was  at  common  law ;  a  fortiori,  where 

he  afforests  the  woods  and  lands  of  another  man  he  doth  not 

abidge  their  right  to  have  common  in  any  waste  soil  or 

other  place  in  the  forest  where  they  used  to  have  common 

beftffe,  and  with  such  cattle  as  are  commonable  there"     The 

existenoe  of  such  right  of  the  Crown  does  not  deprive  the 

lori  of  the  right  to  approve,  as  was  suggested  by  the  Covul 

on  the  motion  for  the  rule     If  such  right  of  the  Crown  were 

to  be  taken  into  consideration,  the  lord  would  never  be  able 

to  exercise  his  right  to  approve     There  was  no  evidence  that 

(a)  Page  82. 
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2^^^  the  Crown  had  right  of  common  upon  the  waste  In  Boul' 
cott  V.  WinmiU  (a),  it  was  held  by  the  Court  of  King's 
Bench,  that  there  may  be  a  valid  custom  in  a  manor  within 
the  limits  of  an  ancient  forest  belonging  to  the  Crown, 
for  the  lord,  with  die  assent  of  the  homage^  to  grant  parcels 
of  the  waste  to  be  held  in  severalty  by  copy  of  court  roll,  and 
inclosed  in  exclusion  of  persons  having  right  of  common. 
Lord  EUenbcmmgh,  C.  J.,  there  said,  '*  I  see  no  reason  why 
the  waste  may  not  legally  be  granted  out  in  the  manner 
stated  in  the  replication,  although  part  of  ihe  manor  be 
within  the  royal  forest  of  Waltham.  The  Crown  may  still 
exercise  the  same  rights  of  forest  over  it  as  befora  Whether 
the  deer  be  excluded  must  depend  upon  the  nature  of  the  in-, 
closures.  K  the  fences  erected  are  higher  than  are  permitted 
by  the  laws  of  the  forest^  the  forest  officers  may  still  interfere 
and  break  them  down.  According  to  the  custom,  the  grant 
is  only  to  the  exclusion  and  abolition  of  rights  of  com- 
mon, not  of  the  rights  of  forest  I  know  instances  in  Windsor 
forest  in  which  the  Crown  has  made  grants  in  severalty,  re- 
serving the  rights  of  forest,  with  an  advanced  rent  while  these 
rights  shall  not  be  exercised''  This  right  of  the  Crown  is 
analogous  to  that  of  the  right  of  turbary.  And  in  FavH>eU 
V.  8tricMand(J)),  it  was  held,  that  the  lord  of  a  manor  may  in- 
close part  of  a  common  against  tenants  having  common  of 
pasture,  notwithstanding  they  have  also  common  of  tur- 
bary, if  he  leave  sufficient  common  of  pastura  Willed, 
C.  J.,  in  delivering  the  judgment  of  the  Court  says^  "  Though 
a  lord  cannot  by  virtue  of  the  statute  of  Merton  inclose  and 
approve  against  conmion  of  turbary,  and  so  it  is  expresdy 
laid  down  by  Lord  Coke  in  2  Inst  87,  in  his  conmient  on 
this  statute,  which  we  admit  to  be  good  law,  yet^  we  ate  of 
opinion  that  where  there  is  common  of  pasture  and  <ronmion 
of  turbary  in  the  same  waste,  the  conmion  of  turbary 
will  not  hinder  the  lord  from  inclosing  against  the  common 
«  of  pasture,  for  they  are  two  distinct  rights.  Supposing  one 
man  has  common  of  pasture  and  another  has  common  of 
(a)  2  Camp.  261.  (6)  Willes,  57. 
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turbary  in  tlie  same  waste,  he  that  has  common  of  pasture         1854. 
cannot  justify  throwing  down  the  lord's  indosure,  provided 
there  be  sufficient  common  of  pasture  left^  because  another 
person  has  oonomon  of  turbary  in  the  same  common.    And 
wbereyer  rights  are  in  thdr  nature  distinct^  as  conmion 
of  pasture  and  conmion  of  turbary  certainly  are,  we  think 
it  wiQ  be  just  the  same,  though  they  happen  to  concur 
in  one  and  the  same  person,  as  they  do  in  the  present 
caaa    K  it  were  oth^wise,  it  would  be  just  the  same  in 
oommoQ  of  piscary  and  common  of  estovers,  for  Lord  Coke 
BajB^  that  the  statute  does  not  extend  to  either  of  them. 
And  yet  it  would  seem  to  be  absurd  to  say,  that  a  lord 
onnot  indoee  against  common  of  pasture,  because  his  tenants 
or  some  other  persons  have  common  of  piscary  or  conmion 
of  estoveis  in  the  same  waste;  whereas  his  inclosure  may  be 
Dointenruption  to  their  enjoyment  of  their  common  of  piscary 
or  estovers ;  nay,  probably,  their  common  of  estovers  may  be 
be  better  for  such  indosura     If,  indeed,  by  such  inclosure, 
their  oammon  of  piscary  or  their  common  of  estovers  were 
aSected,  or  they  were  interrupted  in  the  enjoyment  of  either 
of  these  lights,  they  might  certainly  bring  their  action,  and 
tie  lord,  (to  be  sure)  in  such  case,  could  not  justify  such  in- 
dosore  in  prejudice  of  t^ese  righta    And  so  may  t^e  plaintiff, 
in  the  present  case,  if  he  be  interrupted  in  the  enjoyment  of 
his  common  of  turbary:  but,  by  his  present  action,  he  does 
Dot  complain  of  any  such  interruption,  nor  does  he  insist  upon 
anj  such  matter  in  his  replication.''     The  authority  of  this 
case  was  recognised  and  acted  upon   in   Shakeapear  v. 
Peppin  (a).   Although  the  right  of  turbary  would  go  to  dimi- 
wh  the  pasture,  yet  the  question  there  is,  whether  suffident 
pasturage  is  left     Assuming,  therefore,  that  there  was  evi- 
dence of  the  right  of  the  Crown  to  turn  deer  on  the  waste,  it 
was  not  a  qustion  for  the  jury  as  between  the  lord  and  the 
commonerB.     ALnd,  as  a  matter  of  calculation,  it  was  properly 
exduded,  inasmuch  as  there  was  no  evidence  of  the  existence 
erf  any  deer  in  the  place  for  many  years. 

(a)  6  T.  R  741. 
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hJLKM 

9. 

Flazxoh. 


James,  Bramwell,  and  BodnveU  in  support  of  tlie  role— 
The  right  of  the  Crown,  of  which  right  there  was  evidence 
was  improperly  withdrawn  firom  the  consideration  of  the 
juiy,  who  were  called  upon  to  esomate  the  sufficiency  of  com* 
mon  left>  after  deducting  the  amount  of  the  waste  which  the 
plaintiff  had  inclosed.  The  recent  Act^  14  &  16  Vict  c.  48, 
"  An  Act  for  disafforesting  the  forest  of  Hainault  in  the 
Coimty  of  Essex,"  recognises  the  rights  of  ihe  Crown  over 
this  forest  The  amount  of  the  pasturage  would  be  dimi- 
nished by  deer  being  fed  in  the  placa  The  plaintiff  is  bound 
to  shew  that  he  has  left  sufficiency  of  common  remaining; 
and  the  defendant  relies  upon  the  right  of  ihe  Crown,  not 
merely  as  such,  but  as  introducing  an  dement  of  uncertainty 
which  the  plaintiff  is  bound  to  dear  up.  If  there  had  been  a 
rabbit  warren,  the  juiy  could  not  have  disr^aided  such  a  fiict 
in  their  calculation.  The  learned  Judge,  therefor^  im^iroper- 
ly  withdrew  this  matter  firom  the  consideration  of  the  jury. 

Cur.  adv.  vult 

Pollock,  C.R,  now  said. — In  this  case  the  particular  point 

left  for  our  decision,  and  one  on  which  the  motion  was 

founded,  was  that,  in  calculating  whether  suffident  common 

had  been  left  after  the  indosure  by  the  lord  of  a  certain 

portion  of  the  common,  no  calculation  had  been  made  with 

reference  to  the  Crown's  right  to  put  deer  to  an  unlimited 

extent  upon  the  conunon.     My  learned  Brother  CresswM 

directed  the  jury  to  make  the  calculation,  upon  tiie  question 

of  sufficiency,  without  reference  to  that  right  of  the  Crown, 

or  the  possibility  of  the  Crown  interfering  and  putting  any 

deer  upon  the  common,  it  being  proved  in  point  of  &ct  that 

there  had  been  no  deer  there  for  upwards  of  twenty  yeara 

We  are  of  opinion  that^  underthese  circumstances,  the  learned 

Judge  was  perfectiy  right  in  so  directing  the  jury,  inasmuch 

as  the  right  in  question  ought  not  to  have  been  an  dement 

in  the  calculation.    The  rule  for  a  new  trial  will  therefore  be 

discharged. 

Rule  discharged. 
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He  Guardians  of  the  Poor  of  the  Lexden  and  Munster       Jwm  la 

Union  v.  Southgate. 

iPOOLLETTf  on  the  part  of  the  defendant,  moved  (a)  for  The  defendant 
•prohibition  directed  to  the  judge  of  the  County  Court  held  ti^^unty 
at  Colchester,  to  stay  him  from  further  proceeding  with  the  ^SSwi^ 
plaint  in  this  case.     It  appeared  diat  a  plaint  had  been  is-  city  aaexecu- 
soed  on  bdialf  of  the  guardians  of  the  poor  for  the  Lexden  administrator 
and  Munster  Union  against  the  defendant,  in  which  the  ^j|j^  ^^  ^^ 
plamtifib  proceeded  against  the  defendant  as  administrator  ?^^i/^^.. 
rf  John  Ingate  Southgate,  deceased,  and  as  executor  of  Jane  plaintifb 
Southgate  his  widow,  deceased,  for  the  sum  of  172.  Is.  paid  ^^hioh  capa- 
fcr  the  support  of  the   children  of  the  deceased.      On  ^^^^^ 
flie  triad  evidence  was   tendered  on  behalf   of  the  de-  ^^'>  fndfSr- 

ther,  that  there 

fendant^  that  he  was  not  the  executor;  and  he  called  upon  was  no  eri- 
&e  judge  to  make  the  plaintiflfe  elect  in  which  of  the  two  a^mey,  who 
diaiacters  they  would  proceed  against  him;  but  this  the  *^^^^**^?tL 
leamed  judge  refused  to  do.     It  was  farther  objected,  that  claim,  had 
tiieplaintiflw,  as  guardians  of  the  poor,  were  a  corporate  body,  thorised  by 
and  that  the  appointment  of  the  attorney  must  be  by  resolu-  JJ'ho^,!JS?f  S^ 
tion  at  a  meeting,  as  required  by  5  &  6  Vict  c.  57,  s.  17,  guardians  of 

,     ,  ,  ^  ^    ,         .,  rm        T    ,  thepoorofa 

and  that  there  was  no  such  evidence.     The  Judge  over-  parish,  to 
niled  this  objection  also,    and  the   plaintifEs  had  judg-  ^i^^  The*^ 
ment    The  affidavit  in  support  of  the  rule  stated,  that,  J;^  ^^ 
although  the  defendant  was  administrator  of  John  I.  South-  objection8,and 
gate,  he  had  not  been  appointed  executor  of  the  widow,  and  against  the 
not  dcme  any  act  to  render  himself  executor  de  son  tort         neiSy  :~^ 

Held,  assum- 
ing the  ded- 

WooUett  in  support  of  the  motion. — First,  the  judge  of  the  sion  to  be  in- 
county  coiirt  had  no  jurisdiction  to  try  two  separate  and  dis-  3^  the  Judge 
tinct  claims  under  one  summons;  and  a  general  judgment  ^^^s^ 

tion,  such  ob- 
jections af- 
forded no  ground  for  a  prohibition. 

(a)  June  8. 
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1864        having  been  given  against  the  defendant  in  the  double  capa- 
QuARDiANs,    city  of  administrator  and  executor,  he  is  imable  to  apportion 
Ac.  ofLkdin  ^^  ^jg^    Secondly,  until  it  was  shewn  that  the  attorney 
SouTHcyLTB.    acted  by  proper  authority,  as  required  by  the  5  &  6  Vict  a 
57,  the  cause  was  not  in  courts  and  the  judge  had  no  juris- 
diction; and  the  proper  course  was  to  strike  it  out  of  the 
paper,  as  required  by  the  79th  section  of  the  9  &  10  Yict  a 
95.    [PoUock,  C.  B. — ^The  Court  will  consider  whether  a  rule 
ought  to  be  granted.    The  amount  is  so  small,  that  no  rule 
will  be  granted,  unless  it  be  very  clear  that  the  rule  wHl  be 
made  absolute.] 

Cur.  adv.  vult 

Pollock,  Q  B.,  now  said. — In  this  case  the  plaint  was 
against  the  defendant  in  a  double  capacity,  and  the  judge  of 
the  county  court  pronounced  judgment  against  him  gener. 
ally.  On  the  motion  for  the  rule,  we  were  very  much 
pressed  to  grant  ity  on  the  groimd  that  such  decision  was  not 
only  erroneous^  but  that  the  judge  had  no  jurisdiction.  We 
have  considered  the  question,  and  are  of  opinion  that  there 
ought  to  be  no  rula  It  may  be,  that  the  decision  was  erro- 
neous; but^  even  in  a  case  where  there  is  not  a  particle  of 
evidence  to  support  the  decision,  still  if  the  county  court 
has  jurisdiction,  that  is  no  ground  for  a  prohibition.  The 
County  Court  Act  gives  relief  in  certain  cases  upon  applica- 
tion to  a  superior  Coiurt  before  trial,  and  by  appeal  after 
trial ;  but  the  present  case  does  not  fsil  under  either  form  of 
relief  Upon  the  ground,  therefore;,  that  the  decision,  though 
perhaps  erroneous,  was  made  with  jurisdiction,  the  rule 
must  be  refused. 

Rule  refused. 
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1854. 
AVANZO   V.  MUDIE.  j^ 

J.flE  declaration  stated  that,  after  the  passing  of  the  7  &  Theproprietor 
8  Vict  c  12.  her  Majegty  duly,  and  according  to  Ag  statute  ^^^ 
in  such  case  made,  by  Order  in  Council  directed,  that  as  daimoopy- 

lig^t  therein 

lespects  prints  which  should  after  the  17th  of  January,  under  the  Ixk- 

1852,  be  first  published  in  France,  the  authonf,  inventors,  c^^htAct, 

engravers,  and  makers  thereof  respectively,  their  respective  ^^v®^** 

ezecutorB^  &a,  shall  have  the  privilege  of  copyright  therein,  the  date  of 

during  such  period  as  the  authors^  inventors,  designers,  ^d^fof 

ognyers.  and  makers  of  the  like  works  first  published  in  ^^^^ 

the  United  Kingdom  were  then  entitled  to   under  the  on  the  plate 

and  printed  on 

itatotes  then'in  force  relating  to  the  copyright  thereof;  that  the  print  aa  re- 
the  plaintiff  was,  at  the  time  of  committing  the  grievance,  &c.,  g  q^  2 ^c!l3. 
and  still  is,  the  proprietor  of  a  certain  print,  to  wit,  a  litho- 
graph called  La  Moiason  Abondante,  first  published  in 
France  after  the  17th  January,  1852,  and  was  at  the  time 
d  the  committing  of  the  grievances,  &c.,   and   still  is, 
entitled  to  the  sole  right  and  liberty  of  printing  and  re- 
printing the  same :  Tet  the  defendant,  after  the  said  first  pub- 
lication of  the  said  print,  and  whilst  the  plaintiff  was  such 
proprietor,  did  unlawfully  publish,  sell,  and  otherwise   dis- 
pose of  copies  of  the  said  print,  &c.,  without  the  consent  of 
the  plaintiff  so  being  such  proprietor  thereof  which  copies* 
so  published,  sold,  and  disposed  of  by  the  defendant,  had 
been  engraved,  etched,  worked,  lithographed  and  copied 
finom  the  print  of  the  plaintiff,  &a 

Sixth  plea — That  the  name  of  the  proprietor  thereof 
was  not  nor  is  truly  engraved  upon  the  plate  from  which 
the  said  print  was  taken. 
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^854.^  Seventh  plea — ^That  the  name  of  the  proprietor  thereof 

was  not  nor  is  truly  printed  on  the  said  print 

Eighth  plea. — ^That  the  day  of  the  first  publishing  thereof 
was  not  nor  is  truly  ^igraved  upon  the  plate  firom  which 
the  said  print  was  taken. 

Ninth  plea — That  the  day  of  the  first  publishing  thereof 
was  not  nor  is  truly  printed  on  the  said  print 

Demurrers  and  joinders  therein. 

Hawkma,  in  support  of  the  demurrers. — ^The  question 
raised  by  the  demurrers  is,  whether  the  proprietor  of  a 
foreign  print  who  ckuns  copyright  therein  under  the  Inter- 
national Copyright  Act,  7  &  8  Vict  c.  12,  is  bound  to  com- 
ply with  the  provisions  of  the  8  Qeo.  2,  c.  13.  By  the  Ist 
section  of  the  Utter  Act,  the  copyright  in  such  prints  as  are 
there  described  is  vested  in  the  proprietor  ''  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of  the  first  pub- 
lishing thereof,  which  shaU  be  trvZy  engraved  with  the 
name  of  (he  proprietor  on  each  plate,  amd  printed  on 
every  euch  primi  or  pri/rUs"  It  is  true,  that  the  7  &  8 
Vict  c.  12,  recites  the  8  Qeo.  2,  c.  13  ;  but  the  particulars 
to  be  observed  in  order  to  obtain  a  copyright  imder  the  7 
&  8  Vict  c.  12,  are  prescribed  by  the  6th  section,  which 
enacts  that  "  as  regards  prints,  the  title  thereof,  the  name 
and  place  of  abode  of  the  inventor,  designer,  or  engraver 
thereof,  the  name  of  the  proprietor  of  the  copyright  therein, 
and  the  time  and  place  of  the  first  publication  thereof  in 
the  foreign  country  named  in  the  Order  in  Council  under 
which  the  benefits  of  the  Act  shall  be  claimed,  shall  be  entered 
in  the  said  Begister  Book  of  the  said  Company  of  Stationers  in 
London."  [Martvn,  B.— The  4fth  sect  of  the  7  &  8  Vict  c.  12, 
expressly  says,  that  in  case  the  Order  in  Coimcil  shall  apply 
to  prints,  *'  aU  and  singular  the  enactments  of  the  said 
Engraving  Copyright  Acts  "  shall  apply  to  and  be  in  force 
in  respect  of  the  prints  to  which  such  order  shall  extend^ 
and  which  shall  have  been  registered  as  thereinafter  provid- 
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ed,  in  the  same  maimer  as  if  they  had  first  been  published  ^  1854. 
in  the  United  Kingdom,  except  such  of  the  enactments  as 
shall  be  excepted  in  such  Order/']  That  means  that  the  pro- 
prietors of  foreign  prints  who  have  registered  them  shall 
have  all  the  privil^es  of  copyright  and  remedies  for  in- 
fringement ivhich  are  given  by  the  Copyright  Act&  In 
Brooks  V.  Cock  (a),  LitUedalef  J.,  says,  "  That  the  words,'' 
which  shall  be  truly  engraved  on  each  plate,  ''are  not  merely 
directory,  but  make  such  engraving  part  of  the  thing  to  be 
protected.''  [Parke,  B. — It  is  perfectly  clear,  that  the  pro- 
prietar  of  a  foreign  print  who  claims  a  copyright  under  the 
International  Copyright  Act  must  comply  with  the  provi* 
■ODS  of  the  8  Geo.  2,  a  13.] 

Henmker  appeared  to  aigue  for  the  defendant,  but  was 
not  called  upon. 

Per  Curiam  (5). — ^There  must  be  judgment  for  the  de- 
fcikdant 

Judgment  for  the  defendant. 

(a)  3  A.  &  E.  138. 
(h)  Parke,  B.,  Alderton,  B.,  PlaU,  B.,  and  Martin,  B. 
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1854. 


June  27.  MawSON  v.  BuLNE. 

^w^^fin  Assumpsit  by  indorsee  of  a  biU  of  exchange,  drawn 

infknt»  aeoepi-  the  Ist  of  May,  1853,  by  F.  Pottinger  upon  and  accepted 

oommodation  by  the  defendant,  for  payment  to  the  order  of  F.  Pottinger 

f bm*of^"'  of  5001  three  months  after  date. 

S^fS**  (?^  Plea:  that  at  the  time  of  the  acceptinfr  of  the  said  bill  of 

500f.,  which  .    '^      ® 

WB8  indoraed    exchange,  the  defendant  was  an  infeuit  within  the  age  of 

to  the  plain-       .         . 

tiff.  WTien  twenty-one  years. 

*^  ^"d  ^^         Replication  :  that  the  defendant,  before  the  commence- 

drawer  was  ment  of  this  suit,  attained  the  full  age  of  twenty-one  years^ 

the  plaintiff  And  that  the  defendant,  after  such  full  age,  and  before  the 

S^^f^^t  commencement  of  this  suity  duly  and  according  to  law  rati* 

to  hold  the  ged  and  confirmed  the  said  bill  of  exchanire  and  contract 

biUonreoeiv-  ,        .  ^ 

ing  interest     and  his  liabihty  thereon. 

fendant  came        ^^  rejoinder  took  issue  on  the  replication. 

J^lStoto tiie  ^^  *^®  ^^'  *^*^^  Parke,  R,  at  the  Middlesex  Sittings 
Dlaintiff  as  fol-  in  Trinity  Term,  it  appeared  that  the  defendant,  who  was 

L.  paid  yon      an  Ensign  in  the  Scots  Fusilier  Guards,  had  accepted  the 

eston^UMSOoi.  ^^  ^  question  for  the  acconmiodation  of  F.  Pottinger,  the 

P^^_x.^^*®^®'  drawer,  and  that  at  the  time  he  accepted  it  he  was  under 

by  return  of  '  f^  ^ 

poet"  Subae-  the  age  of  twenty-one  years.  The  bill  was  indorsed  by  F. 
pSdntiTs  bro-  Pottinger  to  one  Lee,  who  had  procured  the  plaintiff  to 
Sfd^iB^-''"  discount  it  Before  the  bill  became  due  F.  Pottinger  went 
ant,  and  told    abroad;  and  the  bill  having  been  dishonoured,  application 

t^ifw  that  the  _         . 

plaintiff  waa  was  made  to  the  defendant  for  payment,  when  the  plaintiff 
S^eb^  when  agreed  to  hold  it  on  receiving  interest ;  and  in  January, 

the  defendant 
replied  that  the 

debt  should  be  paid ;  and  the  plaintiff's  brother,  having  requested  him  to  write  to  the  plaintiff 
to  that  e£foct,  the  defenduit  wrote  the  foUowing  letter: — "  Tour  brother  tells  me  that  you 
are  very  uneasy  about  the  500^  bill  drawn  by  Mr.  Pottinger  upon  me.  Pray  make  your- 
self easy  about  it.  as  I  will  take  care  that  it  is  paid;  and  Sir  Henry  oomes  to  England  in 
June:** — ffdd,  per  Parhe,  B.,  and  Alderson,  B.,  that  there  was  no  ratification  by  the  defend- 
ant of  the  contract  made  during  infiEuicy  within  the  meaning  of  the  9  Qeo.  4,  c  14,  a.  5,  but 
a  mere  assurance  that  the  defendant  would  take  care  that  Uie  drawer  paid  the  bill.  PkUt, 
B.,  and  Martin,  B.,  dissentientibus. 
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1 853,  the  defendant  gave  Lee  SOI.  on  account  of  interest. 
The  defendant  came  of  age  on  the  Ist  of  February,  1854. 
On  the  2lst  of  that  month  the  defendant  wrote  to  the 
plaintiff  as  follows : — 

"  Guards'  Qub,  Pall-mall,  21  st  of  February. 
"  Mr.  Mawson, — Has  Lee  ever  paid  you  SOL  for  interest  on 
the  500/.  bill?  Answer  by  return  of  post     Seymoub  Blank" 

On  the  22nd  of  February,  Lee  and  a  brother  of  the 
plaintiff  called  on  the  defendant,  who  was  about  to  go 
abroad  with  his  regiment,  for  the  purpose  of  obtaining  his 
re^execution  of  a  bond  for  lOOOf.,  which,  during  his  mi- 
nority, he  had  given  to  the  plaintiff  jointly  with  F.  Pot- 
tinger  and  two  other  persons,  and  also  his  promise  or  ratifi- 
atioQ  in  writing  of  the  bill,  in  order  to  his  being  immedi- 
atdy  arrested.  The  defendant  executed  the  bond  without 
making  any  observation.  The  plaintiff's  brother  then  told 
the  defendant  that  the  plaintiff  was  very  uneasy  about  the 
money  which  the  defendant  owed  on  the  bill,  in  consequence 
of  his  being  ordered  abroad ;  and  the  defendant  having  re- 
plied that  the  debt  should  be  paid,  the  plaintiff's  brother 
requested  the  defendant  to  write  to  the  plaintiff  to  that  ef- 
fect, when  the  defendant  wrote  the  following  letter ; — - 

"  Guards'  Club,  25th  of  February. 
"  Dear  Sir, — Your  brother  tells  me  that  you  are  very 
uneasy  alx)ut  the  5001.  bill  drawn  by  Mr.  Pottinger  upon 
roe;  pray  make  yourself  easy  about  it,  as  I  will  take  care 
that  it  Ls  paid, — and  Sir  Henry  comes  to  England  in 
Jime.— Yours  faithfully,  Sfa'MOUR  Blank." 

I  pen  the  above  facts  the  defendant's  counsel  submitted 
that  there  was  no  sufficient  promise  or  ratification  by  the 
•defendant  of  his  contract  after  full  age.  The  learned  Judge 
*as  of  that  opinion,  and  directed  a  verdict  for  the  defendant, 
'^^serving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
^'>r  him  for  the  amount  of  the  bill  and  interest. 

VOL  X.  P  KXCH. 
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1854.  Montagu  Ghambera,  in  the  same  Term,  obtained  a  rule 

Mawson       nisi  accordingly ;  against  which 


r. 
Blans. 


Edwin  James  and  Hawkins  shewed  cause  (June  27).— 
There  was  no  suflBcient  ratification  or  promise  by  the  de- 
fendant. The  letter  of  the  22nd  of  February  is  not  in 
terms,  nor  was  it  meant  to  be,  a  ratification  of  the  de- 
fendant's contract  It  is  a  mere  assmrance  that  the  de- 
fendant will  do  his  best  to  get  the  bill  paid  on  the  arrival 
of  Sir  Henry  Pottinger  in  England  [Piatt,  B. — It  amount! 
to  a  guarantee  of  the  payment]  If  it  be  so  treated,  it  ii 
only  a  conditional  undertaking,  upon  which  no  action  would 
lie  until  after  the  arrival  of  Sir  Henry  Pottinger.  To  con* 
stitute  a  ratification,  there  must  be  an  acknowledgment  & 
some  contract  made  during  infancy,  which  woidd  have  been 
binding  had  the  party  been  of  full  age,  and  a  condent  thai 
it  shall  be  binding  now  he  is  of  full  age.  [Parke^  B.— 'Il 
the  defendant  had  written,  "  I  will  ratify  the  bill,  but  I  will 
not  pay  it  imtil  Sir  Henry  Pottinger  returns  to  England,' 
the  plaintiff  could  not  have  sued  until  after  his  return. 
Alder  son,  B. — The  meaning  of  the  letter  is:  "Mr.  Pottingei 
made  the  contract>  and  I  will  take  care  that  he  performs  it* 
An  infant  who  signs  a  bill  of  exchange  as  acceptor  is  noi 
primarily  liable;  it  is  the  drawer  of  the  bill  who  is  prima- 
rily liable.]  In  Richardson's  Dictionary,  the  word  "  ratify" 
is  defined  as  meaning  "  to  aflfirm  or  confirm." 

Quain,  in  support  of  the  rule. — The  defendant^  by  hie 
letter  of  the  21st  of  February,  recognises  the  bill  as  a  bind- 
ing security,  and  the  letter  of  the  25th  of  February 
amounts  to  a  ratification  of  the  contract  The  defendant 
assigns  two  reasons  why  the  plaintiff  should  not  be  anxioufl 
about  the  bill:  first,  because  the  defendant  will  see  it  paid; 
and  secondly,  because  Sir  Henry  Pottinger  will  return  to 
England  in  June.  According  to  the  plaintiff's  construc- 
tion, the  word  "  and  "  must  be  read  as  if  it  were  "  when." 
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If  the  words  "  I  will  take  care  that  it  is  paid,"  had  stood      ^^ 
alone,  there  could  have  been  no  doubt  on  the  subject;  and 
what  follows  is  a  statement  that  the  plaintiff  has  an  addi- 
tional security  for  the  bill  being  paid.     The  meaning  is 
rendered  dear  by  introducing  after  the  word  "  and,*  the 
word   "besides''    or    "moreover.''      [Parke,  B. — ^The  de- 
fendant does  not  say  that  he  will  pay  the  bill  himself.     If 
he  meant  to  be  liable,  he  would  have  said  that  he  would 
pay  it  in  the  first  instance,  for  he  was  the  acceptor.]     A 
Toy  dight  acknowledgment  of  the  promise  is  sufficient  to 
afford  an  implication  of  a  new  contract :    Smith's  Lead 
Om.  873.     In  Harris  v.  Wall  (a),  the  letters  which  were 
Ud  a  ratification  amoimted  far  less  to  a  consent  that  the 
cnginal  pfonuse  should  be  binding  than  those  in  the  pre- 
mt  case,  since  there   the  intention  was,  that  the  debt 
Aould  be  paid  out  of  money  in  the  hands  of  a  third  party. 
[Alderaan,  B. — In  Harris  v.  Wall,  there  was  no  person 
who  ooold  be  liable  but  the  defendant ;  here,  another  per- 
WQ  is  primarily  liable,  and  the  defendant  in  effect  says, 
**  I  will  take  care  that  he  pays  you,  and  you  may  rest  as- 
sured of  being  paid,  as  his  father  will  soon  return  to  Eng- 
ImkL'*]     The  doctrine  laid  down  in  Harris  v.  Wall  is,  that 
'  any  written  instrument  signed  by  the  party,  which  in  the 
caae  of  adults  would  have  amounted  to  the  adoption  of  the 
act  of  a  party  acting  as  agent,  will  in  the  case  of  an  infant 
*ho  has  attained  his  majority  amount  to  a  ratification/' 
Then  suppose  this  bill  had  been  accepted  by  an  agent  on 
behalf  of  the  defendant,  being  of  full  age,  could  there  have 
heen  any  doubt  but  that  the  letter  would  have  amounted 
to  an  adoption  of  the  agency?     If  this  is  a  conditional  pro- 
fuse, what  is  the  condition  ?     Does  the  defendant  under- 
^e  to  pay  on  the  arrival  of  Sir  Henry  Pottinger  in  Eng- 
l^wi,  or  on  his  arrival  in  June,  or  to  pay  at  all  events  if  Sir 
Henry  Pottinger  does  not  ?     How  could  a  declaration  be 

(a)  1  Exch.  122. 

p2 
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1854        framed  on  such  a  promise,  supposing  that  Sir  Henry  Pot- 
Mawson      tinger  arrived  in  July,  or  died  on  the  voyage? 


V. 

Blane. 


Cur.  adv.  vult 

Parke,  B.,  now  said. — The  question  in  this  case  was, 
whether  a  letter  written  by  the  defendant  after  he  came  of 
age  was  a  sufficient  ratification  of  a  contract  made  by  him 
whilst  an  infant.  That  depends  entirely  on  the  confitruc- 
tion  of  the  letter.  (His  Lordship  stated  the  facts,  and  read 
the  letter  of  the  25th  of  February,  1854)  By  the  statute 
9  Geo.  4,  c.  1 4,  there  must  be  either  a  promise  by  the  de- 
fendant in  writing  after  he  came  of  age,  or  a  ratification 
of  the  prior  contract.  The  term  "  ratification  "  has  already 
received  an  interpretation  in  the  case  of  Harris  v.  Wall, 
where  it  was  held  to  mean  such  a  ratification  as  would 
make  a  person  liable  as  principal  for  an  act  done  by  an- 
other in  his  name.  It  seems  to  me  that  the  meaning  of 
'*  ratification  '*  is  something  different  from  "  promise.''  It 
is  an  admission  that  the  party  is  liable  and  bound  to  pay 
the  debt  arising  from  a  contract  which  he  made  when  an 
infant.  Therefore,  in  order  to  bring  this  case  within  the 
9  Geo.  4,  c.  14,  there  must  be  an  admission  in  writing  by 
the  defendant  that  he  was  liable  to  pay  on  that  contract 
which  he  made  when  a  minor,  that  is,  that  he  was  liable 
and  bound  in  praesenti  to  pay  the  acceptance.  Now,  so 
understanding  the  meaning  of  the  term  "  ratification," 
I  was  of  opinion  at  the  trial,  and  am  still  of  the  same 
opinion,  that  this  letter  does  not  amount  to  a  sufficient  ac- 
knowledgment of  the  defendant's  liability  as  acceptor  of  the 
bill,  but  merely  that  he  considered  himself  bound  in  honour 
to  pay  it,  with  an  assurance  that  it  would  be  paid.  The 
terms  of  the  letter  are  "  I  will  take  care  that  it  is  paid,"  not 
"  I  will  pay  it,  because  I  am  liable  as  acceptor.''  All  that 
he  means  is,  to  give  an  assurance  that  some  person  will  pay 
it.     It  is  clear  to  whom  he  alludes  as  the  party  to  pay  it, 
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vii  the  drawer,  and  he  points  to  the  arrival  of  Sir  Henry      ^^^^ 

Pottbger  in  England  as  the  source  from  which  the  money 

was  to  be  derived.     There  is  no  admission  that,  as  acceptor 

of  the  bill,  he  is  primarily  liable,  but  a  mere  assurance 

that  the  plaintiff  need  not  be    uneasy   about  it,  since    it 

would  certainly  be  paid. 

Aldebson,  B. — I  am  of  the  same  opinion.  I  am  by  no 
means  pressed  with  the  difficulty  which  Mr  Quain  sug- 
gested, as  to  how  a  declaration  could  be  framed  if  this  were 
a  conditional  promise,  because  I  do  not  think  it  a  promise 
at  alL  The  defendant  did  not  intend,  by  this  letter,  to 
make  himself  any  more  liable  than  he  was  before.  He 
was  not  liable  before  as  acceptor,  because  when  he  accepted 
the  bill  he  was  an  infant  The  drawer  of  the  bill,  who  was 
ifaroad,  was  liable,  and  the  defendant  meant  to  leave  him 
n.  I  think  also,  that  the  defendant  meant  to  consider  him- 
•df  bound  in  honour  to  pay  the  bill  if  the  drawer  did  not 
No  doubt  he  accepted  it  for  the  sole  benefit  of  the  drawer, 
and  he  intended  to  see  that  the  drawer  paid  it,  as  bound 
in  law  to  do,  and  he  represented  to  the  plaintiff  that  the 
drawer  would  do  so  as  soon  as  his  father  returned  from 
abroad.  All  that  the  letter  meant  is,  I  will  do  my  best 
endeavours  to  get  the  drawer  to  pay  the  bill ;  and  I  state 
to  you  further  that  he  will  be  able  to  do  so  through  the 
kindness  of  his  father. 

Platt,  B. — I  entertain  a  different  opinion.  It  seems  to 
Die  that  this  letter  is  a  ratification  of  the  defendant's  con- 
tract The  language  is  certainly  consistent  with  that  view. 
The  defendant  says,  "  I  will  take  care  that  it  is  paid." 
^ow  the  defendant  was  the  acceptor,  the  person  primarily 
•J^le ;  and  when  a  person  who  is  primarily  liable  to  pay  a 
Wl  ^ys  "  I  ^411  take  care  that  it  is  paid,"  surely  the 
^^^^^ing  is  that  he  will  perform  his  contract  But  even  if 
toe  defendant  was  only  secondarily  liable,  by  reason  of  his 
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}^^^  having  accepted  the  bill  for  the  accommodation  of  the 
drawer,  still  it  seems  to  me  that  this  letter  is  a  ratification 
of  the  contract^  for,  standing  in  the  relation  of  drawer,  he 
midertook  to  see  the  bill  paid.  I  therefore  think  that  the 
rule  ought  to  be  absolute. 

Martin,  B. — My  opinion  also  is  that  the  rule  should  be 
absolute.  The  reason  for  my  judgment  is  the  decision 
in  Harris  v.  WaUy  which  was  as  I  think  a  weaker  case 
than  the  present  Perhaps,  if  I  had  to  decide  the  point  de 
novo,  I  should  not  agree  with  all  liiat  is  stated  in  Harris  v. 
Wall,  because  I  cannot  think  that  the  definition  of  ''  ratifi- 
cation,"' as  there  given,  is  correct  I  apprehend  a  ratifica- 
tion to  be  a  consent  by  a  person  after  he  becomes  of  foil 
age  to  be  liable  for  a  debt  contracted  during  rnfimcy,  ex- 
pressing, to  the  effect,  that  he  is  willing  to  affirm  it  and 
treat  it  as  valid.  But  I  adopt  the  judgment  of  the  Court  in 
Harris  v.  WaU,  and  as,  in  my  opinion,  this  is  a  stronger 
case  against  the  defendant  than  against  the  defendant  in 
that  case,  I  think  I  ought  to  act  on  that  decided  casa 

The  Court  being  equally  divided  in  opinion  the  rule 

dropped. 

Rule  dix^yped. 
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1864. 

Reddish,  Secretary  of  the  Farmers  and  General  Fire  and      June  27. 
Life  Insurance    and   Loan  and  Annuity   Company  v, 
Plvnock. 

XHE  declaration  stated  that  the  plaintiff  sued  the  defen-  TheS&iVict. 
dant  for  money  payable  by  the  defendant  to  the  said  com-  ^it^,  that 
pany,  for  money  had  and  received  by  the  defendant  for  the  "eveiul  peiv 

*     ^*  -^  '^  Bons  had  form- 

use  of  the  said  company,  and  for  money  due  from  the  de-  ed  themaelvea 

feidant  to  the  said  company  upcoi  accounts  stated  between  pany  or  part- 
him  Nid  the  said  company.  ?^|i^^' 

Hea :  never  indebted — Upon  which  issue  was  joined.        anoes  on  HveB, 

f  •'       .     .  and  that  diffi. 

At  the  tnal,  before  Martin^  B.,  at  the  London  Sittings  culties  might 
after  last  Easter  Term,  it  appeared  that  liie  action  was  ^n^^a^to 
koofiht  by  the  plaintiff  as  secretary  of  "  The  Farmers  and   ^"®  ^®  ^® 

^i         J  r  J  ^        company. 

General  Fire  and  Life  Insurance  and  Loan  and  Annuity  since, bylaw, 
CompaQy"  against  the  defendant,  who  was  an  agent  of  the  of  the  com- 
company,  to  recover  303Z.  17«.  lOd.,  being  a  balance  due  on  ^^^l^  "^ 
account  of  monies  received  by  the  defendant  as  such  agent  every  action 

or  suit  for 

for  premiums  of  insurance.  such  purpose, 

At  the  time  the  defendant  received  the  money,  he  was  a  ^\  actions  and 
diareholder  in  the  company  and  had  executed  the  deed  of  ®"^**  against 

^      ^  any  person  m- 

settlement  (a)  and  he  continued  to  be  a  shareholder  up  to  dcbted  to  the 

company,  or 
upon  any 
^»oii,  coTcnanta,  bills  of  exchange,  promissory  notes,  contracts,  or  agreements,  and,  gene- 
^Ij.  all  other  proceedings  whatsoever  at  law  or  in  equity,  by  or  on  behalf  of  the  company, 
•^iutet  any  person  or  persons,  whether  such  person  or  persons  be  a  proprietor  or  proprietors 
oftlie  comiMuiy  or  not,  shall  be  commenced  in  the  name  of  the  chairman,  or  of  a  director, 
Of  the  secretary  of  the  company  as  the  nominal  plaintiff: — Held,  that  the  company  might 
'^t  in  the  name  of  the  nominal  plaintiff,  one  of  its  own  members  for  a  debt  due  to  the  com- 
ply. 

(«)  The  following  clauses  in  7.  "  That  there  shall  be  three 

^  (ie«d  of  settlement  were  re-  trustees  of  the  company,   to  be 

•ffredto: —  elected   from  the  directors  for 

5  "That  the   affairs    of  the  the  time  being." 

'^^y  shall  be  conducted  by  56.    "All   the   books,     goods, 

*  chiirni&n  of  directors,  a  ma-  chattels,  and  other  moveable  and 

"^Dg  director,   and  ten  other  personal  estate,  and   all  monies 

'^''Mon."  at  the  bankers  and  in  hand,  or 
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1854. 
Reddish 

V. 
PWNOCK. 


the  time  the  action  was  brought.     The  plaintiff  sued  under 
the  provisions  of  the  3  <&  4  Vict  c.  xcv.  (a),  intituled  **  An  Act 


in  the  office  of  the  company, 
and  other  notes  and  property  in 
negotiable  securities,  cheques, 
or  drafts  respectively,  for  the 
time  being,  of  or  belonging  to 
or  held  for  the  benefit  of  the 
said  company,  shall  be  and  be 
deemed  at  law  the  property  of 
the  persons  being  trustees  for 
the  time  being  of  the  said  com- 
pany, so  as  to  be,  and  in  all 
criminal  and  civil  proceedings 
to  be  treated  as,  the  property  of 
the  persons  who  for  the  time 
being  shall  be  such  trustees,  and 
not  in  the  wliole  or  in  part  of 
any  of  the  other  individuals  be- 
ing members  of  the  said  com- 
pany.** 

The  75th  clause,  after  provid- 
ing for  payment  of  expenses  out 
of  the  profits,  directed  that  the 
residue  should  be  divided  into 
ten  parts;  one-tenth  to  go  to 
the  augmentation  of  the  guaran- 
tee fund,  eight-tenths  to  the 
shareholders,  and  the  remaining 
one-tenth  to  be  applied  in  the 
promotion  of  agricultural  piur- 
poses. 

158.  "That  all  debts,  lia- 
bilities, and  engagements  due 
to  and  subsisting  with  the  com- 
pany, by  or  on  tlie  part  of  every 
or  any  proprietor  on  any  ac- 
count whatsoever,  shall  in  all 
cases  be  a  primary  and  para- 
mount lien  on  the  shares  of  every 
such  proprietor,  whether  the 
siiid  debts,  liabilities,  or  engage- 
ments be  those  of  such  proprie- 
tor solely  or  jointly,  or  in  pai't- 


nership  with  any  other  person, 
and  the  directors  are  hereby 
empowered  to  cancel  and  extin- 
guish, and  declare  forfeited,  or 
to  sell  and  dispose  of^  the  shares 
of  such  proprietor,  either  wholly 
or  in  part,  at  their  discretion, 
for  or  towards  the  satis£ftction 
of  such  debts^  liabilities,  or  en- 
gagements.** 

(a)  The  following  are  the  ma- 
terial sections  of  the  Act : — 

Sect.  1.  "Whereas  several  per- 
sons have  formed  themselves 
into  a  company  or  partnership 
in  the  county  of  Middlesex  by 
the  name  of  *  The  Farmers  and 
General  Fire  and  Life  Insnranoe 
and  Loan  and  Annuity  Com- 
pany,* in  order  to  carry  on  the 
business  of  making  or  effecting 
assurances  on  lives  and  sur- 
vivorships and  against  loss  by 
fire:  And  whereas  difi&culties 
may  hereafter  arise  in  recover- 
ing the  debts  and  monies  due 
to  the  said  company,  and  in 
maintaining  actions  for  damages 
done  to  the  said  company  or  to 
the  property  of  the  said  com- 
pany, since  by  law  all  the  mem- 
bers for  the  time  being  of  the 
said  company  must  be  named 
in  every  action  or  suit  carried 
on  for  such  purpose :  And  where- 
as it  would  be  convenient  thai 
persons  having  demands  against 
the  said  company  should  be  en- 
titled to  sue  the  manager,  chair- 
man, or  one  of  the  directors  or 
secretary  for  the  time  being  of 
the  said  company :  And  whei-eas 
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to  tmble '  The  Fanners  and  General  Fire  and  Life  Insurance 
ml  Loan  and  Annuity  Company/  to  sue  and  be  sued  in  the 


it  vould  be  oooTenient  that  pro- 
Mentions  for  embezzlement)  rob- 
hfrj,  or  stealing  the  property 
of  the  said   company,    or    for 
friod    or    any    other    offence 
agiinst  the  said  company,  shoald 
be  institated  and  carried  on  in 
the  name  of  the  said  company, 
or  in  the  name  of  the  manager, 
duunnan,  or  one  of  the  direo- 
ton  or  the    secretary  for    the 
tine  being  of  the  said  company : 
Wherefore,    for   obviating    and 
nmmng  the  difficulties  afore- 
and,  be  it  enacted,  &c.,  that,  from 
ad  after  the  passing  of  this  Act, 
iQ  actions  and  suits  whatsoever 
^gstnst  any  person  or  persons 
th«idy  indebted  or  who  may  be 
Wfttfter  indebted  to  the  said 
wopsny  called    'The   Farmers 
uid  General  Fire  and  Life  In- 
wnDoe  and  Loan  and  Annuity 
Ctjopaoy/  and  all  actions,  suits, 
w»d  other  proceedings  whatso- 
^v«r  at  Uw  or  in  equity  for  any 
iajwy  or  wrong  done  to  any  real 
^  personal  property  of  the  said 
ownptny,  or  upon  or  in  respect 
of*ny  present  or  future  liability 
^  liabilities  to  the   said   com- 
[•OT,  or  upon  any  bonds,  cove- 
^^tMj  bills  of  exchange,  promis- 
•^  notes,  contracts,  or  agree- 
aents  which  already  have  been 
^  hereafter  shall   be  given  or 
«t«red  into  to  or  with  the  said 
company,   or  wherein  the  said 
oonpany  is  or  shall  be  interest- 
^  and  all  instruments,   peti- 
tion*, and  other  proceedings  for 
^  incidental    to  the  issuing  or 


prosecuting  any  fiat  in  or  com- 
mission of  bankruptcy  in  Eng- 
land or  Ireland,  or  anysequestra- 
tion  in  Scotland,  against  any  per- 
son or  persons  already  indebted 
or  who  may  be  hereafter  indebted 
to  the  said  company,  and  liable 
to  be  made  bankrupt  by  the  laws 
now  or  at  any  time  hereafter 
in  force  relative  to  baukrupts 
and  traders  in  England  and  Ire- 
land, or  to  sequestrations  in  Scot- 
land, and  all  proceedings  at  law 
or  in  equity  under  any  commis- 
sion of  or  fiat  in  bankruptcy,  or 
under  any  sequestration  by,  for, 
or  on  behalf  of  the  said  compa- 
ny, or  wherein  the  said  company 
is  or  shall  be  concerned  or  inter- 
ested, and  generally  all  other 
proceedings  whatsoever  at  law 
or  in  equity,  to  be  commenced, 
inslitnted,  or  carried  on  by  or  on 
behalf  of  the  said  company,  or 
wherein  the  said  company  is  or 
shall  be  concerned  or  interested, 
against  any  person  or  persons, 
body  or  bodies  politic  or  cor- 
porate, or  others,  whether  such 
person  or  persons,  or  any  of 
such  persons,  or  such  body  or 
bodies  politic  or  corporate,  or 
any  member  or  members  thereof 
respectively,  is  or  are  or  shall 
be  or  shall  have  been  a  proprie- 
tor or  proprietors  of  the  said 
company  or  not,  shall  and  law- 
fully may  be  commenced,  insti- 
tuted, presented,  and  prosecuted 
or  carried  on  in  the  name  of  the 
person  who  shall  be  the  man- 
ager  or  chairman   of  the  said 
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name  of  the  manager,  chairman,  or  any 
tors,  or  the  secretary  of  the  company/' 


one  of  th( 


company  at  the  time  sach  suit, 
action,  or  proceeding  shall  be 
commenced  or  instituted,  or 
such  petition  presented,  or  in 
the  name  of  any  one  director  or 
the  aecretaiy  for  the  time  being 
of  the  said  company  as  the  no- 
minal plaintiff,  pnrsaer,  com- 
plainer,  appellant,  or  petitioner, 
or  as  acting  in  any  other  charac- 
ter for  or  on  behalf  of  the  sidd 
company ;  and  all  actions,  suits, 
and  other  proceedings  at  law  or 
in  equity,  to  be  commenced,  in- 
stitnted,  or  proeecuted  against 
the  said  company  by  any  person 
or  persons,  or  body  or  bodies 
politic  or  corporate,  whether 
saah.  person  or  persons,  or  any 
of  such  persons,  or  such  body 
or  bodies  politic  or  corporate, 
or  any  member  or  members 
thereof  respectiTely,  is  or  are 
or  shall  be  or  shall  have  been  a 
proprietor  or  proprietors  of  the 
said  company  or  not,  shall  and 
lawfully  may  be  commenced,  in- 
stituted, and  proeecuted  against 
the  said  manager  or  chaiiman 
for  the  time  being,  or  against 
any  one  director  or  the  secre- 
tary for  the  time  being,  or,  in 
the  event  of  there  being  no 
manager,  chairman,  director,  or 
secretary,  in  the  name  of  any 
proprietor  of  tKe  said  company, 
as  the  nominal  defendant,  re- 
spondent, or  defender  in  such 
last-mentioned  actions,  suits,  or 
proceedings  for  or  on  behalf  of 
the  said  company ;  and  the  death, 
resignation,  or  remoyal,  or  any 


other  act  of  such  manag 
man,  or  director  or  e 
shall  not  abate  or  preji 
action,  suit,  petition, 
proceeding  at  law  or  i 
commenced  or  insUtuti 
this  Act,  but  the  aami 
continued,  prosecuted,  a 
or  defended  in  the  nan 
one  other  manager,  c 
director,  or  secretary 
time  being  of  the  said  c< 
Sect  2.  "^That,  from  i 
the  passing  of  this  Act 
be  la¥rful  for  the  said  < 
by  the  manager,  chaii 
any  director  or  secretai 
time  being  of  the  said 
to  prefer  any  indictmMi 
ation  or  infonnations, 
criminal  proceeding  or 
ings,  in  any  Court  o 
against  any  person  or 
for  any  offence  already 
ted  or  which  shall  faei 
committed  against  the 
pany;  and  in  all  indict 
formations,  and  other 
ings  against  any  perso 
sons,  whether  such  pers 
sons  or  any  of  such  pei 
proprietor  or  proprietc 
said  company  or  not,  f 
ously  taking,  stealing  < 
zling,  damaging  or  d« 
or  for  any  offence  whi 
lating  to  any  goods, 
notes,  bills,  Ixmds,  dee< 
securities,  monies,  effec 
real  or  personal  props 
ever  of  or  belonging  t 
company,  soch  goods 
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It  was  objected  on  behalf  of  the   defendant,  that  the 
action  was  not  maintainable  by  the  company  against  one  of 


notes,  bills,  bonds,  deeds,  secori- 
ties^  monies,  effects,  or  property 
raqpeetiTely  may  be    laid    and 
stated  to  be  the  goods,  chattels, 
aotei^  bil]%  bonds,  deeds,  secu- 
rities, maniea,  effects,  or  proper- 
ly respectirely  of  '  The  Farmers 
ud  General  Hre  and  Life  In- 
svaaee  and  Loan  and  Annoity 
Gompany^    and  in  all   indict- 
mmta,  informations,  and  other 
{Koeeedingii  against  any  person 
er  peiaopa,  whether  audi  person 
mymmiMm  or  any  of  such  persons 
be  a  profnieior  or  proprietors  of 
the  said  company  or  not,  for 
aay  eoD^>iracy,  crime,  fraud,  or 
dfana  abready   committed  or 
wUsii  ahall  hereafter  be  oom- 
lutisd  with  intent  to  injure  or 
defraud  the  said  company,  the 
mate  may  be  laid  and  stated  to 
bare  been  done  with  intent  to 
injure  or  defraud  'The  Farmers 
lad  General  Hre  and  Life  In- 
maDee  and  Loan  and  Annuity 
Oompany  ;*  and  it  shall  not  be 
acccasary  to  state  in  any  such 
iadietment,  information,  or  other 
proceeding  the  name  or  names  of 
all  or  any  of  the  persons  now  or 
at  any  time  hereafter  constitut- 
ing the  aaid  company,  and  any 
offender  or  offenders  shall  or  may 
thereupon  be  lawfully  conyicted 
of  such  conspiracy,  crime,  fraud, 
or  offianoe,  in  aa  full,  valid,  and  ef- 
ftetoal  a  manner,  to  all  intents 
and  purposes,  as  if  the  names  of 
iH  the  persons  constituting  the 
laid  company,  and  the  name  or 
naaaee  of  the  person  or  persons 


in  whom  the  goods,  chattels, 
notes,  bills,  bonds,  deeds,  securi- 
ties, monies,  effects,  or  property 
relating  to  whidi  such  indict- 
ment, information,  or  other  pro- 
ceeding shall  be  preferred,  shall 
or  may  be  vested  in  trust  for  the 
said  company,  were  inserted  or 
used  in  such  indictment,  inform- 
ation, or  other  proceeding  or  pro- 
ceedings consequent  or  attendant 
thereon." 

Sect.  4.  ''Provided  ako,  and 
be  it  enacted.  That  no  person  or 
persons,  or  body  or  bodies  poli- 
tic or  corporate,  having  or  claim- 
ing, or  who  shall  or  may  have  or 
claim  any  demand  or  cause  of  ac- 
tion or  suit  upon  or  against  the 
said  company,  whether  such  per- 
son or  persons  or  any  of  such 
persons  shall  be  a  proprietor  or 
proprietors  of  the  said  company 
or  not,  shall  bring  more  than  one 
action  or  suit  or  actions  or  suits 
in  respect  of  such  demand  or 
cause  of  action  or  suit,  or  alleged 
cause  of  action  or  suit;  and  in 
case  the  merits  in  respect  of  any 
such  demand  or  cause  of  action 
or  suit,  actions  or  suits,  or  alleg- 
ed cause  of  action  or  suit,  actions 
or  suits,  shall  have  been  adjudi- 
cated or  determined  in  such  ac- 
tion or  suit,  then  and  in  such 
case  the  proceedings  in  such  pre- 
vious action  or  suit  may  be  plead- 
ed in  bar  of  any  such  other  or 
subsequent  action  or  suit,  or  ac- 
tions or  suits,  against  the  mana- 
ger, chairman,  or  secretary,  or 
against  any  other  director  or  pro- 
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its  members ;  that  the  above  Act  only  enabled  the  ( 
to  sue  in  the  name  of  a  nominal  plaintiff  in  case 
before  that  Act,  the  partnership  firm  might  have  su< 
the  action  should  either  have  been  brought  in  the  : 
the  trustees,  or  the  directors  should  have  enforc 
remedy  under  the  158th  clause  of  the  deed.  The 
Judge  directed  a  verdict  for  the  plaintiff,  reserving 
the  defendant  to  move  to  enter  a  nonsuit. 


Atherton  in  last  Trinity  Term  obtained  a  rule 
cordingly ;  against  which 


Hugh  Hill  and  Cowlhig  now  shewed  cause. — Tl 
is  well  brought  The  3  &  4  Vict,  a  xcv.  (a),  s.  1,  j 
citing  that  difficulties  might  arise  in  recovering  moi 
to  the  company,  since  by  law  all  the  members  for  1 
being  must  be  named  in  every  action  or  suit  carriec 
such  purpose,  enacts,  that  all  actions  and  suits  wh 
against  any  person  indebted  to  the  company,  wlieth 
person  shall  be  a  proprietor  or  not,  shall  be  carrie 
the  name  of  the  chairman,  or  one  of  the  directon 
secretary  of  the  company  ;  and  so  with  respect  tc 


prietor  of  the  said  company,  for 
the  same  demand;  and  in  case 
the  merits  in  respect  of  any  de- 
mand or  cause  of  action  or  suit 
which  the  said  company,  or  any 
person  or  persons  in  trust  for 
them  or  for  their  benefit,  now 
has  or  have  or  hereafter  may 
have  upon  any  person  or  persons, 
or  body  or  bodies  politic  or  cor- 
porate, whether  such  person  or 
persons  or  any  of  such  persons 
shall  be  or  shall  have  been  a  pro- 
prietor or  proprietors  of  the  said 
company  or  not,  shall  have  been 
determined  in  any  other  action 
or  suit  previously    commenced 


or  prosecuted  by  the 
chairman,  or  secretan 
director  or  proprietor  c 
company,  then  and  in 
the  proceedings  in  such 
action  or  suit  may  in  1 
ner  be  pleaded  in  b& 
such  subsequent  or  otl 
or  suit,  or  actions  orsu 
may  be  commenced  or 
ed  for  the  same  deman 
same   or   any   other 
chairman,   or  secretar 
rector  or  proprietor  of 
company." 
(a)  Ante,  p.  214,  n. 
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Bgsiost  the  company.      By  the  2nd  section  (a)  indictments 
may  be  brought  in  the  name  of  the  chairman  or  any  director, 
or  the  secretary  of  the  company,  against  any  person,  whether 
a  projxietor  or  not,  and  the  property  may  be  laid  in  the 
company.    The  4th  section  (6),  which  prohibits  more  than 
<Hie  action  against  or  by  the  company  for  the  same  cause,  also 
uses  the  words  "  any  person,  whether  a  proprietor  or  not" 
By  section  6,  a  judgment  in  actions  against  any  chairman, 
director,  or  secretary  of  the  company  has  the  same  effect 
against  the  property  of  the  company  as  if  the  judgment 
had  been  recovered  in  an  action  brought  in  the  names  of 
the  proprietors,  and  as  if  that  Act  had  not  passed;  the  7th 
section  provides,  if  the  property  of  the  company  is  not  suf- 
fioent  to  satisfy  the  sum  sought  to  be  recovered,  execution 
may  be  issued  agaiuist  all  or  any  one  or  more  of  the  pro- 
prietors for  the  time  being;  and  in  case  such  execution  is 
inelfectual,  then  against  the  proprietors  at  the  time  the  con- 
tiact  was  entered  into.     This  Act  does  not  merely  provide  a 
remedy  for  the  grievance  recited,  by  substituting  a  nominal 
plaintiff  for  the  body  of  proprietors,  but  it  alters  the  com- 
mon law  liability  of  the  proprietors,  by  rendering  those 
persons  who  are  proprietors  at  the  time  of  action  brought, 
liable  in  the  first  instance,  whilst  those  who  have  left  the 
cwnpany,  and  who  may  perhaps  have  made  the  contract, 
«e  liable  only  in  the  second  degree.     This  point  was  raised 
bat  not  decided,  in  Hughes  v.   Thorpe  (c).    In  SkiTimer  v. 
Lambert  (d),  the  private  Act  of  the  company  contained  a 
similar  provision,  and  it  was  held  that  the  company  might 
we,  in  the  name  of  the  secretary,  one  of  its  own  members 


(a)  Ante,  p.  216,  n. 

(b)  Ante,  p.  217,  n. 

(c)  5  M.  &  W.  656,    The  qnea- 
tioD  there  arose  on  the  6  Geo.  4, 
CL  42,  8. 10,  (for  the  better  regu- 
lation of  Copartnership  Banks 
in  Ireland),  the  language  of  which 
is  similar  to  the  English  Banking 


Copartnership  Act,  7  Geo.  4,  c  46, 
8. 9;  and,  in  consequence  of  doubts 
being  entertained  whether  those 
enactments  enabled  the  company 
to  sue  its  own  members,  the  1  & 
2  Vict.  c.  96,  was  passed. 
(^  4  M.  &  Gr.  477. 
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1854.        for  an  instalment  of  the  capital,  secured  by  a  deed  in  whi 
RxDDiflH       each  of  the  proprietors  had  covenanted  with  tertain  trusts 
PiNNocK.      ^  make  due  payment  of  the  instalments.     That  case  ^ 
recognised  and  confirmed  in  StpMi  v.  Ocldewortiiy  (a). 

The  Court  then  called  on 

Atherton  and  Hawkins  to  support  the  rule. — L(^^ 
ing  solely  at  the  deed  of  settlement,  this  company  is  in  1 
situation  of  an  ordinary  partnership  firm;  and  though  xi 
competent  for  partners  to  make  a  stipulation  of  this  kJ: 
inter  se,  they  cannot  by  an  arrangement  amongst  th^ 
selves  alter  the  rules  of  law.  Then  does  the  3  &  4  Vict  c.  xc 
enable  the  company  to  maintain  this  action?  The  obj» 
of  that  Act  was  to  facilitate  the  suing  and  being  sued,  not  "J 
originate  any  new  remedy,  or  create  new  rights.  The  i« 
cital  in  the  1st  section  relates  only  to  civil  proceedings,  an 
the  "  difficulties"  which  the  enactment  professes  to  remedL 
are  those  incident  to  the  common  law  necessity  of  making 
all  the  members  parties  to  the  action.  To  obviate  that  in 
convenience,  it  enables  the  company  to  sue  in  the  name  c 
a  nominal  plaintiflF  in  cases  where  before  that  Act  the  part 
nership  firm  might  have  sued.  The  1st  section  speaks  ( 
"  persons  indebted  to  the  company."  It  is  not  true,  as  al 
leged  in  this  declaration,  that  the  defendant  is  indebted  t 
the  company.  The  words  in  the  Ist  section,  "  whether  sue 
person  shall  be  a  proprietor  of  the  company  or  not,"  relat 
to  proceedings  in  equity,  where  no  doubt  an  individui 
member  may  be  sued  by  the  partnership  firm.  [Aldersat 
B. — ^The  previous  words  are,  "  aU  proceedings  whatsoever  - 
law  or  in  equity."]  It  is  conceded,  that,  with  respect  to  cm 
minal  proceedings,  the  2nd  section  introduces  a  liability  \m 
known  to  the  common  law,  since  a  proprietor  of  the  co" 
pany  might  be  indicted  for  stealing  his  own  goods;  and  r:^ 
had  been  intended  to  create  a  new  liability  in  civil  proo^^ 

(a)  4  Q.  B.  430. 
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ings,  it  would  have  been  expressed  in  plain  and  unambigu- 
ous words.     [Parke,  B.,  referred  to  Steward  v.  0reave8(a).] 
The  21st  section  declares,  that  nothing  in  that  Act  shall 
extend  to  incorporate  the  company.     The  Joint  Stock  Com- 
panies Act,  7  4  8  Vict  a  110,  a  25,  in  express  terms  en- 
•Wes  a  comjdetely  registered  company  to  sue  by  their  re- 
gistered name  any  member  of  the  company.     Skirmer  v. 
Lamberi(b)  is  distinguishable,  for  in  that  case  there  was  a 
oorenant  by  the  defendant  with  certain  persons  as  trustees 
fcr  the  company. — ^They  also  referred  to  Teagtie  v.  Hwb- 
bard{ey. 
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Pabke,  B. — I  am  clearly  of  opinion  that  the  3  &  i  Vict 
c.  xcY.  gives  the  company  power  to  sue  one  of  its  members 
ibr  a  debt  due  to  the  co-partnership.    In  the  case  of  Hughes 
T.  Thorpe  I  expressed  a  doubt,  whether,  if  such  a  power  was 
inteoded  to  be  given  by  the  legislature,  they  had  used  suf- 
ficient language  to  carry  it  into  effect     But  the  words  of 
this  Act  are  different  from  those  of  the  6  Qeo.  4,  c.  42,  a  10, 
upon  which  the  question  in  that  ca^  turned     It  seems  to 
me,  that  by  this  Act  it  was  meant  to  make  each  individual 
partner  liable  to  the  partnership  firm.     The  company  does 
not  become  a  complete  corporation,  but  only  for  the  pur- 
pose of  enabling  it  to  sue  it*  individual  members. 

Aldebson,  B. — I  am  of  the  same  opinion.   The  language 
of  the  Act  puts  an  end  to  all  doubt  upon  the  subject 


Putt,  R,  and  Martin,  B.,  concurred. 


Rule  discharged. 


(a)  10  M.  &  W.  71 1.        (6)  4  M.  &  Gr.  477.        (c)  8  B.  &  C.  345. 
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Jvly  7.  Watson  u  Spratley. 

By  indenture,  J.  HE  declaration  stated,  that,  in  consideration  that  the 

Y.,  his  execu-  plaintiff  would  buy  of  the  defendant  five  shares  in  a  certain 

tratora  w^ac?  adventure  or  company  for  working  a  certain  mine,  called 

veniwen,  and  ^y^Q  Boscean  mine,  at  a  certain  price,  to  wit,  the  price  of  251 

assigns,  full  *■  *- 

license,  power,  for  each  of  the  Said  shares,  the  defendant  agreed  and  pro- 
to  dig^  work,^   mised  with  and  to  the  plaintiff  to  sell  the  said  shares  to  the 

i^rch^r  ore  P^^^^^^  ***  ^^^  ^^^  *^^  P^^  aforesaid,  and  to  deliver  the 
minerals,  and    said  shares  to  the  plaintiff  within  a  reasonable  time  initial 

metals  in  and 

throughout  behalf;  and,  although  the  plaintiff  has  always  been  read; 
and^he  sam^'  ^°^  willing  to  accept  the  said  shares  fix)m  the  defendant 
to  carry  away    ^nd  to  pay  for  the  same  at  the  price  aforesaid,  and  a  rea 

and  dispose  of  *^  •'  ^  *^ 

to  their  own  sonable  time  for  the  delivery  of  the  said  shares  had  elapeec 
ty-one  years,  before  the  commencement  of  this  suit,  yet  the  defendant  h» 
Theadventure  ^^^  delivered  the  said  shares,  or  any  or  either  of  them,  to  ti 

was  a  joint-  '  •'  ' 

stock  compa-    plaintiff,  but  hath  wholly  refused  so  to  do. 

ny,  conducted 

on  the  cost-  Plea:  non  assiunpsit — Upon  which  issue  was  joined 

^^f^^  ^^  ^^^  ^rial,  before  Jlfar^m,  B.,  at  the  London  Sittii 

purser  of  the    giler  last  Michaelmas  Term,  the  case  on  the  part  of  "* 

mme,  which  ^     ^  * 

was  purchased  plaintiff  was,  that  the  defendant  had  agreed  to  sell  bi 
raised  by  Slls  five  shares  in  a  company  for  working  a  mine  called  the  H 
hol^rs^^e  ^^^  mine,  at  251  a  share.  The  plaintiff  made  a  memor 
mode  of  trans-  dum  of  the  sale  in  his  pocket  book,  but  there  was  no  not^ 

ferring  shares 
was  by  a  cer- 
tificate of  the  sale,  addressed  by  the  vendor  to  the  purser  and  countersigned  with  an  ao^ 
ance  of  the  shares  by  the  vendee;  on  the  receipt  of  which  certificate,  the  purser  substit^ 
the  name  of  the  latter  in  the  cost- book  for  that  of  the  vendor.  Sometimes  the  tt^ 
holders  signed  off  their  names  in  the  cost-book ;  in  which  case  they  ceased  to  be  sharefatf 
ers,  and  there  was  paid  to  them  the  value  of  their  shares,  estimated  with  reference  totf 
machinery  and  ore,  but  not  the  mine: — Jhld,  (per  Martiny  B.,  and  Plait,  R),  that  ahan^ 
this  company  were  not  an  interent  in  land  within  the  4th  section  of  the  Statute  of  ¥Va^ 
(per  Parke,  B.,  and  Alderstm,  B.),  that  it  was  a  question  of  fact  for  the  jury,  whether,  u::: 
the  above  circumstances,  the  purser  held  the  mine  and  machinery  in  truist  to  empio;|fl 
machinery  in  working  the  mine  and  making  a  profit  of  it  for  the  benefit  of  the  ooa^ 
turers,  who  were  to  share  the  profits  only,  in  which  case  the  shares  might  be  bareaine^ 
and  transferred  by  parol ;  or  whether  the  purser  held  the  mine  in  trust  for  himself  an^ 
co-adventurers,  present  and  future,  in  proportion  to  their  number  of  shares;  and«  ^ 
there  was  a  direct  trust  in  the  realty,  and  consequently  neither  a  bargain  for,  nor  a  tn>M 
of,  a  share  in  such  trust  could  be  made  without  a  note  in  writing. 

A  share  in  a  joint-stock  mining  company  is  not  goods,  wares,  or  merchandise  within  ' 
17th  section  of  the  Statute  of  Frauds. 
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gned  by  the  defendant  The  defendant  having  ^^^ 
eliver  the  sharecf,  the  plaintiff  was  obliged  to  pur-  Watsov 
rs  at  an  increased  price.  The  Boscean  mine  was  spRATLn. 
Uy  and  was  conducted  on  "The  Cost  Book  Frinci- 
\  defendant  denied  that  any  such  contract  was 
e  also  called  as  a  witness  Samuel  York,  the  pur- 
Doine,  who  produced  two  indentures,  both  dated 
*  November,  1850.  One  of  these  indentures  was 
.  E311S  of  the  one  part>  and  S.  York  of  the  other 
after  reciting  that  C.  Ellis  was  seised  of  one  part 
parts  of  and  in  all  mines,  metals,  and  minerals 
mder  the  tenement  and  premises  called  Higher 
;  witnessed  that»  in  consideration  of  the  payments, 
lafter  mentioned,  C.  Ellis  "  doth  hereby  grant  and 
be  said  S.  York,  his  executors,  administrators,  co- 
rSj  and  assigns,  fuU  license,  power,  and  authority 
k,  mine,  and  search  for  tin  and  tin  ore,  copper 
r  oie,  lead  and  lead  ore,  and  all  other  ores,  mine- 
letals  whatsoever  in  and  throughout  all  that  tene- 
%  and  premises,  situate  &a,  called  Higher  Bos- 
ibing  it) ;  and  all  tin  and  tin  ore,  copper  and  cop- 
ad  and  lead  ore,  and  all  other  ores,  minerals,  and 
ch  shall  be  found  within  the  said  limits,  to  raise 
to  grass,  spall,  thump,  dress,  cleanse,  make  mer- 
and  fit  for  sale ;  and  subject  to  the  reservations,  co- 
anditions,  and  agreements  hereinafter  contained 

right  of  persons  lawfully  claiming  royal  mines, 
eay  and  dispose  of  the  same  to  his  and  their  own 
Habendimi,  "  unto  the  said  S.  York,  his  executors, 
tors,  cchodventtirerrs  and  assigns,  from  the  date 
the  full  term  of  twenty-one  years,"  subject  to  cer- 
The  other  indenture,  which  was  between  several 

the  first  part,  and  S.  York  of  the  second  part^ 
Qg  that  the  parties  of  the  first  part  were  seised 
iining  eleven-twelfth  parts  of  and  in  the  under- 
fits  and  produce  of  the  tenement,  farm,  and  pre- 

Q  EXCH. 
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1854.  tnised  called  Higher  Bosoean,  witnessed,  that  the  several 
Watsok  parties  thereto  of  the  first  part,  for  the  considerations  there- 
Spratlbt.  ^  mentioned,  did  grant  and  sell  unto  the  said  S.  York,  his 
executors,  administrators,  co-adventurers,  and  assigns,  fiill 
license,  power,  and  authority  to  dig,  work,  mine,  and  search 
for  tin  and  tin  ore,  copper  and  copper  ore,  lead  and  lead  ore, 
and  all  other  ores,  minerals,  and  metals  whatsoever  in  and 
throughout  all  the  eleven-twelfth  parts  of  and  in  sll  tiie 
tenement,  farm,  and  premises  called  Higher  Bosoean,  on  the 
same  terms  and  subject  to  the  same  covenants  as  iii  thd 
other  deed. 

"The  Cost  Book  of  the  Boscean  Mine  was  given  in  evidence, 
and  the  following  extracts  read :— - 

"  At  a  Meeting  of  Adventurers  in  the  new  concern  of 
*  Wheal  Boscean'  held  at  the  account  house  on  Tuesday 
tiie  4th  of  June,  1860,  pursuant  to  notice. 
"  It  was  resolved— 

"  That  the  bargain  made  by  Mr.  York  for  the  purchase  of 
the  mine  and  materials,  at  the  simi  of  thirteen  hundred  and 
sixty  pounds,  less  the  value  of  such  as  have  been  sold,  be 
approved  and  confirmed. 

"  That  Captain  John  Carthew  be  appointed  to  lock  into 
what  may  be  wanting,  and  give  in  a  valuation  of  the  same 
accordingly.  That  he  be  also  appointed  to  give  such  direc- 
tions, employ  such  persons,  and  order  such  materials  as  he 
may  think  necessary  for  getting  the  large  engine  and  the 
flat  rods  in  working  order,  also  the  proposed  new  en^ne 
shaft  and  the  Goldings'  shaft.. 

"  That  another  meeting  of  adventurers  be  held  at  the 
account  house  on  an  early  day,  of  which  due  notice  is  to  be 
given. 

"  That  Mr.  Samuel  York,  of  Penzance,  be  appointed  tie 
purser,  and  that  he  procure  immediately  a  cost  book  into 
which  the  pres^it  minutes  shall  be  copied,  and  that  he  also 
order  new  setts  from  the  Lorda 
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"Rceolved  also,  tSM. 

"Hiatacfdl  be  made  immediatel;  of  ten  pounds  per  120th  Watboh 

[Tliea  followed  a  list  of  diareholdeia  preBent] 


FniST  Call  kade  or  £10  pbr  Sharil 

ftid-   - 
Cr.iaAii 
PiidWt 

hu-  - 
hid-  - 

Ur.  &unmi  York          -       • 
n    Tbomaa  Coalaon     - 
„    Richard  LitDgoa     - 
„    Junes  Ackerman  - 
„    ■WlUiam  Parrj-       -        - 

13/120 
12/ 

a/ 

8/ 

130 

120 
80 
80 
60 

0 
0 

0 
0 
0 

0 
0 
0 
0 
0 

[Ifcenf 
nriooBp 

oUowed  the  names  of  other  persona  boli 
roportioiis,  making  in  ull  thirtf-three  td 

ingsh, 
ventui 

aree, 

ren.] 

" 

"Kith  April  1851 — ^At  a  meeting  of  adventurers  held  ae 
Aon,  pnrsnant  to  notice  the  foregoing  accounts  for  four 
nontlu  to  the  ^id  of  Janoaiy,  Viewing  a  balance  agtunst 
the  adventurers  of  five  hundred  pounds,  vere  seen,  examined, 
md  approved. 

"  And  it  was  resolved, 

"That  a  call  should  be  made  on  the  adventurers  of  six 
Imndred  pounds  or  five  pounds  per  each  120th  share. 

"And  that  in  fiiture  the  mine  be  divided  into  2't0th3 
Bistead  of  1 20tbs  as  heretofore.  The  purser  having  secured 
Ibe  adjoining  sett  of  Lord  Falmouth,  that  the  same  be  ap- 
foved,  and  that  the  agents  be  instructed  to  immediately 
ronimence  operations  for  the  effectual  workiog  of  the  same. 
(Signed  by  the  Shareholders  present) " 

The  form  of  transfer  of  shares,  which  was  also  given  in 
"idence,  was  as  follows : — 

'  To  Mr.  Samuel  York,  purser  of  Boscean  mine,  in  the 
pwiA  of  Sunt  Just,  in  the  county  of  ComwalL 

'X  Peregrine  Joyce,  of  &c,  do  hereby  certiiy,  that  I  have 
'^  da;  BcAd  onto  John  Beall,  of  &c.,  four  two  hundred  and 
Q2 


V. 

Spratlet. 
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1854.  fortieth  parts  or  shares  of  and  in  a  certain  mine  or  adven- 
Watson  t^ire  called  Boscean,  situate  &c.,  together  with  the  like 
shares  or  proportions  of  and  in  all  the  engines  and  tools, 
tackle,  materials,  ores,  halvans,  monies,  and  all  other  appur- 
tenances thereimto  belonging,  together  with  all  dividends 
and  advantages  to  be  derived  therefix>m.  And  this  is  your 
authority  for  transferring  the  said  parts  or  shares  into  his 
name  in  the  usual  way. — As  witness  my  hand  this  Ist  day 
of  August,  1852.  Peregrine  Joyce." 

"  Thomas  Porter,  Witness." 

"  I,  the  above-named  John  Beall,  do  hereby  accept  the 
said  parts  or  shares,  subject  to  the  same  terms  and  conditions, 
rules,  and  r^ulations,  as  the  said  Peregrine  Joyce  held  the 
same.  John  Beale." 

"  Willam  Hughes,  Witnesa" 

Under  the  authority  of  such  a  transfer,  the  purser  substi- 
tuted the  name  of  the  vendee  for  that  of  the  vendor  in  the 
cost  book. 

Mr.  York,  in  his  examination,  also  stated,  that  sometimes 
the  sharholders  signed  off  their  shares  in  the  cost  book  ;  and 
that  when  they  did  so,  they  were  considered  out  of  the  com- 
pany or  partnership,  and  there  was  paid  to  them  the  value 
of  their  shares.  That,  to  estimate  this  value,  there  was  taken 
into  consideration  the  steam  engines,  the  tools  and  materials, 
and  the  ore  which  had  been  brought  to  the  surface,  but  not 
the  mine  itself ;  and  that  under  such  circmnstances  the  mine 
with  the  minerals  in  it  was  considered  of  no  valua 

Upon  the  above  evidence,  it  was  submitted  on  behalf  of 
the  defendant,  that  this  was  either  a  contract  for  the  sale  of 
an  interest  in  land  within  the  4th  section  of  the  Statute  of 
Frauds,  29  Car.  2,  c.  3 ;  or  that  it  was  a  contract  for  the  sale 
of  goods,  wares,  or  merchandizes  within  the  17th  section  of 
that  statute.  The  learned  Judge  overruled  the  objection, 
proposing  to  reserve  leave  to  the  defendant  to  move  to 
enter  a  nonsuit;  but  that  being  objected  to  by  the  plain- 
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tiffs  oounael,  a  verdict  was  found  for  the  plaintiff,  with  50?.         1854. 
damages  Watson 


Crcwdtr  in  the  following  Term  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  for  a  new  trial  on  the  ground  of  jxm- 
directi(m  (a) ;  against  which 

M<mtagu  Cha/inbera  and  Ha/wkms  shewed  caused  in 
last  Easter  Term,  (April  29  and  May  2.)— First,  this  waa 
not  a  contract  for  \he  sale  of  an  interest  in  land  within  the 
4th  section  of  the  Statute  of  Frauds,  29  Car.  2,  a  3.     The  in- 
dentures of  the  2nd  November  1850,  merely  granted  to  the 
parser  and  his  co-adventurers  a  license  to  dig  and  search 
for  ore  and  carry  away  the  sama      The    case  resembles 
that  of  Doe  A  Hartley  v.  Wood  (b)  where  the  owner  of 
the  fee  granted  to  A.,  his  partners,  fellow-adventurers,  &c., 
free  liberty  to  dig  for  tin  and  all  other  metals  throughout 
certain  lands  therein  described,  and  to  raise,  make  merchant- 
able, and  dispose  of  the  same  to  their  own  use  ;  and  to  make 
adits,  &a,  necessary  for  the  exercise  of  that  liberty,  together 
with  the  use  of  all  waters  and  water-courses,  excepting  to 
the  grantor   liberty  for  driving  any  new  adit  within  the 
lands  thereby  granted,  and  to  convey  any  water-course 
over  the  premises  granted,  habendum  for  twenty-one  years. 
There  was  a  covenant  by  the  grantee  to  pay  one-eighth 
Aare  of  all  ore  to  the  grantor,  and  all  rates,  taxes,  &c.,  and 
to  work  effectually  the  mines  during  the  term ;  and  then  in 
tilure  of  the  performance  of  any  of  the  covenants,  a  right 
of  re-entry  was  reserved  to  the  grantor :  and  it  was  held 
that  this  deed  did  not  amount  to  a  lease,  but  contained  a 
mere  license  to  dig  and  search  for  minerals,  and  that  the 
grantee  could  not  maintain  an  ejectment  for  mines  lying 
within  the  limits  of  the  sett,  but  not  connected  with  the 

(^)  The  rale  was  also  obtained      as  to  the  measure  of  damages;  but 
^  the  ground,  Uiat  the  learned      that  point  wa6  abandoned. 
^^  had  miadirected  the  jury  (6)  2  6.  &  Aid.  724. 


V. 

Sfratlbt. 
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1854.        workings  of  the  grantee.    The  term  **  piuxshase  of  the  mine 
Watbov       ^  the  resolution  of  the  4th  June,  1850,  as  explained  by  the 
SnuTLET      evidence  of  the  purser,  means  the  purchase  of  the  machinery 
and  apparatus  for  working  the  mine  and  not  the  soil  itself 
The  resolution  of  the  16th  Aprils  1851,  shews  that  this 
is  a  mere  trading  partnership,  in  which  the  shareholders 
have  no  interest  in  the  mine  itself,  but  only  a  right  to  par- 
ticipate in  the  profits  of  the  adventura     Vice  v.  Lady  An- 
son (a)  is  an  express  authority  that  the  certificate  of  transfer 
does  not  pass  any  interest  in  the  land.    There  the  defendant 
had  paid  money  for  shares  in  a  similar  mine,  and  had 
received  a  certificate  that  she  was  a  proprietor  of  those 
shares,  and  she  had  acknowledged  that  she  was  a  shareholder, 
but  no  assignment  of  any  interest  in  the  mine  had  been 
made  to  her,  and  it  was  held  that  she  was  not  liable  for 
goods  supplied  for  the  purpose  of  working  the  mine.     [Al- 
derson,  R,  referred  to  BUgh  v.  Brent  (6).]    In  Jefferya  v. 
SrwUh  (o)  a  receiver  was  appointed  of  mines  in  which  several 
persons  were  interested,  on  the  ground  that  the  concern, 
from  the  n&ture  of  the  subject^  was  a  species  of  trade,  and 
not  a  mere  tenancy  in  common  in  land.     Gases  to  the  same 
•  efiect  are  collected  in  Feredayv.  Wightwick  (d).    The  pur- 
chaser of  shares  in  a  mining  company  is  not  entitled  to  a 
regular  abstract  of  title  to  the  mines  themselves  as  if  he 
were  purchasing  a  share  in  the  land  in  which  they  are 
worked  ;  but  only  to  such  evidence  of  the  constitution  of 
the  company  and  of  the  natiire  of  the  title  imder  which  the 
mines  are  worked,  as  will  shew  that  the  subject  matter  of 
the  purchase  is  what  it  professes  to  be,  and  that  the  proposed 
form  of  transfer  will  give  him  a  valid  title  to  the  shares: 
Curling  v.  Flight  (e).    The  defendant  relies  on  the  case  of 
Boyce  v.  Greene  (/),  but  there  the  company  were  possessed 


(a)  7  B.  &  C.  409.  (d)  1  Rum.  &  My.  46. 

(6)  2  y.  &  C.  268.  («)  2  Ph.  613. 

(c)  IJ.  &  W.  298.  (/ )  Batty'e  Jx.  Bep.  608. 
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of  the  land  itself,  and  under  their  private  Act  of  Parliament        ^^^4. 
a  pmcfaasCT  of  shares  acquired  an  interest  in  the  land.  Watsou 

Secondly;  this  was  not  a  contract  for  the  sale  of  goods,  s?arTLST. 
wares,  or  merchandizes,  within  the  17th  section  of  the 
Statute  of  Frauds.  Shares  in  a  jointnstock  banking  com- 
puiy  are  not  within  that  enactment :  HumhU  v.  MUcheU(a) ; 
neither  are  shares  in  a  railway  company :  Dumcufty.Al- 
Irecht  (b) ;  and  there  is  no  distinction  in  principle  betwe^i 
thoie  cases  and  thia  In  Dvmmft  y,  Albreokt,  Sir i^.  8hadr 
icdl,  y.  C,  considered  the  true  test  to  be,  whether  the  sub- 
ject-matter of  sale  is  capable  of  part  deliyery,««-They  also 
referred  to  Hibblewhiie  v.  M'Morme(o). 

Montague  Smith  and  Oarth  in  support  of  the  rule.-<- 
Ttis  was  a  contract  for  the  sale  of  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauda  Whether 
tbe  int^est  be  corporeal  or  incorporeal^  legal  or  eqidtable, 
it  is  equally  within  the  statute.  Here  there  is  a  grant  of 
la  incorporeal  hereditament  to  York,  as  a  trustee  for  him- 
•elf  and  his  co-adventurera  Doe  d.  Hcmley  v.  Wood  (d) 
ooly  decided  that  where  there  has  been  a  grant  of  a  license 
to  dig  for  minerals,  the  grantee  cannot  maintain  ejectment 
before  entry.  The  effect  of  that  case  was  discussed  in 
Muskett  V.  HiU  (e),  where  a  similar  instrument  was  held  to 
operate,  not  merely  as  a  license  but  as  a  grant  also,  and  to 
paas  an  interest  which  was  capable  of  being  assigned.  The 
right  to  search  for  minerals  constitutes  an  hereditament  in 
r(:«pect  of  which  use  and  occupation  may  be  maintained  : 
Jones  V.  Reynolde  (/ ).  It  is  a  well-established  principle, 
that,  where  a  person  purchases  an  estate  with  the  money  of 
another,  there  is  a  resiUting  trust  in  favour  of  the  latter : 
Sug.  Vend  and  Pur.,  p.  908, 11  th  edit ;  Story  s  Equity  Jurisr- 
pnidence,  Vol.  ii.,  p.  634,  s.  1201.     The  resolution  of  the  4th 

i<  U  A,  &  E.  205.  (c/)  2  B.  &  Aid.  724. 

'^h  12  Sim.  189.  (e)  5  Bing.  N.  C.  694. 

(fj6  IL  &  W.  300.  (/)  4  A.  &  E.  806. 
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1854.  of  June,  1850,  shews  that  the  mine  was  purchased  with 
Watson  ^^  money  of  the  adventurers.  Then  each  adventurer  had 
an  equitable  interest  in  the  realty,  which  was  capable  of 
being  transferred;  and  the  mere  payment  of  the  purchase 
money,  without  any  conveyance,  would  operate  as  a  transfer 
of  it:  1  Saund  on  Uses,  p.  377,  5th  edit  In  Bainbridge  on 
Mines,  p.  75,  it  is  said,  ''  There  can  be  no  doubt  that  mines 
and  minerals,  whether  forming  a  distinct  possession  or  in- 
heritance or  not^  are  within  the  provisions  of  this  statuta 
In  either  case  they  form  part  of  the  land  itself."  Again,  at 
p.  81,  the  same  author,  after  stating  that  '*  a  license  or  liberty 
to  work  mines  is  very  usual  in  mining  countries,''  says,  "  It 
is  submitted  that  licenses  of  this  description  are  directly 
within  the  meaning  of  the  statute,  and  that  this  opinion 
rests  upon  reasons  very  different  from  those  appUcable  to 
some  of  the  cases  which  have  been  decided  upon  the  sub- 
ject of  licenses  generally."  Boyce  v.  Oreene  (a)  is  an  au- 
thority in  point.  There  it  was  decided  that  a  sale  of  shares 
in  the  Mining  Company  of  Ireland,  who  were  possessed 
of  mines  and  other  real  property,  and  which  shares  were 
made  transferable  by  a  private  Act  of  Parliament^  is  a  sale 
of  an  interest  in  lands  within  the  Statute  of  Fraud&  Bushe, 
C.  J.,  in  delivering  judgment  says, — "  The  nature  of  mining 
implies,  at  least,  a  right  to  open  the  ground,  and  keep  it 
open,  and  such  right  to  the  land  for  a  limited  time  and  pur- 
pose, as  induced  the  Court,  in  Crosby  v.  Wadstmrth  (5),  to 
hold  a  contract  for  the  sale  of  a  growing  crop  to  be  within 
the  statute."  The  argument^  that  each  shareholder  in  a 
mine  of  this  description  has  only  an  interest  in  the  ^rofit8» 
would  have  applied  equally  to  that  case.  Ba4xter  v,  Brown(c) 
is  also  an  authority  in  point  There,  several  persons  joined  in 
partnership  to  work  a  fulling  mill,  and  subscribed  money, 
with  part  of  which  freehold  land  was  bought  and  conveyed 
to  two  of  the  partners  in  fee,  and  with  other  part  a  mill 

(a)  Batty '8  Ir.  Bep.  608.        (b)  6  East,  602.        (c)  7  M.  &  Gr.  198. 
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was  built  on  the  land.  By  the  partnership  deed,  it  was  de-  ^^^ 
dared,  that  the  two  partners  should  stand  seised  and  poa-  Watbon 
sessed  of  all  the  estates,  property,  &c.,  upon  trust  for  the  be-  spratlkt. 
Defit  of  themselves  and  their  partners,  as  part  of  their  part- 
nership joint  stock  in  trade,  and  that  the  land,  mill,  &a, 
Aould  be  deemed  and  considered  as,  or  in  the  nature  of, 
peisooal  estate,  and  not  real  estate;  and  it  was  held,  that 
eadi  partner  had  an  interest  in  the  realty  corresponding 
with  die  amount  of  shares  held  by  him  in  the  partnership. 
[Martin,  R — In  Colt  v.  NettervUl  (a),  the  question  was, 
whether  an  agreement  for  the  sale  of  certain  stock  was 
within  the  Statute  of  Frauds,  and  Lord  Kirig,  C,  refused  to 
decide  the  point  on  demurrer;  because,  in  Pickervng  v.  Ap- 
pfeiy(6),  the  same  question  was  before  all  the  Judges  of 
fi^lland,  who  were  equally  divided]  No  doubt  a  Court  of 
equity,  in  adjudicating  on  the  rights  of  the  shareholders 
inter  se,  would  treat  the  real  estate  as  personalty,  and  con- 
■der  the  lease  of  the  mine  as  the  mere  substratum  of  an  ad- 
wnture,  in  the  profits  of  which  the  shareholders  were  con- 
cerned: Jackson  ^.  Jackson  (c).  But  the  mode  in  which  a 
C^urt  of  equity  would  deal  with  the  property  cannot  change 
its  nature  with  reference  to  the  Statute  of  Frauds.  Although 
the  real  estate  of  a  partnership  is,  in  equity,  personal  estate, 
the  share  of  a  deceased  partner  is  not  personalty  as  respects 
probate  duty :  Custance  v.  Bradshaw  (d).  Bligh  v.  Breivt  (e) 
was  the  case  of  a  corporation,  and  it  is  clear  that  the  indi- 
^dual  corporators  have  no  interest  in  the  land.  Bradley 
^  Holdsvxyrth  (/)  was  also  the  case  of  a  corporation ;  and 
l*8ides,  the  Act  incorporating  the  company  expressly  de- 
clared, that  the  shares  in  the  undertaking  should  be  deemed 
Personal  estate.  In  Humble  v.  Mitchell  (g\  the  evidence 
did  not  raise  this  point  In  Vice  v.  Lady  Anson  (h\  there 
^M  no  transfer  of  the  shares  to  the  defendant,  but  only  a 

in)  2  P.  Wma.  30a  (e)  2  Y.  &  C.  268. 

(*)  Com.  354.  (/)  3  M.  &  W.  422. 

(0  9  Ves.  697.  (^)  1 1  A.  &  K  205. 

^'^  *  Hare,  315.  (A)  7  B.  &  C.  409. 


232 


1854. 


EXCHEQUER  BEPOBT& 

delivery  to  her  of  a  scrip  certificate.  In  Curling  v.  Flight  (a) 
the  only  question  was,  as  to  what  title  a  purchaser  of  shares 
in  a  mine  had  a  right  to  require. — (They  admitted,  that 
the  second  objection  could  not  be  supported) 

Cur.  adv.  vult 

The  learned  Judges,  having  differed  in  opinion,  now  deli- 
vered their  judgments  seriatim. 

Mabtik,  B. — ^This  was  an  action  tried  before  me,  at  the 
Sittings  at  Guildhall  after  last  Michaelmas  Term,  when  a 
verdict  was  found  for  the  plaintiff  with  501.  damage&  The 
action  was  for  the  non-delivery  of  five  Bosoean  mining 
shares:  the  plea  was  non  assumpsit  The  Boscean  mine 
was  in  Cornwall,  and  was  conducted  upon  what  is  called 
"  The  Cost  Book  principle,''  and  the  only  disputed  question 
of  fact  at  the  trial  was,  whether  a  parol  contract  for  the  ab- 
solute delivery  of  the  five  shares  was  really  made.  The  juiy 
found  a  verdict  for  the  plaintiff  The  defendant,  however 
called  a  Mr.  York  as  a  witnessf,  who  produced  two  grants 
to  himself,  both  dated  the  2nd  November,  1850,  whereby 
there  was  granted  to  him,  his  executorEf,  administrators,  co- 
adv&nturera,  and  assigns,  fiill  license,  power,  and  authority 
to  dig,  work,  mine,  and  search  for  tin  and  tin  ore,  copper 
and  copper  ore,  lead  and  lead  ore,  and  all  other  ores,  mine- 
rals, and  metals  whatsoever,  in  and  throughout  certain  limits 
therein  mentioned,  and  all  such  ores,  minerals,  and  metsds  to 
carry  away  and  dispose  of  to  his  and  their  use,  for  the  term 
of  twenty-one  years,  subject  to  certain  reservations  to  the 
grantors. 

Mr.  Yorke  also  produced  the  cost  book  of  the  Boscean 
mina  The  first  entry  set  out  the  names  of  the  owners  of 
the  shares,  which,  in  the  first  instance,  were  120,  and  the 
respective  number  held  by  each  shareholder.  Mr.  York 
held  thirteen  120ths»  Mr.  Coulson  twelve  120th8,  and  various 

(a)  2  Ph.  613. 
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other  persons  the  remainder,  in  different  proportiona     The         18^ 
mtrj  then  declared  that  the  purchase  or  take  by  Mr.  York      Watsou 
of  Ae  aboYe  grants  was  approved  of  and  confirmed.     That      sprItliy. 
a  Mr.  Garthrew  should  be  appointed  to  look  into  what 
might  be  wanting  and  give  in  a  valuation  of  the  same,  &c. 
Ilat  Mr.  York  should  be  appointed  purser,  and  that  a  call 
dlOL  per  120th  share  be  made. 

Another  entry  was  also  read  in  evidence,  which  declared 
another  call  of  51.  in  respect  of  each  120th  share,  and  that 
m  fatare  the  mine  should  be  divided  into  240  shares,  and 
not  120  as  before.     Mr.  York  also  produced  the  form  of  a 
eotificate  of  the  sale  of  a  share  in  the  mine ;  upon  the  au- 
thority of  which  the  captain  or  piuBer  of  the  mine  substi- 
tuted the  name  of  the  vendee  in  lieu  of  that  of  the  vendor 
mthe  cost  book.     The  form  was  as  follows:   (his  Lordship 
fMd  the  form  (a)  and  proceeded) :  Mr.  York  in  his  exami- 
ukion  also  stated,  that  sometimes  the  shareholders  signed 
<f  their  shares  in  the  cost  book,  and  that  when  they  did  so, 
th^  were  considered  out  of  the  company  or  partnership, 
and  there  was  paid  to  them  the  value  of  their  sharea  That, 
to  estimate  this  value,  there  was  taken  into  consideration 
the  steam  engines,  the  tools  and  materials^  and  the  ore 
wfaidi  had  been  brought  to  the  surface,  but  not  the  mine 
Itself;  and  that,  under  such  circumstances^  the  mine  with  the 
miDerals  in  it  was  considered  of  no  valua 

It  was  not  proved,  that  the  defendant  had  any  share  in 
the  mine,  or  any  interest  in  it,  or  that  he  was  authorised  to 
kU  the  shares  by  any  one  who  had;  and  the  transaction,  no 
<)ottbt^  really  was  a  mere  speculative  sale  of^  or  rather  a 
contract  to  procure,  shares  in  the  mine,  and  which,  if  no  dis- 
prte  had  arisen  between  the  parties,  would  probably  have 
'^en  settled  by  a  payment  of  the  difference  between  the 
^tzact  price  and  the  market  price  of  the  shares  on  the 
^^g  day  in  the  mining  share  market. 

(a)  Ante,  p.  225. 
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1854.  Upon  this  evidence,  it  was  submitted  by  the  present  Mr. 

Watson      Justice  Crotuder,  who  was  counsel  for  the  defendant  at  the 
.    **  trial,  that  the  case  fell  within  the  4th  section  of  the  Statute 

of  Frauds,  as  a  contract  for  the  sale  of  an  interest  in  land,  or 
the  17th  section,  as  a  sale  of  goods;  and  the  contract  being 
by  parol,  the  plaintiff  ought  to  be  nonsuited.  I  overruled 
the  objection,  offering  the  learned  counsel  leave  to  move  to 
enter  a  nonsuit^  but  the  counsel  for  the  plaintiff  refused  to 
concur.  A  rule  was  granted  for  that  alleged  misdirectioDy 
and  also  as  to  a  supposed  misdirection  as  to  the  point  of 
damages.  It  was  not  intimated  by  counsel  on  either  side^ 
that  there  was  any  question  for  the  jury  as  to  the  point  up- 
on the  Statute  of  Frauda  The  question  as  to  the  existence 
of  a  contract  was  the  subject  of  the  most  direct  contradio- 
tory  evidence,  by  both  the  plaintiff  and  the  defendant,  and 
the  case  was  summed  up  at  considerable  length;  but  it  was 
never  intimated  or  suggested  by  counsel,  either  at  the  trial 
or  on  the  argument  on  the  rule,  that  there  was  any  question 
for  the  jury  with  respect  to  the  Statute  of  Frauda 

Cause  was  shewn  against  this  rule  during  the  last  Term, 
and  Mr.  M,  Smith  and  Mr.  Oarth  then  appeared  as  counsel 
for  the  defendant  Mr.  Smith  abandoned  the  point  as  to 
the  damages,  and  also  stated,  that,  after  the  decisions  as  to 
the  17th  section  of  the  Statute  of  Frauds,  he  could  not  sus- 
tain the  objection  as  founded  upon  it;  but  he  and  Mr.  Oarth 
insisted,  and  argued  with  great  ability,  that  the  contract  for 
the  sale  of  a  share  in  a  mine,  conducted  according  to  the  cost 
book  principle  in  Cornwall,  was  a  sale  of  an  interest  in 
land  within  the  4th  section,  and  must  be  in  writing,  other- 
¥rise  it  was  void. 

The  question  is  a  very  important  ona  Bargains  for  the 
sale  of  mining  shares  are  very  numerous  every  day  in  the 
mining  share  market;  and  it  was  stated  by  the  witnesses  at 
the  trial,  that  it  was  not  the  practice  to  make  written  con- 
tracts in  respect  of  them;  but  that  generally  each  party 
made  a  memorandum  of  the  sale  in  his  own  book,  in  the 


V. 
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same  manner  as  is  made  by  brokers  or  jobbers  on  the  Stock        1854. 

Exdiange,    These  entries  would  not  satisfy  the  4th  section       Watson 

of  the  Statute  of  Frauds;  and,  if  the  argument  on  behalf  of 

the  defendant  be  well  founded,  the  consequence  will  be,  that 

puties  dealing  in  this  description  of  property  will  be  obliged 

to  alter  their  course  of  business,  which,  for  a  time  at  least, 

iDuld  be  attended  with  inconvenience. 

The  partnership  in  mines,  conducted  according  to  the  cost 
book  principle,  we  believe  to  be  pretty  generally  that  which 
il  iffpeared  to  be  in  the  present  instance.     The  legal  right  to 
the  minerals,  or  the  right  to  search  for  and  get  them  within 
nme  given  limit,  is  vested  in  some  individual  member  or 
members  of  the  partnership.     The  legal  right  in  the  present 
case  was  vested  in  Mr.  York,  and  it  was  an  incorporeal  he- 
reditament, which  could  only  be  created  or  transferred  by 
deed:  Doe  v.  Wood  (a),  Muakett  v.  Hill(b).    The  interest 
in  the  partnership  is  divided  into  a  fixed  number  of  shares, 
ihidi  are  taken  by  the  different  members  of  the  partner- 
4q>,  who  contract  with  each  other  to  supply  the  necessary 
capital  in  proportion  to  their  respective   shares.      Each 
Aareholder  or  partner  has  the  right  at  his  pleasure  to  sell 
Iiis  share,  and  insist  upon  his  vendee  being  accepted  as  a 
member  of  the  partnership  in  his  place  or  stead.     This  is  a 
right  which  does  not  exist  in  ordinary  partnerships,  and  is 
the  great  essential  difference  between  ordinary  partnerships 
and  joint  stock  partnerships,  of  which  latter  description 
mining  companies  on  the  cost  book  principle  are  instances. 
In  this  case  there  was  no  legal  interest  in  the  shareholders 
in  tiie  mines  or  minerals  themselves;  this  was  vested  exclu- 
arely  in  Mr.  York,  for  he  had  not  executed  any  deed  in 
hvouT  of  his  co-adventurers  or  partners,  and,  as  has  already 
been  observed,  the  legal  interest  could  only  have  been  con- 
veyed out  of  him  by  deed.     The  operation  of  the  first  entry 
in  the  cost  book  would,  however,  probably  make  him  a 

(a)  2  R  &  Aid.  724.  (6)  6  Bing.  N.  C.  694. 
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^^^^  trustee  for  himself  and  his  oo-adventorerB  in  the  interesl 
created  by  the  grants.  It  is  obvious,  however,  that  the  part 
nership  joint  stock  or  property  of  such  mining  companief 
consists,  not  merely  of  the  minerals,  or  the  right  to  seaid 
for  and  obtain  them,  but  also  of  the  plant  and  machinerj 
used  to  work  the  mine,  which,  together  with  th^  capital  and 
the  skill  and  labour  exercised  in  the  business,  are  all  em- 
ployed for  the  purpose  of  bringing  the  ore  into  the  market 
the  profitable  sale  of  which  is  the  ultimate  object  of  the  ad- 
venture. And  the  question  in  the  present  caae  is,  whetha 
a  contract  to  sell  a  share  in  a  joint  stock  company  or  pazir 
nership  of  this  kind  is  a  contract  for  the  sale  of  laadg 
tenements,  or  hereditaments,  or  any  interest  in  or  conoeni: 
ing  them,  within  the  4th  section  of  the  Statute  of  Frauds 
29  Car.  2,  a  3. 

Joint  stock  companies  of  large  capital,  are  generalb 
created  by  Acts  of  Parliament,  and  are  thereby  made  cop: 
porations.  AH  the  great  railway  compames,  canal  comp^a 
nies,  and  dock  companies  are  such  incorporated  companiv 
and  are  all  possessed  of  land  to  a  very  great  extent  a^ 
value.  Indeed,  land  or  real  property  is  the  main  subst^ 
tum  of  their  joint  stock  or  partnership  property,  and  th^ 
profits  are  directly  obtained  fi^m  its  usa     It  is  true,  *^ 

legal  interest  in  such  real  property  is  generally  vested 

the  corporation,  and  not  in  the  individual  partner  or  p^^ 
ners  as  in  the  cost  book  mine;  but  the  interest  of 
shareholder  in  the  great  incorpoated  joint-stock  compact 


and  in  the  smallest  mine  conducted  upon  the  cost  I: 
principle  is,  in  its  essential  nature  and  qualily,  ideni 
In  both,  the  shareholder  has  only  the  right  to  receiver  ; 
dividends  payable  on  his  share,  that  is,  a  right  to  his  Jt 
proportion  of  the  profits  arising  firom  the  employment  o^A 
joint  stock,  consisting  indeed  partly  of  land;  but,  whilst  fie 
holds  his  share,  he  has  no  interest  or  separate  right  to  the 
land,  or  any  part  of  it.  He  is,  indeed,  interested  in  the  em- 
ployment of  it,  but  he  cannot  proceed  against  it  diredJj, 
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fer  anything  which  is  due  to  him^  or  make  any  part  of  it  his         ^^^ 
own,  fer  the  purpose  of  satisfying  any  demand  which  he       Watson 
ttBj  have  as  shareholder.     He  is  not  in  the  situation  of  a     spbTtlxt. 
mortgagee,  who  has  a  direct  interest  in  the  land;  or  of  a 
joint  tenant,  or  tenant  in  common,  who  may  mcJi^e  a  part  of 
it  his  own  in  severalty.    Upon  a  dissolution  or  determina- 
tkm  of  the  joint  concern,  he  may  possibly,  although  not 
leiy  jRt)babl  J,  become  an  owner  of  a  part  or  share  in  the 
Iind;  but  if  he  does,  it  is  not  by  virtue  of  any  term  in  the 
ptftnenhip  agreem^it,  but  upon  a  new  transaction  where- 
by the  parlies  to  the  joint  concern  may,  by  virtue  of  a  new 
ttntnct^  become  separate  owners  of  separate  shares  in  the 
kod  belonging  to  it    Upon  his  death  nothing  descends  to 
\m  heir,  all  goes  to  his  personal  representative,  whether  the 
hod  be  hdd  for  years  or  in  fee  simple;  and  his  representar 
tife  acquires  no  interest  in  the  land  different  from  what  he 
Uottdfhad.     Whether  the  legal  interest  in  the  land  be 
Med  in  the  corporate  body,  or  in  a  member  of  the  joint- 
Ml  company,  or  in  a  trustee  for  either,  is  a  circumstance 
foieinmiatoiaL 

Hie  interest  of  the  shareholder  in  incorporated  joint- 

itock  companies,  and  the  law  as  applicable  to  the  sale  of 

duffGB  in  them,  has  been  the  subject  of  legal  decision,  and 

is  now  well  established.    These  shaies  have  been  held  not 

to  be  an  interest  in  land  within  the  4th  section  of  the 

Statute  of  Frauds,  or  goods  within  the  17th.     Their  nature 

ttid  diaracter  has  been  defined  to  be  what  has  been  above 

fltaled :   Bligk  v.  BreTii  (a),  Duncuft  v.  Alhrecht  (6) ;   and 

the  judgments  of  the  learned  Judges  who  decided  these 

eases  seem  to  me  conclusive  to  shew  that  the  true  nature 

of  the  intafest  of  a  shareholdOT  in  a  joint-stock  company 

incorporated  by  an  Act  of  Parliament  (a  part  of  whose  capital 

stock  is  land,)  is  such  as  is  above  described,  and  that  it  is 

not  on  imJkrest  m  Icmd  within  the  meaning  of  the  4th 

(a)  2  Y.  &  C.  294.  (6)  12  Sim.  189. 
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1854.  section  of  the  Statute  of  Frauds.  It  is  true,  that  ti 
Watson  ployment  and  use  of  land  are  essential  to  the  pn 
Sfbatlet.  ^®  undertaking,  but  land  is  merely  a  part  of  the 
stock  capital,  and  the  real  substantial  interest  of  the 
holder,  and  that  which  the  share  represents  is  the  ] 
pation  in,  and  the  right  to  participate  in,  the  profil 
trading  partnership,  in  the  joint-stock  or  capital  of 
machinery  and  plant  as  well  as  land,  together  with 
and  skill  and  labour,  largely  combine. 

This  being  the  well-established  law  in  regard  to 
in  incorporated  joint-stock  companies,  the  present  qi 
is,  whether  it  be  diflferent  in  regard  to  shares  in  ui 
porated  onea  It  would  be  unfortunate  if  it  were  fo 
be  so.  It  would,  as  already  observed,  of  necessity 
duce  a  new  course  of  dealing  from  what  has  hithert 
in  use  in  regard  to  this  species  of  property,  which 
be  inconvenient;  and  it  would  make  a  distinction  be 
shares  in  one  species  of  joint-stock  companies  and  ai 
which  persons  not  acquainted  with  the  law  would  not 
ly  appreciate  or  understand.  I  think,  however,  then 
such  difference  In  substance  and  reality,  the  intei 
the  shareholder  in  the  mining  un-incorporated  compai 
in  the  incorporated  joint-stock  company  is  exact 
same.  In  both  it  is  an  interest  in  the  ultimate  profit 
neither  can  the  shareholder  directly  intermeddle  o 
with  the  land,  and  although  apparently  in  a  mining 
pany  the  interest  of  the  shareholder  in  land  seems 
greater  than  in  ordinary  trading  joint-stock  com] 
nevertheless  ahnost  all  trading  companies  have  hoi 
land,  and  without  them  their  business  could  not  in  g 
be  carried  on,  as  was  observed  by  the  Vice-Chancel 
Hilton  V.  Oiraud  (a).  The  share  in  a  mining  compan 
sists  of  an  interest  in  the  machinery,  the  capital,  th< 
and  the  labour  employed  upon  the  mine,  as  well  as  i 

(a)  1  De  G.  &  S.  187. 
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mine  itselE    The  employment  of  land  may  be,  or  may  be         16^« 
supposed  to  be,  greater  in  degree  in  mining  companies,       Watsok 
but  the  nature  of  the  property  in  the  shafe  is  the  same      sfbatlst. 
18  in  Uie  shares   of  other  trading  partnerships,   into  the 
capital  of  which  land  or  the  use  of  it  does  not  so  largely 
enter.    I,  therefore,  am  of  opinion,  upon  principle  and  ana- 
logy, that  a  contract  for  the  sale  of  a  share  in  a  mining 
oompaiiy  conducted  upon  the  cost  book  principle  is  not  one 
far  the  sale  of  land  or  an  interest  in  it^  within  the  4fth 
nction  of  the  Statute  of  Frauds. 

Bat  in  reality  the  point  has  been  decided  by  authority' 
He  Mortmain  Act^  9  Gea  2,  a  36,  prohibits  lands^  tene- 
nent^  or  hereditaments,  or  any  interest  therein,  being  de- 
med  by  will  for  charitable  usea     Any  interest  in  land  or 
^  estate  is  within  this  Act:  MyeraY.Perigal  (a).     It  is 
^krefoie  dear,  that  if  the  share  in  a  joint-stock  company 
^  devisable  to  a  charitable  use,  a  contract  in  writing  can- 
not be  necessary  to  create  a  valid  contract  for  the  sale  of  it, 
^y  virtue  of  the  Statute  of  Frauda   In  the  case  oiSparlmg 
^-  Parker  (6),  it  appeared  that  the  testator  devised  to  a 
^^iiaritable  use,  amongst  other  things,  some  shares  in  the 
^^a^ington  Dock  Company  in  Liverpool,  and  the  question 
^»T»  whether  these  shares  were  within  the  Mortmain  Act 
Irhe  Harrington  Dock  Company  was  an   imincorporated 
J  oint-stock  company  or  partnership  created  by  deed.     It  was 
I»88e«ed  of  or  entitled  to  real  estate  to  a  very  large  extent, 
^  part  of  its  joint-stock  and  capital     It  is  obvious  that  a 
^dock  must  of  necessity  be  real  property.     The  dock  itself 
is  real  estate.     It  has  generally  been  excavated  and  formed 
^urto  a  dock  out  of  the  solid  earth ;  and,  although  ajs  a  dock 
it  is  filled  with  water,  yet  it  is  real  estate,  being  land  cover- 
^  with  water;  and  the  profits  of  a  dock  company  more  im- 
^Jiediately  arise  from  the  use  of  real  property  than  do  the 
!*ofit«  of  a  mine.     Lord  Langdcde,  after  time  taken  to  con- 
®<Jer,  delivered  judgment,  that  a  share  in  this  company  was 

(a)  2  De  O.,  Mac.  &  G.  599.  (b)  9  Beav.  460. 
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I8fi4.  not  within  the  Mortmain  Act  After  stating  that  the  Har- 
Watsok  rington  Dock  Company  was  possessed  or  entitled  to  real 
Spratlit.  ©state  to  a  very  large  extent  as  part  of  its  joint  stock  or 
capital,  he  proceeded  to  say,  that  each  shareholder  had  an 
interest  in  the  undivided  portion  of  the  aggregate  capital, 
and  some  interest  in  the  real  estate  which  constituted  part 
of  that  aggregate,  that  is,  an  interest  that  so  much  of  the 
joint  stock  as  consisted  of  land  should  be  employed  for  the 
best  advantage  of  the  joint  concern,  and  an  interest  in  the 
clear  produce  which  might  arise  from  the  sale  of  the  joint 
stock,  including  the  land,  in  case  the  joint  concern  should 
be  determined,  and  the  affairs  thereof  wound  up  and  set- 
tled. He  then  proceeded  to  describe  the  interest  in  the 
shareholder  in  the  share  to  be  that  which  has  been  ahready 
mentioned  in  this  judgment,  and  concluded  by  stating 
that,  in  his  opinion,  a  shareholder  in  such  a  joint-stock  com- 
pany as  the  Harrington  Dock  Company  had  not  such  an  in- 
terest or  estate  in  land  as  fell  within  the  meaning  of  the 
Mortmain  Act  Now  this  case  seems  to  be  in  pointy  for  if 
a  share  in  an  imincorporated  joint-stock  dock  company  is 
not  an  interest  in  land  for  the  purpose  of  a  devise  to  a  cha- 
ritable use,  neither  it  nor  a  share  in  a  jointnstock  mining 
company  can  be  an  interest  in  the  land  for  the  purpose  d 
a  contract  within  the  4th  section  of  the  Statute  of  Frauda 
In  the  case  of  Myers  v.  Perigal,  before  referred  to,  there 
will  be  found  a  very  learned  judgment  of  Lord  St  Leonards. 
He  there  describes  the  nature  of  a  share  in  a  joint-stock 
company  part  of  whose  capital  is  land,  which  entirelj 
agrees  with  the  judgment  of  Lord  Lcmgdale  in  Sparling  v 
Parker,  He  also  refers  to  the  case  of  Baxter  v.  Brown(a) 
which  was  much  pressed  upon  us.  Li  reality,  that  case  de- 
cided no  more  than  that  the  several  owners  of  a  foUinj 
mill,  used  by  a  joint-stock  company,  had  the  right  to  vote 
for  the  West  Riding  of  Yorkshire,  in  which  it  was  situated 
in  the  same  manner  as  the  member  of  a  common  partner- 
ship would  have  had  in  respect  of  their  counting-house  and 

(a)  7  M.  &  Gr.  198. 
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warehouse,  provided  they  were  of  the  sufficient  value.     The         1854. 
fiilliDg  mill  was  liahle  to  be  rated  as  real  property,  and  why       Watbon 
should  the  circumstance  of  its  belonging  to  a  great  nimiber      sfbj^lit 
of  persoBB  affect  the  right  to  the  franchise,  provided  the 
>q»rate  interest  of  each  in  the  real  estate  was  of  the  re- 
quired valua     A  great  nimiber  of  other  cases  were  cited  on 
the  aigument^  more  or  less  bearing  upon  the  question ;  with 
the  exception  however  of  Boyce  v.  Oreene  (6),  none  of  them 
were  any  direct  authority.     This  case  was  decided  earlier 
than  Bligh  v.  BrcTit,  and  Sparling  v.  Parker,  and  the  ar- 
gnments  and  principle  which  led  to  the  judgments  in  these 
two  cases  were  not  at  all  submitted  to  the  Irish  Court  of 
Queen's  BencL     I  consider  the  principle  of  these  decisions 
to  be  correct^  and  that  it  is  our  duty  to  act  upon  them.  The 
fann  of  the  certificate  of  transfer  was  much  relied  upon,  but 
there  is  nothing  contained  in  it  at  all  inconsistent  with  my 
new.    My  judgment,  however,  is  founded  upon  the  essen- 
tial nature  and  quality  of  a  share  in  a  joint-stock  company, 
ttd  the  form  which  is  used  in  any  particular  case  to  effect  the 
tnnsfer  of  it  cannot  have  any  real  bearing  upon  the  question. 
I  do  not  think  it  was  proved  that  any  one  of  the  share- 
kolders  in  this  mine,  except  Mr.  York,  had  any  interest  in 
land  within  the  4th  section  of  the  Statute  of  Frauds.     If 
«odi  an  interest  were  necessary  to  entitle  them  to  their 
shares,  the  consequence  would  be,  that  none  of  them  had  any 
interest  in  the  undertaking  at  all,  for  Mr.  York  executed 
no  writing  whereby  to  transfer  any  interest  to  them.     If 
it  were  proved  that  the  shareholders  in  such  a  mine  were 
joint  tenants  or  tenants  in  common  of  the  corpus  of  the 
mine,  or  of  the  incorporeal  tenement  creating  the  right  to 
take  die  minerals,  it  is  clear  that  such  shareholders  could 
not  contract  to  transfer  their  interest  without  a  writing,  or, 
indeed,  in  the  latter  case  to  transfer  without  a  deed.     But 
I  do  not  think  that  this  state  of  things  was  proved  to  exist 
ID  Uiis  mine,  nor  do  I  believe  it  to  exist  in  general  in  mines 

(a)  Batty'a  Ir.  Rep.  608. 
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conducted  according  to  the  cost  book  principle;  and  i 
tainly  did  not  occur  to  the  learned  coimsel  for  the  defeE 
either  at  the  trial  or  on  the  argument^  that  there  w» 
question  to  be  left  to  the  jury  in  respect  of  the  Stati 
Fraud&  It  is  proper  to  add,  that  there  are  two  case 
in  the  Queen's  Bench,  Northey  v.  John8(m(a),  the  oil 
this  Court,  Courteia  v.  JohnaonQ)),  both  of  which  are  fi 
ed  upon  the  principle,  that  a  contract  for  the  sale  or  tn 
of  a  share  in  a  cost  book  mine  need  not  be  in  writing. 

PuLTT,  B. — I  am  also  of  opinion  that  the  interest  of  a  g 
holder  in  a  mine  of  this  description  is  an  interest  in  i 


(a)  20  April,  1862. 

(6)  This  cause  was  tried  before 
Talfourdj  J.,  at  the  Exeter  Sum- 
mer Assizes,  1853.  It  was  an 
action  for  goods  sold,  against  the 
defendant  as  a  shareholder  in  a 
company  for  working  a  mine  in 
Cornwall,  called  "The  West 
Down  Mine."  The  mine  was 
conducted  on  the  cost  book  prin- 
ciple ;  and  the  case  on  the  part  of 
the  defendant  was,  that,  accord- 
ing to  a  usage  which  prevailed  in 
mines  of  this  description,  he  had 
abandoned  his  shares  before  the 
goods  in  question  were  supplied. 
Upon  this  point,  however,  there 
was  conflicting  evidence,  and  a 
verdict  was  found  for  the  plain- 
tifll  A  rule  nisi  was  obtained 
for  a  new  trial,  on  the  ground 
of  misdirection;  against  which 
Crowder  and  Carter  shewed  cause 
in  last  Hilary  Term,  (January 
23),  and  t^ade  and  C.  Saunders 
were  heard  in  support  of  the  rule. 
On  the  following  day  the  Court 
made  the  rule  absolute ;  when 

Parke,  B.,  said — ^At  common 
law  one  partner  in  a  partnership 
for  an  indefinite  term  could  not 
determine  his  liability  to  future 


contracts  of  the  partnenl 
assigning  hia  shares  to  ai 
or  giving  notice  to  the  nu 
of  the  concern  that  he  abai 
his  shares,  but  that  it  was 
sary  for  him  to  give  not 
such  his  intention  to  hia  o 
ners;  for  each  co-partner 
right  to  consider,  after 
notice,  whether  he  will  oo: 
or  not  himself  when  he  c« 
no  remedy  against  the  n 
partner.  If  the  case  resi 
the  common  law,  the  qt 
would  be  whether  the  def< 
gave  notice  to  all  the  shai 
ers  or  not,  that  he  mei 
cease  to  be  a  copartner, 
seemed  no  sufficient  evidi 
this  on  the  triaL  But  if  b 
usage  these  mining  partnt 
are  determinable  by  each  ; 
tiurer,  by  transferring  his 
to  another,  or  abandonini 
the  purdcr,  then  the  q\ 
would  be,  whether  either 
transfer  or  abandoumen 
taken  place.  But  the  1 
Judge  left  only  the  first 
which  was  the  principal 
contest  at  the  trial,  and 
fore  the  summing  up  was 
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.fwrtionate  part  of  the  profits  of  the  adventure,  and  not  an         ^^^• 
iaiterest  in  land  within  Uie  4fth  section  of  the  Statute  of      Watson 
f  Cauda    It  seems  to  me  that  the  subject-matter  conveyed      spratlkt. 
Idj  the  certificate  of  transfer  which  has  been  adverted  to,  is 
SI  share  in  the  minerals  and  machinery  not  fixed  to  the  tree- 
lold,  which  is  clearly  a  chattel  interest.     I  therefore  think 
that  the  verdict  is  perfectly  right 

Aldebson,  B. — I  am  of  the  same  opinion.     The  prin- 
ciple is  perfectly  dear.    If  each  shareholder  in  the  mine  has 
a  jomt  interest  in  the  land  itself,  that  interest  cannot  pass 
except  by  the  mode  prescribed  by  the  4th  section  of  the 
Statute  of  Frauda     But  i^  on  the  other  hand,  each  share- 
holder has  merely  a  right  to  a  divisible  proportion  of  the 
profits  of  the  adventure,  and  no  interest  in  the  land,  then 
^  case  is  not  within  that  enactment     This  princijde  wa^ 
weS  considered  in  the  judgment  of  this  Court  in  Bligh  v. 
Br^(a).     There  it  was  pointed  out»  that  where  the  land  is 
vested  in  the  shareholders^  and  the  corporation  has  only  the 
management  of  it  as  in  the  case  of  the  New  Rwer  Comr 
fo>ny(b\  each  individual  shareholder  has  a  definite  portion 
of  the  land,  for  which  he  could  maintain  ejectment;  but 
wh^e,  as  in  Uie  case  of  Bligh  v.  Brent,  the  joint  stock 
moDey  is  entrusted  to  a  corporation,  who  have  the  manage- 
ment of  it^  and  the  surplus  profits  alone  are  divisible  among 
the  individual  corporators,  there  the  land  is  only  the  in- 
strument whereby  the  joint  stock  money  is  made  to  pro- 
duce a  profit     The  question  is,  whether  the  facts  proved 
bring  this  case  within  the  one  or  other  of  those  decisions.  It 
seems  to  me  to  fall  within  the  latter,  and  that  the  land  is 
merely  an  instrument  for  working  out  the  profits,  in  which 
alooe  the  shareholders  have  any  interest     The  mode  of 
conveyance  adopted  is  that  of  a  grant  of  an  interest,  not  in  ^ 
the  land  itself,  but  of  all  the  profit  to  be  derived  from  the 
use  of  the  land;  and  the  form  of  transfer  of  shares  also 
diewB  that  the  vendor  does  not  assign  a  portion  of  the  land,     . 
b«t  a  chattel  interest  only.     At  all  events,  it  is  a  question 

(a)  2  Y.  &  C.  294        (6)  Tovnuend  ▼.  Ash,  3  Atk.  336. 
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of  fact,  which  a  defendant  has  a  right  to  have  submitted 
to  the  jury;  and  the  mode  of  transferring  these  shares  in 
the  mining  market  is  one  circumstance  by  which  the  jury 
may  arrive  at  a  conclusion. 

Pareie,  B. — The  principle  on  which  this  case  shoidd  be 
decided  is  perfectly  clear,  and  the  only  doubt  felt  by  any 
member  of  the  Court  is  upon  a  question  of  tact,  viz.  under 
which  class  of  decided  cases  this  particular  case  falla 

In  the  case  of  joint-stock  companies  incorporated  by  Acts 
of  Parliament^  who  are  generally  possessed  of  land,  the 
individual  shareholders  are  quite  distinct  from  the  cor- 
poration. The  shareholders  are  entitled  to  no  direct  in- 
terest in  the  land,  no  part  of  the  realty  is  held  in  trust 
for  them,  but  all  they  are  entitled  to  is,  that  the  real 
and  personal  property  held  by  the  corporation  should 
be  used  by  them  for  their  benefit^  so  as  to  make  profits^ 
which,  when  made,  are  to  be  divided  between  them  rate- 
ably,  according  to  their  number  of  shares,  as  personalty 
which  might  be  disposed  of  by  unattested  will,  (before  the 
late  Statute  of  Wills),  and  consequently  could  have  been 
disposed  of  by  paroL  This  was  decided  in  BUgh  v.  BrerU  (a), 
a  case  which  we  believe  has  been  imiversally  acquiesced  in 
and  followed  by  several  other  cases,  amongst  others,  HiUon 
V.  QeraudQi). 

Nor  is  it  to  those  cases  only  of  joint-stock  companies  which 
are  incorporated,  and  in  which  therefore  the  corporation  is 
seised  of  the  real  estate,  that  this  doctrine  is  applicable. 
It  applies  also  to  other  joint-stock  companies,  where  the 
persons  seised  of  the  realty  hold  in  the  same  way  as  the 
corporation  in  those  cases,  that  is,  in  trust  only  to  use  the 
land,  make  profits  as  part  of  the  stock  in  trade,  and  then  to 
divide  those  profits  between  the  shareholders,  whose  only 
interest  is  in  those  profita 

The  cases  decided  imder  the  Mortmain  Act  are  of  thiB 
nature.  That  of  Sparling  v.  Panrker  was  one ;  it  was  be- 
fore Lord  LangcUUe,  the  then  Master  of  the  Bolls,  and  is 

(a)  2  Y.  &  C.  294.  (6)  1  De  G.  ^  a  167. 
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reported  in  9  Beav.  450.     It  wa^  there  held,  that  shares  in 

ao  uniDOorporated  gas  light  company,  where  the  lands  are 

eipressly  stated  to  be  vested  in  trustees,  and  the  shares  are      Sfratlit. 

declared  to  be  personal  estate  by  the  partnership  deed, 

were  personalty.     So,  shares  in  a  dock,  where  the  share- 

hddexs  were  interested  in  the  profits  and  losses:  in  whom 

the  real  estate  was  vested  does  not  appear  by  the  report^ 

bot^  doubtless,  not  in  each  partner,  but  in  some  one  or  more 

trosteea     In  like  manner  shares  in  a  banking  company, 

where  Uie  shareholders  were  entitled  to  the  profits  only,  and 

ih&  real  estate  was  vested  in  trustees,  were  held  not  to  be 

within  the  Mortmain  Acts;  first  by  the  Court  of  Common 

Pleas  in  Myers  v.  P€Tigal{a),  and  confirmed  by  Lord  St 

LeomrdaQ)), 

h,  the  case  of  Baxter  v.  Brown(c),  where  there  was  a 
hUmg  mill  held  by  trustees  for  the  copartners  imder  a 
{tttoership  deed,  the  Court,  on  the  construction  of  that 
deed,  held  that  there  was  a  trust  of  ikejreal  estate  for  each 
oopartQer,  and  each  copartner  was  held  to  be  entitled  to 
rota  Lord  SL  Leona/rdsQ))  evidently  is  dissatisfied  with 
that  decision;  but  if  the  construction  of  the  instrument  was 
correct^  and  there  was  a  direct  trust  of  the  real  estate  for 
each  partner  in  proportion  to  their  shares,  the  decision  was 
DO  doubt  perfectly  rigLt 

The  question,  therefore,  in  this  case,  is  simply  within 
which  dass  of  decisions  is  this  jointnstock  company  to  be 
placed.    That  is  a  question  of  fact^  and  upon  which  myself 
and  my  Brothers  are  not  agreed.     I  think  it  ought  to  have 
been  left  to  Uie  jury,  as  any  question  of  fact  ought  to  be, 
and  we  cannot  decide  it  for  ourselves.     If,  indeed,  the  point 
had  been  reserved  so  as  to  leave  to  the  Court  to  draw  in- 
ferences of  fact^  we  might  have  determined  this  point  our- 
selves; but  the  plaintiflF  refiised  his  consent  to  the  reserva- 
tion of  this  pointy  and  no  such  reservation  can  take  place 
without  the  consent  of  both  partiea 

If  the  purser  of  the  mine,  who  had  himself  the  let  or 

(a)  U  C.  B.90.        (6)  2  De  O.,  Mac.  &  G.  d99.    (c)  7  M  &  Gr.  198. 
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\fiSA,        grant  iA  the  mine.  haA  tbe  Boixke  ud  iJbt 
WatmIv       plant  Tested  in  him,  in  truBt  to  cHiyknr 

irorking  the  mine  and  mrirmgihemoi  fvain  «f  it  fertile 
benefit  of  the  oo-adrentiireni,  viko  vac  ^te  Almi.  ike  ppofit 
ool J,  such  interest  was  tnndenhle  be  pscL  a^  HigM  ^ 
baigained  ibr  by  paitd. 

If  he  held  the  mine  in  troBt  im  hanmM  ^mi  Ike  eo- 
adventnrere  present  and  futme  in  frnponkm  lo  Iks 
uf  shares^  then  there  was  adirect  timt  in  tkereahj,  ir  the 
right  to  get  the  minerals  was  a  real  n^hl,  a^  eoidd  not  be 
granted  without  deed,  nor  a  tmst  in  it  niniimJ  vithont 
note  in  writing,  nor  a  bazgain  be  made  ir  a  dttie  of  that 
direct  trust  without  note  in  writing.  This  ii  cImhIj  a  qpes- 
tion  of  fa£ty  and  depends  on  the  erideooe  as  to  what  was 
tlie  mutual  agreement  of  the  parbea.  Tliere  is  aomething 
to  be  said  in  &vour  of  both  views,  lliemodeoflnaisfcxring 
shares  proved,  namely,  by  a  l^ter  to  the  pmaa  amioancii^ 
a  previous  sale  of  the  holder's  share  to  another,  and  an  eik- 
try  in  the  cost  book  thereupcm,  fitvours  the  idea  that  the 
shareholdera  considered  that  no  intereat  in  the  soil  paased, 
for  otherwise  it  would  be  invalid.  The  tenM-  of  the  letter 
strongly  shews  that  a  definite  diare  of  the  mine  itsd^  and 
of  the  engines,  tools,  and  jdant,  as  well  as  ^  the  profits  to 
be  derived  therefrom,  were  intended  to  passL  I  think  this 
much  stronger  evidence  of  the  interest  than  the  fiM^t  of 
transferring  by  parol,  for  sudi  arrangement  may  be  deemed 
to  have  been  made  to  save  the  expense  of  a  r^olar  transfer, 
and  dcfruud  the  Qovemment  oi  the  stamp  duty.  In  PM 
V.  Lee(a),  in  which  there  was  a  question  as  to  the  propri- 
etorship in  a  cost  book  mine,  the  form  of  one  of  these  letters 
is  given,  which  agrees  with  that  given  in  evidence  in  this 
case  as  to  the  thing  transferred,  but  refers  not  merely  toa 
sale,  but  to  a  deed  of  transfer  already  executed^  as  if  that 
were  necessary. 

I  think  it  clear  that  this  question  ought  to  have  been 

submitted  to  the  jury. 

Rule  discharged. 

(a)  4  Etch.  230. 
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Worth  and  Others  v.  Newton.  July  7. 

1  HIS  was  an  action  by  the  Churchwardens  and  Overseers  The  accept- 
of  the  Pow  of  the  Parish  of  East  Retford,  in  the  county  of  h^ide/of  on© 
Nottinffham,  against  the  defendant,  on  a  bond  conditioned  office  of  ano- 

o         '  ^  '  ther  incompa- 

for  the  &itihful  execution  by  one  John  Piercy  of  the  office  tibie  office, 
of  assistant  overseer  of  the  poor  of  the  said  parish.     By  con-  the  former, 
sent (^ the  parties,  and  by  order  of  a  Judge,  the  following  g^chas he 
CMe  was  stated  for  the  opinion  of  this  Court,  without  any  could  detw- 

*  ,  ^  ^  *'    nune  by  his 

pleadings: — ^In  1843,  the  said  J.  Piercy  was,  according  to  the  own  act  sim- 
provifiians  of  the  statute  59  Geo.  3,  c.  12,  nominated  and  that  authority 
decied  by  the  vestry  of  the  said  parish,  and  appointed  by  ^^  ^^lew  aiT 
two  justices  of  the  borough  of  East  Retford,  assistant  over-  pointment, 

,  ,       which  could 

ner  at  the  poor  of  the  said  parish,  at  a  yearly  salary  of  six-  accept  the  sur- 
pcnce  in  the  pound,  upon  the  rates  annually  collected  by  ^o^from 
hira.    Such  nomination,  election,  and  appointment  were  not  ^^%  ®\^  °^®- 

'  '  rr  Jq  the  year 

bnited  to  any  particular  period,  but  were  made  generally,  1843,  P.  tnis, 
and  security  was,  according  to  the  said  statute,  taken  for  the  provuions 
Ae  faitfiful  execution  of  the  said  office,  by  a  bond  with  l^^J'^J^^^'"' 

'        •'  O,  C.  IZ,   8.  7, 

nominated 

ttd  tlected  by  the  yestry  of  a  certain  parish,  and  appointed  by  two  justices,  assistant  over- 

ner  of  that  parish.     The  warrant  of  appointment  defined  the  duties  of  assistant  overseer, 

oat  of  which  was,  to  account,  when  required  by  the  overseers  or  vestry,  for  money  received 

or  expended,  to  the  persons  authorised  to  receive  the  same.     By  the  above  statute,  every 

pcnoii  lo  ^>pointed  is  to  continue  assistant  overseer  until  he  sh^  resign  such  office,  or  un- 

tO  hit  appointment  shall  be  revoked  by  the  vestiy.     Seciuity  was,  according  to  the  statute, 

tiUn  kr  the  faithful  execution  of  the  office  by  bond  with  sureties,  made  to  the  church- 

wdeDs  and  overseers  of  the  parish.     P.  continued  to  act  in  the  execution  of  such  office  im- 

til  March,  1852,  when  he  resigned.    In  the  year  1847,  P.  was  appointed  one  of  the  over- 

men  of  the  tame  parish,  and  he  was  afterwards,  from  year  to  year,  re-appointed  and  acted 

ta  such  until  18J2.     P.  having  made  de&ult  in  accounting  for  monies  received  by  hiTT>  as 

^■nitiDt  overseer,  and  an  action  having  been  brought  on  the  bond  against  one  of  the  sure- 

^.—Bddj  first,  that  assuming  the  two  offices  to  be  incompatible  (which  they  were  not), 

^  iooeptanoe  of  the  office  of  overseer  did  not  vacate  that  of  assistant  overseer,  since  the 

^>oU«r  oould  not  divest  himself  of  the  latter  office  by  his  own  act  simply, — the  word  resign 

^  the  lUtute  meaning  a  formal  notification  to  the  vestry  of  the  act  or  giving  up  the  office ; 

*^  ■nee,  also,  there  was  no  implied  amotion  from  the  old  by  appointment  to  the  new  office, 

fw  the  authority  appointing  to  that  office  could  not  remove;  nor  was  there  any  implied 

*'''*o^,  becaoae  the  same  authority  could  not  accept  a  surrender  of  the  old  office. 

^^c<^y,  that,  if  the  offices  were  incompatible,  the  appointment  as  overseer  would  be  ei- 
^  void  or  voidable  only,  in  which  case  it  would  be  vacated  on  appeal. 

T^urdlj,  that,  as  the  asidstant  overseer  was  not  bound  to  account  to  the  overseers,  his  ap- 
P^tmeot  as  overseer  did  not  make  such  an  alteration  in  the  mode  of  accounting  as  would 
*^  the  liability  of  the  sureties. 
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sureties,  made  to  the  then  churchwardens  and  overseers 
the  poor  of  the  said  parish. 
Ns^N  [T^^  case  then  set  out  the  bond,  which  was  in  the  peD 

sum  of  2002.,  to  be  paid  to  the  said  churchwardens  and  ovi 
seers,  and  their  successors,  subject  to  the  following  am* 
tion :  ] — "  Whereas,  in  and  by  an  Act  of  Parliament  made  ai 
passed  in  the  59th  year  of  the  reign  of  his  late  Majea 
Qeoige  the  Third,  intituled  '  An  Act  to  amend  the  Laws 
the  Belief  of  the  Poor,'  after  giving  certain  powers  and  s 
thorities  for  the  nomination  and  election  of  select  vestriee 
manner  as  therein  mentioned,  it  was  enacted,  that  it  Ai 
be  lawful  for  the  inhabitants  of  any  parish  in  vestry  assc 
bled  to  nominate  and  electa  and  afterwards  for  two  justS 
to  appoint,  any  discreet  person  or  persons  to  be  assisU 
overseer  or  overseers  of  such  parish,  with  such  salary  & 
under  such  regulations  as  in  the  said  Act  are  directed;  az 
that  it  shall  be  lawful  for  the  inhabitants  of  any  parish,  upo 
the  nomination  and  election  by  them  of  any  assistant  am 
seer  or  overseers,  to  require  and  take  security  for  the  Mi 
fill  execution  of  his  or  their  office  by  bond,  with  or  withoi 
a  surety  or  sureties,  and  in  such  penalty  as  they  shall  this 
fit ;  and  every  such  bond  shall  be  made  to  the  churchwardei 
and  overseers  of  the  poor,  and  may,  on  any  breach  of  tl 
condition  thereof,  be  put  in  suit  by  and  in  the  name  of  ti 
churchwardens  and  overseers  of  the  poor  for  the  time  bein 
by  the  direction  of  the  vestry  or  select  vestry,  for  the  bene: 
of  the  parish,  in  manner  as  therein  mentioned:  And  where 
the  above-bounden  J.  Piercy  hath  been  duly  elected,  non 
nated,  and  appointed  assistant  overseer  of  the  said  parish 
East  Betford,  imder  and  by  virtue  of  the  powers  of  the  sa 
Act  of  Parliament;  and  the  above-bounden  William  Newto 
John  Cottom,  &a,  have  agreed  to  be  bound  with  him  for  tl 
due  execution  of  the  said  office  in  manner  as  hereinaft 
mentioned:  Now,  therefore,  the  condition  of  the  abov 
written  obligation  is  such,  that^  if  the  above-bounden  < 
Piercy  shall,  &om  time  to  time  and  at  all  times  during  tl 
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eootmuanoe  of  his  said  appointment^  or  of  any  future  ap-        1654. 
foiniment  or  appointments,  make  out  the  receipts  from  the 
nie  books  of  such  parish,  and  well  and  futhfiilly  collect  and 
get  in  all  such  rates  or  other  sums  of  money  as  he  may  be 
directed  to  demand  and  obtain  by  virtue  of  his  said  office, 
Hid  do  also  relieve  all  vagrants,  and  make  such  other  pay- 
mats  out  of  the  monies  he  shall  so  receive  as  he  may  be 
directed  by  the  overseers  for  the  time  being  of  such  parish 
aod  of  the  vestry  or  select  vestry  thereof,  and  do  execute  all 
(iden  of  removal  relating  to  or  concerning  the  said  parish, 
ttd  do,  from  time  to  time  and  at  all  times  when  required  by 
4b  «id  arerseers  for  the  time  being  or  vestry  or  select  yes- 
by,  render  a  just  and  true  account  of  all  monies  received  or 
etpended  by  him  to  the  person  or  persons  duly  authorised 
iE^reo^ve  the  same^  and  pay  over  to  him  or  them  any  ba- 
liDoe  that  may  be  found  due  on  such  account  or  accounts, 
ifid  do  also  faithfjilly  and  diligently  execute  his  said  office 
^aasistant  overseer  in  every  other  respect,  according  to  the 
^erenl  directions,  provisoes,  and  regulations  of  the  said  re- 
cited Acts»  or  any  other  law  or  laws  relating  to  the  poor 
^ierein  referred  to  or  since  passed  or  enacted,  Then  the 
'Within-written  obligation  shall  be  void,''  &c.     The  duties  to 
^^  executed  by  the  said  J.  Piercy  under  and  according  to 
c^  said  nomination,  election,  and  appointment  were  such 
duties  as  are  mentioned  in  the  condition  of  the  said  bond, 
"Wnd  for  performance  of  which  the  said  bond  is  conditioned. 

He  said  J.  Piercy,  immediately  after  execution  of  the 

^nid  bond,  entered  upon  his  said  office  of  assistant  overseer 

^^the  poor  of  the  said  parish,  and  except  so  far  (if  at  all)  as 

^^  {^ypointment  of  overseer  hereinafter  mentioned  may 

^3»ve  put  an  end  to  his  being  assistant  overseer,  thenceforth 

^sontinued  to  act  as  in  execution  of  such  office,  until  the  month 

<3f  March,  1852,  when  he  sent  a  notice  in  writing  to  the  ves- 

tij  of  the  said  parish,  purporting  to  be  a  resignation  of  the 

'wd  office.    The  said  J.  Piercy  from  the  time  of  his  said  ap- 

p    pomtment^  until  the  sending  in  such  notice  of  resignation 

I    ^  foresaid,  received  the  said  yearly  salary. 
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1864.  In  the  year  1847,  the  said  J.  Piercy,  being  duly  qnalif 

Worth       was  in  due  form  of  law  appointed  to  be  one  of  the  ovem 

Kewton.  ^^  ^^^  P^^^  ^^  ^^  ^^  parish,  and  he  was  afterwards,  in  J 
manner,  finom  year  to  year,  re-appointed  sudi  overseer  of  I 
poor,  until  1852,  and  acted  as  such  during  all  that  pen 
In  the  annual  accounts  kept  by  the  overseers,  and  audil 
pursuant  to  the  orders  of  the  poor  law  board,  during  theyo 
when  the  said  J.  Piercy  was  so  appointed  and  served 
overseer,  the  salary  of  the  said  J.  Piercy  as  assistant  m 
seer  was  regularly  charged  and  allowed,  and  the  same  i 
regularly  received  by  him  until  his  said  resignation  of  i 
latter  office;  and  the  said  J.  Piercy,  after  he  had  been 
appointed  overseer,  continued  personally  to  collect  then 
and  do  the  several  other  acts  described  in  the  conditioi 
the  bond  as  the  duties  of  the  assistant  overseer,  in  the  n 
manner  as  he  had  done  before  such  appointment^  witb 
the  interference  of  his  co-overseers. 

In  1852,  after  the  resignation  of  the  said  J.  Fien7 
such  assistant  overseer,  it  was  discovered  ihsi  a  certain 
lance  was  due  from  him  on  account  of  rates  and  monies^ 
lected  and  received  by  him  in  and  by  virtue  of  his  offio 
assistant  overseer  bdbre  the  time  of  his  appointm^t  as 
of  the  overseers  of  the  poor  of  the  said  parish,  and  not  i 
accounted  for  or  paid  over,  pursuant  to  the  condition  of 
said  bond;  and  that  a  certain  other  balance  was  due  i 
him  on  account  of  the  like  rates  and  monies  collected 
received  by  him  after  his  appointment  as  one  of  the  o 
seers  of  the  poor  of  the  said  parish  and  before  his  reoj 
tion  of  the  office  of  assistant  overseer,  and  not  duly  accoui 
for  or  paid  over  pursuant  to  the  said  condition;  and 
present  action  was  brought  to  recover  the  amount  of  1 
such  balances  against  the  defendant  as  one  of  the  surety 
the  said  bond.  The  said  balance  so  due  firom  the  sai 
Piercy  on  account  of  the  said  rates  and  monies  coUo 
and  received  by  him  before  he  was  appointed  <me  of 
overseers  of  the  poor  of  the  said  parish,  has  been  paid 
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Cbort  by  the  defendant  to  the  plaintiff,  since  this  action  was         1854. 
hooglitt  AB  being  recoverable  upon  and  by  virtue  of  the  said 
kai 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
defendaiit  is^  or  is  not,  liable  upon  the  said  bond  in  respect 
F     of  the  balance  of  the  said  rates  and  monies  so  collected  and 
received  by  the  said  J.  Piercy  afler  his  appointment  as  one 
flf  the  overseers  of  the  poor  of  the  said  parish.     If  the  Court 
AooU  be  of  opinion  that  the  defendant  is  so  liable,  then 
judgment  is  to  be  given  for  the  plaintiffs  for  the  difference 
between  the  sum  paid  into  Court  and  the  penalty  of  the 
bond,  with  oosta.     If  the  Court  should  be  of  a  different 
fipiniosi,  thai  judgment  is  to  be  given  tor  the  defendant 
wth  coals  since  the  payment  into  Court 

Hayea  argued  for  the  plaintifib  (June  28). — ^The  appoint- 
aent  of  Piercy  as  overseer  did  not  vacate  his  office  as  assist- 
ant oveiBeer.     By  the  59  Geo.  3,  a  12,  a  7,  the  inhabitants 
cfanj  parish  in  vestry  assembled  may  nominate  and  elect  a 
penon  to  be  assistant  overseer,  and  specify  his  duties  and 
&  his  salary ;  and  two  justices  are  empowered  to  appoint 
the  person  so  elected  to  be  assistant-overseer  for  such  pur- 
pose and  with  such  salary  as  shall  have  been  fixed  by  the 
vestry;  and  every  person  so  appointed  is  to  continue  as- 
aatant-overseer  until  he  shall  resign  such  office,  or  imtil  his 
appointment  shall  be  revoked  by  the  vestry.     Therefore  it 
is  the  vestry  who  elect  the  assistant-overseer,   and   the 
judoes  have  only  a  ministerial  function  to  perform.     But 
bj  the  43  Eliz.  c.  2,  &  1,  the  nomination  of  overseers  is 
nested  absolutely  in  the  justices ;  and  by  sect  6,  a  power  of 
ifipeal  is  given  to  the  Quarter  Sessions.     The  two  offices 
we  not  incompatible,  and  even  if  they  were  the  former 
vonld  prevail     In  Rex  v.  Patteaon  (a),  the  defendant,  who 
^  an  alderman  and  mayor  of  a  city,  and  as  mayor  a 

(a)  4  B.  &  Ad.  9. 
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^854.        justice  of  the  peace,  accepted  the  office  of  treasurer;  and 

was  held,  that  the  acceptance  of  the  latter  office  did  n 

vacate  that  of  alderman  and  justice,  though  such  acoeptan 

might  afford  ground  of  amotion  from  those  officea     Tl 

rule  there  laid  down  is,  that  the  acceptance  of  an  inoompa 

ible  office  does  not  operate  as  an  absolute  avoidance  of 

former  office,  in  any  case  where  the  party  could  not  dive 

himself  of  that  office  by  his  own  act  and  without  the  on 

ciurence  of  another  authority  to  his  resignation  or  amotkx 

unless  such  authority  be  privy  and  consenting  to  the  seooo 

appointment     Here  it  is  clear,  that  the  justices  have  i 

power  to  revoke  the  appointment  of  assistant-overseer,  ai 

they  are  not  the  persons  to  whom  his  resignation  is  to  I 

tendered.    Rex  v.  Oayer  (a)  is  similar  to  the  present  cae 

There  the  question  was,  whether  the  office  of  justice  of  tl 

peace  and  the  office  of  overseer  were  compatible;   an 

though  the  Ck>urt  gave  no  express  opinion  on  the  'pom 

they  seem  to  have  considered,  that,  if  the  two  offices  weo 

incompatible,  that  of  justice  of  the  peace  would  not  I 

vacated  by  the  appointment  to  be  overseer,  but  that  tl 

party  would  be  exempt  from  the  latter  office.     [Martin,  1 

— Is  not  the  surety  prejudiced,  inasmuch  as  he  has  a  rigi 

to  have  an  independent  overseer  to  control  the  adts  of  tl 

assistant-overseer?]     It  is  not  eveiy  act  which  operates  1 

the  prejudice  of  a  surety  which  will  avoid  a  bond.     If,  h 

stead  of  four  overseers,  two  only  had  been  appointed,  thi 

would  in   some   degree  have  prejudiced  the  surety;   bt 

the  bond  would  nevertheless  be  valid.     Even  if  the  tw 

offices  are  incompatible,  the  defendant,  who  has  performe 

the   duties  of  assistant-overseer  and  received  monies  i: 

that  capacity,  must  remain  liable  to  account — ^He  als 

referred  to  Rex  v.  Derby  (b). 

Paahley  for  the  defendant — The  two  offices  are  incom- 
(a)  1  Burr.  246.  (6)  13  East^  14a 
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f^tiUe,  and,  if  so,  the  second  appointment  vacates  the  first         1854. 
An  appointm^it  of  a  churchwarden  as  overseer  would  be 
deaiij  bad  under  the  statute  43  Eliz.  c.  2.     The  same 
person  cannot  act  both  as  justice  and  churchwarden :   Rex 
▼:  Great  Yarmouth  (a).    The  duties  of  an  overseer  are — 
Giti,  to  make  a  rate;   secondly,  to  ascertain  what  poor  the 
place  is  bound  to  maintain;  thirdly,  to  remove  such  per- 
sons as  it  is  not  bound  to  support;  fomilily,  to  administer 
%o  the  wants  of  their  proper  poor;   fifthly,  on  going  out  of 
€^Boe,  to  make  up  and  pass  their  accounts,  and  deliver  over 
any  balance  in  their  hands  to  their  successor:    1  Nolan's 
f  oor  Law,  59.     None  of  those  duties  are  delegated  to  the 
jMHifituntrOveiseer.     Though  the  major  part  of  the  church- 
'^wazdens  and  overseers  must  make  a  poor-rate,  yet»  for  the 
poipose  of  levying  it,  a  demand  by  one  overseer  and  com- 
plaint to  the  justices  by  one  is  sufficient:  MorreU  v.  Mar- 
tA^Qf^     Modem  statutes  have  attached  to  the  ofiice  of 
omseer  many  important   duties,  in  the  performance   of 
^vriuch  they  have  to  exercise  a  discretion:  Regina  v.  Kerir- 
^iagUm  (c).  The  acceptance  of  the  ofiioe  of  overseer  and  act- 
B3]^  under  it  was  equivalent  to  a  resignation  of  the  ofiice 
erf  aasistant-overseer.     [ParkCy  B. — According  to  the  doc- 
'teoe  laid  down  in  Rex  v.  Patterson  (d),  there  is   in  this 
Ofie  no  implied  amotion  or  implied  resignation  of  the  old 
office  by  appointment  to  the  new  one.] — The  case  falls 
'^itliin  the  other  exception  there  pointed  out,  viz.  where 
the  office  is  determinable  at  the  mere  will  of  the  party. 
^ Y.Patterson  proceeded  on  the  ground  that  the  con- 
cwience  of  another  person  was  necessary  to  render  the 
i^dgDation  valid.     Here  the  assistant-overseer  might  at 
any  time  have   determined    his    office  by  his    own  act 
[Pfltte,  R — ^Not  unless  he  notified  his  resignation  to  the 
^«8try.    Upon  an  issue  whether  he  had  resigned  the  office 


(a)  6  B.  &  C.  646.  (c)  12  Q.  B.  664. 

%  6  Bing.  N.  C.  373.  (ci)  4  B.  &  Ad.  9. 
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of  assistantrOveTseer,  would  it  be  evidence  of  the  fact  11 
he  had  accepted  the  office  of  overseer  and  acted  under  ii 
Formerly,  it  was  considered,  that,  if  two  offices  we 
incompatible,  the  acceptance  of  the  higher  of  the  two  ip 
facto  vacated  the  other:  Rex  v.  Oodwm{a).  But  Mi 
ward  V.  Thatcher  (b)  decided  that  in  such  case  the  aooep 
ance  of  the  latter,  though  an  inferior  office,  will  vacate  tk 
former.  Rex  v.  Hughes  (o)  and  Rex  v.  Tizzard  (i)  ai 
authorities  to  the  same  effect  One  of  the  duties  ofth 
assistant-overseer  was  to  collect  the  rates,  and  he  was  boon 
to  account  to  the  overseers.  Where  an  alderman  acoepto 
the  office  of  town  clerk,  and  the  town  clerk's  accountB  wa 
allowed  by  the  aldermen,  it  was  held  that  the  offices  wei 
incompatible,  and  that  the  appointment  to  the  (^Soe  < 
town  clerk  was  equivalent  to  an  amotion  firom  that  « 
alderman:  Rex  v.  Paieman  (e).  There  Lord  Kenyan,  CJ 
said,  "  In  the  case  of  Rex  v.  Oayer  (/),  it  seemed  to  I 
agreed,  that  the  offices  of  justice  of  the  peace  and  ove 
seer  of  the  poor  were  incompatible,  because  the  acooan 
of  the  latter  were  subject  to  the  control  of  the  fonnei 
Here  the  mode  of  accounting  is  altered,  and  consequent 
the  risk  of  the  sureties  is  increased.  It  is  not  like  the  ca 
of  a  clerk  who  is  afterwards  appointed  derk  to  anolh 
person,  but  that  of  a  clerk  who  becomes  a  member  of  tl 
partnership  finn. 

Hayes  in  reply. — ^There  could  be  no  resignation  of  tl 
office  of  assistant  overseer  by  the  mere  will  of  the  hold< 
unless  he  communicated  his  intention  to  resign  to  tie  p^ 
sons  having  the  power  to  appoint  to  the  offica  If  i^' 
held,  that  the  acceptance  of  the  office  of  overseer  avoid 
the  former  office,  the  consequence  would  be,  that^  if  an « 


(a)  1  DougL  398,  n.  (e/)  9  B.  &  C.  418. 

(6)  2  T.  R.  81.  (e)  2  T.  R  777. 

(c)  6  B.  &  C.  886.  (/)  1  BaiT.  245. 
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fefBeer,  who  is  a  defisMilter,  waa  appointed  overseer, 

dd  be  no  means  of  compelling  him  to  accomit  Worth 

V, 
rt  t  1.  NlWTOW. 

Cur.  adv.  vmt 
idgment  of  the  Court  was  now  delivered  by 

;  R — ^The  question  is,  whether  the  defendant  is  liar 
e  breach  of  duty  by  Piercy,  in  the  interval  between 
ntment  as  overseer  in  1847,  and  his  resignation  of 
rf  assistant  overseer  in  March,  1852.  It  is  ar- 
t  these  are  incompatible  appointments,  and  that,  if 
the  second  appointment  vacates  the  first;  and  if 
^hat  the  situation  of  the  sureties  is  altered,  and  they 
barged  as  to  this  part  of  their  liability, 
first  place,  we  are  by  no  means  satisfied  that  they 
ipatible  offices;  we  think  they  are  not  When  the 
ninated  Piercy  the  assistant  overseer,  under  the  69 
12,  a  7,  and  the  justices  appointed  him  to  per- 
iin  of  the  duties  specified  in  the  warrant,  the  over- 
l^ally  entitled  to  perform  all  the  remainder;  and 
othing  inconsistent  in  the  assistant  overseer  acting 
pointment,  and  doing  the  specified  duties  with  a 
d  the  regular  overseers  the  remainder.  It  will  be 
it  there  is  nothing  in  the  Acts  which  obliges  the 
overseer  to  account  to  or  obey  the  orders  of  the 
erseera  He  appears  to  us  an  independent  officer, 
x>nnection  with  the  i^ular  overseers  is  in  name 
it  if  the  offices  are  incompatible,  the  question 
he  second  appointment  vacates  the  first,  or  itself  is 
ndable,  depends  upon  the  application  of  the  prin- 
down  in  Rex  v.  Patteson  (a).  That  principle  was, 
acceptance  by  the  holder  of  one  office  of  another 
ible  one  did  not  vacate  the  former,  unless  the 
Buch  as  he  could  determine  by  his  own  act  siwr- 

(a)  4  B.  &  Ad.  1. 

S  EXCH. 
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1854        jply^  or  'unless  that  authority  concurred  in  the  new  appoii 
Worth        ment  which  could  accept  the  surrender  of  or  amove  fix) 

Mm 

NxwTOK.      ^^  ol^  0^^      ^  s^cb  cases  only,  there  would  be  an  ii 
plied  amotion  or  surrender. 

In  this  case,  the  office  of  assistant  overseer  was  one 
which  the  vestry  could  nominate  and  elect  a  person,  ai 
two  magistrates  could  appoint  the  person  so  nominated  ai 
elected,  imder  59  Geo.  3,  c.  12,  s.  6.  The  office  of  overse 
of  the  poor  was  in  the  appointment  of  two  justices  of  tl 
peace,  one  being  of  the  quorum,  imder  the  43  Eliz.  a  2,  ai 
the  power  of  amotion  can  be  exercised  by  the  vestry  on! 
under  the  7th  section  of  the  former  Act  In  this  c& 
therefore,  there  is  no  implied  amotion  firom  the  old  by  £ 
pointment  to  the  new  office,  for  the  authority  appointing 
that  office  could  not  remove;  nor  any  implied  surrendl 
because  the  same  authority  could  not  accept  a  surrender 
the  old  offica 

But  it  was  said,  that  this  case  was  within  the  exceptic 
pointed  out  in  Reg,  v.  PoMeaon,  as  any  assistant  ove 
seer  could  determine  his  office  by  his  own  act;  and  if  8a( 
an  office  was  held  at  the  mere  pleasure  of  the  holder  ai 
determinable  at  his  will  simply,  there  is  no  doubt  that  8U< 
an  office  would  be  within  the  exception,  and  the  acceptan 
of  a  new  incompatible  office  would  be  a  determination  of  1 
will  to  retain  the  old  one.  But,  to  fall  within  the  exce 
tion,  the  office  must  be  one  determinable  simply  by  the  s 
of  the  holder,  indicating  that  he  would  hold  it  no  long 
If  a  formal  mode  of  determining  the  office  is  required 
law,  the  holder  cannot  dispense  with  it  of  his  own  pro{ 
authority. 

Now,  in  this  case,  the  statute,  by  the  7th  section,  provid 
"  that  the  person  appointed  to  be  an  overseer  shall  contm 
in  that  office  until  he  shall  resign  such  office,  or  the  inhab 
ants  in  vestry  assembled  shall  revoke  it^  and  no  longe: 
Now  we  think  it  clear,  that  the  resignation  here  indicat 
is  a  resignation  to  the  vestiy,  a  formal  notification  of  i 
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act  of  giving  up  the  office  to  which  they  have  nominated         ^^^ 
^;  upon  which  notification  they  may  act  and  nominate       Worth 
*iH)ther  to  succeed  him,  if  they  please.      The  simple  will       Nawroir. 
*^d  pleasure  of  the  holder  to  give  up  his  office  is  not  equi- 
^^ent  to  this ;  and  the  statute  does  not  contemplate  the 
^tieraiination  of  the  office  in  that  mode.     We  therefore 
^i^ink  the  office  of  assistant  overseer  is  not  determined  by 
^^«  simple  act  of  acceptance  of  an  incompatible  office. 

The  office,  however,  being  assumed  to  be  incompatible, 

c  appointment  to  it  is  either  altogether  invalid  and  void, 

voidable  only.     There  can  be  no  doubts  that,  on  that 

■^asomption,  the  appointment  of  overseer  would  be  vacated 

^3m  appeal,  if  it  was  not  void.      In  either  case  the  assistant 

o^eneership  continues.   Does,  then,  the  condition  of  the  bond 

Afply  to  the  time  when  the  assistant  overseer  held  both 

^  offices  of  assistant  overseer  and  overseer  ?    If  he  acted 

uoverseer  and  did  all  the  acts  in  respect  of  which  he  is 

<ittiged  with  de£Etults  in  the  character  of  principal  over- 

Ker,Uie  bond  does  not  apply.     But  we  collect  firom  the 

case  that  he  still  acted  in  every  respect  as  assistant  overseer, 

Mid  regularly  received  his  salary  as  such. 

But  then  it  is  also  said,  that  his  mode  of  accounting 
^M  altered ;  and  therefore,  during  the  time  he  actually 
Wd  both  appointments,  he  was  discharged  on  that  ac- 
count But  we  do  not  see  that  any  alteration  was  made 
ia  the  mode  of  accoimting  by  the  appointment  of  Piercy 
to  be  overseer.  The  duties  of  an  assistant  overseer,  in 
accounting  and  in  every  other  respect,  are  defined  in  the 
^^mni  of  appointment,  which  in  this  case  are  stated  to 
be  the  same  as  those  specified  in  the  condition.     The  as- 

• 

*^s^t  overseer,  by  the  condition,  is  to  account,  not  to  the 
^^^erseers,  but»  when  required  by  the  overseers  for  the 
tone  being  or  the  vestry  or  select  vestry,  he  is  to  render 
*J^  and  true  account  of  all  monies  received  or  expended 
^  ^e  person  or  persons  didy  authorised  to  receive  the 
^^^'    Who  those  persons  are  is  not  stated  in  the  bond 

s  ^ 
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1854.  But  he  would  have  to  account  according  to  law ;  and  tL 
Worth  statute  4  &  5  Will  4,  c.  76,  s.  47,  then  in  force,  oontaic 
Ne^h.  provisions  on  this  subject  for  accounting  once  a  quarte 
and  where  the  Poor  Law  Commissioners'  orders  are  i 
force  as  often  as  they  shall  require,  to  guardians,  audS 
ors,  or  other  persons  appointed  by  them.  By  the  7  & 
Vict  c.  101,  a  32,  the  Commissioners  may  combine  parisIiB 
and  unions  for  the  audit  of  accoimts,  and  direct  auditcz 
to  be  elected  for  the  district;  but  we  cannot  find  aa 
enactment  which  directs  the  assistant  overseer  to  aocoiai 
to  the  regular  overseers.  The  only  alteration  as  to  t- 
accoimting,  which  the  appointment  of  the  assistant  ovm 
seer  to  be  overseer  makes,  is,  that,  as  overseer,  he  wod 
be  less  likely  to  concur  with  the  other  overseers  (of  whc 
the  others  would  always  be  a  majority)  in  calling  on  hir 
self  to  account  But  this  is,  we  think,  much  too  remote 
contingency  to  affect  the  liability  of  the  suretiea  As  m^ 
might  it  be  said  that  a  diminution  of  the  number  of  oir** 
seers,  whicli  the  magistrates  might  in  their  discretf- 
make,  would  lessen  the  chance  of  being  called  on  to  s 
coimt,  and  so  discharge  the  sureties.  Besides,  the  chang 
is  made  not  by  the  obligees  in  the  bond,  but  by  tit 
justicea 

Judgment  for  the  plaintiffs. 
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NiCKLiK  and  Another  v.  WiLLiAMa  j^  7 

*^  HE  dedaiation  stated,  that^  at  the  time  of  the  committing  a  deolaration 
«f  thegrievancee  &c..  the  plaintiffi  were  sdsed  in  fee  of  cer-  J^^^ 


land,  with  certain  houses,  cottatres,  and  other  buildings  wore  seised  in 

^  .  .  "     fee  of  certain 

^"^cted,  standing;    and  being  therecm,    which   said   land,  land  and 

*A  J      ."I        i_    •!  !•  jj.  J    housee,  which 

cottages,  and  other  buildings  were  contiguous  and  ^^^^  contagu- 
to  cortain  other  land,  and  the  plaintiflfe  were  entitled  to  ^JJe^j^d*^ 
support  of  their  said  land,  housesi,  cottages,  and  other  and  the  plain- 
^%iilding8  by  the  said  land  to  which  the  same  were  so  con-  titled  to  the 
and  near  as  aforesaid,  and  by  the  strata  under  the  3^^^^ 


and  also  by  the  strata  of  minerals  under  their  the  ^^  ^ 

•'  ^  houBCB  by 

pMsintifi'  said  land,  of  which  last-mentioned  strata  they  the  the  said  hmd 

g*^^tifl«T  were  not  seised,  nor  did  the  same  belong  to  them,  g^^e  were  so 

the  defendant  wrongfully,  carelessly,  negligently,  and  ^5*u^J^' 

ipioperly,  and  without  leaving  any  proper  or  sufficient  strata  under 

^pDaiB  or  supports  in  that  behalf,  worked  certain  coal  and  also  by  the 

other  mines  imder  the  said  land,  houses,  cottages,  and  other  ^ JJ^  ^d^r 

\)uildincfs  of  the  plaintiffs,  and  imder  the  said  land  so  conti-  the  plaintiffs' 

^^  ^  '  land;  and  the 

defendant 
'VTODgfollj^and  without  leaving  any  proper  or  sufficient  pillars  or  supports,  worked  certain  coal 
nu&es  under  the  said  land  and  houses  of  the  plaiutiffs,  and  uuder  the  land  so  contiguous  to 
tlteitme;  by  reason  whereof,  the  soil  and  surface  of  the  plaiutiffs'  land  simk  in,  and  the 
^tues  became  ruinous. — Plea:  that,  after  the  committing  of  the  alleged  grievance,  by  an 
^Tvement  between  the  plaintiffs  and  the  defendant,  after  reciting  that  an  action  had  been 
commeDced  against  the  defendant  to  recover  compensation  for  the  injury  to  the  said  land 
^  hoQMs  by  the  defendant  working  the  mines  under  the  same,  it  was  agreed  that  all  fur- 
^  proceedings  in  the  action  should  be  stayed,  on  the  terms  that  the  defendant  should 
i&ake  good  all  damage  done  to  the  premises,  and  should  repair  the  same  to  the  satisfaction 
^ftfiTinreyor,  and  should  pay  the  loss  of  rent  until  the  premises  should  be  restored,  and 
^  the  coets  of  the  action  and  of  the  surveyor.  Averment  of  performance  in  the 
t^  of  the  agreement,  and  that  the  performance  was  accepted  by  the  plaintiff  in  satisfac- 
^^B  and  didcharge  of  the  claim  in  the  declaration.  New  assignment :  that  the  plaintifb 
'^Qotfor  the  damages  and  injury  in  satisfaction  and  discharge  of  which  the  agreement 
*^  entered  into,  but  for  that,  after  the  repairing,  by  reason  of  the  same  acts  which  caused 
u«  duoage,  the  land  on  which  the  said  houses  wore  erected  further  sank,  by  reason  whereof 
^bouAu  8o  repaired,  and  other  houses  of  the  plaintiffs  being  on  the  same  land,  became 
'^ojou*.  On  demurrer,  Held: — that  the  cause  of  action  was  not  the  damage  done  to  the 
P*iitiffB'  Und  and  houses  by  improperly  working  the  mines,  but  the  iiijuiy  tothe  plaintiffs' 
^"S^ttohaTe  their  land  and  houses  supported  by  the  contiguous  land  and  strata  of  coal;  and, 
^fore,  when  any  part  of  the  necessary  support  was  removed,  although  no  actual  damage, 
^  *a«  a  complete  cause  of  action  for  which  the  plaintiffs  might  have  recovered  prospec- 
^edainagg^  and  no  new  cause  of  action  arose  from  the  subsequent  damage;  consequently, 
^  *gi%eiaeat  stated  in  the  plea  and  its  performance  were  a  biu-  to  the  action. 


V, 

Williams. 
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1854.  guous  to  the  sd^meas  aforesaid,  and  dug  for,  got,  and  moved 
NicKUN  ^^  coals,  minerals,  earth,  and  soil  of  and  in  the  said  mines ; 
and  by  reason  thereof  the  soil  and  surfiax^  of  the  land  of  the 
plaintiffs  sank  in,  cracked,  swagged,  and  gave  way ;  and  by 
reason  thereof  also  the  said  houses,  cottages,  and  other  build- 
ings gave  way,  cracked,  sank,  and  were  displaced  and  dis- 
torted, and  became  ruinous,  fallen  down,  and  destroyed,  and 
the  plaintifi^  have  been  deprived,  and  are  likely  to  be  furth^ 
deprived,  of  the  beneficial  use  thereof 

Plea^ — That,  after  the  committing  of  the  allied  grievances, 
and  before  this  suit,  it  was  agreed  between  the  plaintifis  of 
the  one  part,  and  the  defendant  and  one  B.  Wright,  since 
deceased,  of  the  other  part,  in  manner  following,  that  is  to 
say: — After  reciting  that  an  action  at  law  had  been  com- 
menced against  B.  Wright  and  the  defendant  to  recover 
compensation  for  the  injury  done  to  certain  property,  con- 
sisting of  six  houses,  land,  &c.  (being  the  land,  houses,  cot- 
tages, and  other  buildings  of  the  plaintifis  in  the  declaration 
mentioned)  by  the  working  of  the  mines  imder  or  adjoining 
the  same  by  B.  Wright  and  the  defendant  (the  damages^ 
injury,  and  claim  in  the  d^laration  mentioned  being  the 
same  damages  and  injury  as  in  the  said  agreement  men- 
tioned, and  no  other  or  different),  it  was  thereby  agreed, 
that  all  further  proceedings  in  the  said  action  should  be 
stayed  upon  the  following  terms,  namely,  that  B.  Wright 
and  the  defendant,  within  five  months  firom  the  date  there- 
of, should  make  good  all  damage  done  or  occasioned  to  the 
said  premises  as  aforesaid,  and  restore  and  put  the  same  in 
substantial  and  thorough  Repair  to  the  satisfaction  of  S. 
Powell,  of  &c.,  surveyor,  and  with  such  good  and  sufficient 
materials,  and  in  such  manner  in  all  respects  as  he  should 
require ;  and  in  case  of  default,  B.  Wright  and  the  defend- 
ant should,  at  the  expiration  of  the  said  period  of  five 
months,  be  liable  to  pay  to  the  plaintiffit  such  a  sum  of  mo- 
ney as  S.  Powell  should  thereupon  certify  to  be  equivalent 
to  compensate  the  plaintiffii  for  the  breach  of  the  above 
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agreement)  and  that  the  same  should  be  recoverable  as  li-        ^^^^ 
qoidated  damages:  R Wright  and  the  defendant  were  further       Nickun 
to  pay  and  make  up  all  loss  of  rent  which  then  already,  or     Williams. 
which  during  the  said  period  of  five  months,  or  imtil  the 
said  premises  should  be  restored  as  aforesaid,  should  be  oc- 
caaoned  in  respect  of  the  said  premises  by  reason  of  the 
injury  to  the  same  as  aforesaid,  the  amoimt  thereby  to  be 
also  settled  and  certified  by  S.  Powell,  and  to  be  in  like 
maim^  recoverable  as  liquidated  damages.     (It  was  then 
further  provided  that  B.  Wright  and  the  defendants  should 
pay  the  costs  of  the  action  and  of  the  surveyor).     Aver- 
ments.— ^That  the  defendant  and  B.  Wright  did  accord- 
iDg^y,  in  pursuance   of  the  said  agreement,  within  the 
qiaoe  of  five  months  and  before  this  suit,  make  good  all 
dazDages  done  or  occasioned  to  the  said  premises  as  afore- 
said, and  restore  and  put  the  same  in  substantial  and  thorough 
i^ttir  to  the  satisfaction  of  S.  Powell,  and  with  such  good 
and  sofficient  materials  and  in  such  manner  in  all  respects 
as  he  required,  and  that  the  defendant  and  B.  Wright  did,  in 
pursuance  of  the  said  agreement  and  before  this  suit,  pay  and 
make  up  aU  the  loss  of  rent  then,  or  which  during  the  said 
period  of  five  months,  and  until  the  said  premises  were  re- 
stored as  aforesaid,  was  occasioned  by  reason  of  the  injury 
to  the  same  as  aforesaid,  according  to  the  settlement  and  cer- 
tificate of  S.  PowelL    (The  plea  then  proceeded  to  state  that 
the  defendant  and  B.  Wright  paid  the  costs).    That  the  per- 
fonnance  of  the  said  agreement  was  made  by  the  defendant 
and  B,  Wright,  and  accepted  and  taken,  before  this  suit  by 
the  plaintifis,  in  full  satisfaction  and  discharge  of  the  claim 
in  the  declaration  above  mentioned. 

New  assignment — That  the  plaintiffs  sue  not  for  the  da- 
Diages,  injury,  or  claim,  in  satisfaction  and  discharge  of  which 
^  agreement  in  the  plea  mentioned  was  entered  into  and 
Performed,  but  for  that,  after  the  repairing  in  the  plea  men- 
^ooed,  and  before  the  commencement  of  this  action,  by  rea- 
■^  of  the  same  acts  of  the  defendant  which  caused  the  dar 


262 

1854. 


EXCHEQUER  REPOBTB. 

mage  in  respect  of  which  the  agreement  was  entered  into, 
being  part  of  the  acts  in  the  declaration  mentioned,  the  land 
on  which  the  said  houses,  cottages,  and  other  buildings  in  the 
declaration  mentioned  were  erected,  standing,  and  being; 
further  sank  in,  cracked,  swagged,  and  gave  way,  by  reason 
whereof  the  said  houses,  cottages,  and  other  buildings  so  re^ 
paired  as  in  the  plea  mentioned,  and  other  houses,  cottages, 
and  buildings  of  the  plaintifiGs,  erected,  standing,  and  being 
on  the  same  land,  gave  way,  cracked,  sank,  and  were  displaced 
and  distorted,  and  became  ruinous,  fieJlen  down,  and  destroyed. 
Demurrer  and  joinder  therein. 

Phipson  argued  in  support  of  the  demurrer  (June  16). — 
The  new  assignment  is  bad,  since  the  subject-matter  of  the 
plea  affords  a  complete  answer  to  the  action,  and  no  new 
cause  of  action  arose  firom  the  subsequent  damage.  The 
cause  of  action  was  the  injury  to  the  plaintiflfe^  right  to  have 
their  land  and  houses  supported  by  the  contiguous  land, 
and  the  strata  of  minerals  under  their  land;  and  when  the 
defendant  wrongfully  removed  the  support,  the  cause  of  ac- 
tion was  complete,  even  though  the  damage  might  be  nomi- 
nal The  further  sinking  of  the  plaintiff'  land  was  only  an 
additional  injury  arising  from  the  same  wrongful  act  The 
plaintifife  might  have  recovered  in  the  former  action  pro- 
spective as  well  as  present  damagea  [Parke,  B. — In  Clegg 
V.  Dearden(a)y  where  the  owner  of  a  coal  mine  excavated 
wrongfully  into  his  neighbour's  mine,  it  was  held,  that  the 
latter  could  not  recover  for  damage  occasioned  by  the  flow 
of  water  in  consequence  of  the  aperture  remaining  unclosed, 
an  action  having  already  been  brought  for  making  the  aper- 
ture and  letting  in  the  water,  and  the  plaintiff  having,  on 
reference  to  arbitration,  had  damages  awarded  and  paid  to 
him  for  such  injury ;  although  the  damage  last  complained 
of  wajs  subsequent  to  such  award  and  payment]     That  case 

(a)  12  Q..  B.  576. 
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may  be  diBtmguished  on  the  ground  that  there  the  defend-         1^^- 
ant  had  trespassed  on  the  plaintiff's  soil;  here,  it  appears,       Nioklin 
duKt  the  starata  of  minerals  under  the  plaindfib"  land  do  not     wjuaamb, 
belong  to  them.     It  is  dear,  that^  in  order  to  constitute  a 
caose  of  action,  there  must  be  a  wrong  as  well  as  an  injury. 
In  HoddoU  y.  StaUebras8(a),  where,  in  an  action  for  wound- 
ing the  jdaintiff's  servant^  it  was  held,  that  damages  might 
be  given  in  respect  of  future  disability,  Litttedale,  J.,  said, 
'It  is  aigued,  that  a  firesh  action  might  be  brought  from 
time  to  time;  but  that  is  not  so,  the  action  being  founded, 
not  on  the  damage  only,  but  upon  the  unlawfrd  act  and  tl^e 
damage"    Fetter  v.  BealeQ))  is  also  an  authority,  that,  in 
this  case,  no  new  right  of  action  accrued  irom  the  subsequent 
dunaga    In  the  cases  which  appear  to  militate  against  this 
new,  it  will  be  found  that  the  ground  of  action  was  the 
««q«ntial  damage,  and  not  the  injury  to  a  right     In 
ioierte  v.  Read  (c),  a  surveyor  of  highways,  in  execution  of 
Us  office,  undermined  a  wall  adjoining  the  highway,  which 
did  not  &11  till  more  than  three  months  afterwards;  and  it 
ns  held  that  he  was  liable  to  an  action,  though  the  High- 
ly Act  directed  that  all  actions  against  any  persons  for 
anything  (fo7i€  or  acted  in  pursuance  thereof  should  be  com- 
menced within  three  months  after  the  fact  committed.   Lord 
SlUnboTough,  C.  J.,  there  says,  "  It  is  suflScient  that  the 
action  was  brought  within  three  months  after  the  wall  fell, 
fcr  that  is  the  gravamen  :  the  consequential  damage  is  the 
caose  of  action  in  this  case.      If  this  had  been  trespass,  the 
action  must  have  been  brought  within  three  months  after 
the  act  of  trespass  complained  of;  but,  being  an  action  on 
the  case  for  the  consequential  damage,  it  could  not  have 
h^n  brought  till  the  specific  wrong  had  been  suffered;  and 
that  only  happened  within  three  months  before  the  action 
Wnght"  In  SvMon  v.  Clarke  (d),  Gibbs,  C.  J.,  observed,  that 

^'»   11  A.  &  E.  301.  (c)  16  East,  215. 

(^>  1  Sftlk.  11.  (d)  6  Taunt.  29;  1  Marsh.  429. 
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1854.  "  Roberta  v.  Read  let  the  plaintiflF  loose  fix)m  the  very  gra 
NioKLDT  difficulty  imposed  by  the  words  (which  it  might  be  we 
WiLUAMs.  ^^T  ^l>surd  and  iii\ju8t)  of  making  the  act  done,  and  ik 
as  in  the  statute  21  Jac.  2,  c.  16,  the  cause  of  action,  t;, 
criterion  of  the  time  ; "  but  at  the  same  time  his  Lordship  ^ 
pressed  some  disapprobation  of  that  decision  (a).  In  OUZ 
V.  Boddington  (6),  a  dock  company  had,  two  years  befi 
the  commencement  of  the  action,  undermined  the  wall  of 
wharf  in  which  the  plaintiff's  father  then  had  a  life  intere 
with  remainder  to  the  plaintiff!  In  consequence  of  th 
imdermining,  the  wall  fell,  but  after  the  plaintiff's  tit 
accrued;  and  it  was  held,  that,  as  the  action  was  \mmg\ 
within  six  months  afker  the  falling  of  the  wall,  the  plainta 
might  maintain  it,  although  the  dock  company's  Act  pn 
vided  that  no  action  should  be  commenced  against  any  pes 
son  for  anything  done  in  pursuance  of  that  Act  after  A 
calendar  months  next  after  the  feu^t  conmiitted.  Thep 
however,  the  plaintiff  declared  for  an  injury  to  his  estate  i 
possession,  by  reason  of  the  defendant  permitting  the  y^ 
to  remain  undermined ;  and  it  did  not  appear  that  he  ha 
any  ground  of  complaint  in  consequence  of  the  imderminin 
itself  But  where  a  surveyor  of  highways  separated  a  poi 
tion  of  the  plaintiff's  dose  firom  the  residue,  by  building 
wall,  which  was  begun  more  than  three  months  befoi 
action  brought,  and,  though  at  that  time  very  low,  formed 
complete  division  between  the  parcels,  it  was  held,  that  tl 
plaintiff  could  not  maintain  an  action  in  respect  of  tl 
raising  of  the  wall  after  the  expiration  of  the  three  montb 
since  before  that  time  there  was  a  complete  separation,  ai 
the  raising  of  the  wall  was  not  such  a  new  act  of  severant 
as  to  take  the  case  out  of  the  limitation  in  the  Highwi 
Act,  13  Geo.  3,  c.  78,  s.  81:  Wordaworth  v.  Ha/rley(: 
Again,  where  a  canal  company  entered  upon  the  plainti£ 
land  and  dug  it  away  for  the  purpose  of  sloping  the  baik 

(a)  6  Taunt.  40,  n,        (6)  R  &  Moo.  161.        (c)  1  B,  &  Ad.  391 
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of  thetr  canal,  in  consequence   of  which   it   was   from 

l&eDoefoith  at  every  high  tide  covered  with  water,  it  was 

kid  that  the  injury  wa«  complete  when  the  land  was  taken,     wil^. 

and  that  the  flowing  of  the  tide  over  did  not  constitute  a  new 

cause  of  action:  Lord  OaJdey  v.  The  Keriaington  Canal 

Company  (a).    Wh^re  the  act  itself  is  an  interference  with 

a  n^i,  a  cause  of  action  accrues  whether  there  be  actual 

damage  or  not ;  but  where  the  injury  arises  solely  frx)m  the 

oofisequential  damage,  it  is  that  which  constitutes  the  cause 

ofKtkm.    Iftheie  be  an  injuiy  to  a  right,  it  is  immaterial 

tkt  the  damage  was  unknown.     The  statute  of  limitations 

beginfl  to  run  from  the  time  of  the  accrual  of  the  cause  of 

ictbn,  not  of  the  discovery  of  the  damage :  HowM  v. 

7ottii^  (&).    This  is  not  like  the  case  of  a  nuisance,  the  con- 

tbmance  of  which  creates  a  fresh  cause  of  action  de  die  in 

fai :   ThoTnpaon  v.  Oibaon  (c).  Homes  v.   Wilson  (d). 

It  must  be  presumed  that  the  arbitrators  have  certified  in 

Rspect  of  prospective  as  well  as  present  damage. 

Qray  contra. — ^Where  the  owner  of  land  is  entitled  to 

ropport  from  the  adjoining  soil,  no  action  will  lie  unless 

there  is  a  damage  as  well  as  an  injury  to  his  right     Here 

the  damage  constituted  the  cause  of  action,  and  a  new 

nght  of  action  accrued  upon  each  succeeding  damage.     It 

cannot  be  said  that  the  plaintiffs  were  entitled  to  have  their 

land  supported  by  any  particular  block  of  coal     Suppose 

the  defendant  had  removed  the  coal  and  substituted  props, 

would  that  give  any  cause  of  action?     [Alderson,  B. — Or, 

8U{^)06e  a  person  was  entitled  to  have  his  house  supported 

by  his  neighbour's  props,  and  the  latter  removed  them, 

boty  before  any  damage  was  done,  he  restored  the  props.] 

Hat  would  afford  no  groimd  of  action.    Roberts  v.  Read{e) 

(a)  5  R  &  Ad.  138.  Company,  ante,  p.  39. 

{h)  5R  &  C.  269  ;  and  see  7%4f  (c)  7  M.  &  W.  456. 

Imperial  Gas  Light  Company  v.  {d)  10  A.  &  £.  503. 

T/u  London  Gas  Light  and  Coke  (e)  16  East,  215. 
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1864.^  is  an  authority  in  point  There  the  plaintiff  must  hav€ 
NioKUH  had  a  right  to  the  support  of,  or  some  easement  in,  the 
WnliAMB,  adjoining  soil,  and  that  right  was  interfered  with  when  the 
soil  was  removed  so  as  to  expose  the  foundation  of  her  wall 
to  the  rain  and  frost;  and  yet  it  was  held,  that  the  cause  oi 
action  was  the  consequential  damage  arising  from  the  fiUl- 
ing  of  the  wall  Again,  in  OiUon  v.  Boddimgton  (a),  the 
defendantB,  by  undermiiuiig  the  wall,  deprived  the  plain- 
tiff  of  his  right  of  support;  and  yet  it  was  held,  that  the 
falling  of  the  wall  constituted  the  cause  of  action.  Thif 
case  is  not  distinguishable  from  that  of  a  nuisance.  If  a 
person  has  a  right  of  way  over  the  close  of  another,  and 
the  latter  obstructs  it  by  digging  a  hole,  that  is  a  nuisance 
and  every  continuance  of  it  gives  a  fresh  cause  of  action. 
So  here,  a  new  right  of  action  accrues  to  the  plaintiff  ae 
long  as  his  land  continues  without  support  [Parke^  R — 
In  Clegg  v.  Dearden  (6),  Lord  Denman,  C.  J.,  points  out 
the  distinction  between  the  legal  obligation  to  discontinue 
a  trespass  or  remove  a  nuisance  on  a  person's  own  land 
and  on  the  land  of  another.]  A  person  is  liable  for  con- 
tinuing a  nuisance  on  the  land  of  another,  although  he 
has  no  right  to  enter  and  remove  it :  Thompson  v.  Oib- 
son  (c),  2  Wms.  Saund.  171  d,  note  (f).  In  slander,  the 
cause  of  action  is  the  speaMng  of  the  de£Ekmatory  words,  but 
the  statute  of  limitations  does  not  begin  to  run  until  some 
damage  has  been  sustained:  Littteboy  v.  Wright  (d).  [Alr 
derson,  B. — ^There  the  real  cause  of  action  is  the  damage 
sustained  in  consequence  of  de£Ekmatory  words  previously 
spoken,  and  therefore  the  limitation  runs  from  the  time  of 
the  damage.]  In  Ashby  v.  White  (e),  the  plaintiff  had  a 
right  to  vote  at  an  election  for  members  of  Parliament^ 
and  when  he  was  deprived  of  that  right  there  was  a  com- 
plete cause  of  action,  though  no  actual  damaga     [Parke, 

(a)  R  &  Moo.  161.  (cO  1  Lev.  69. 

(6)  12  Q.  B.  676.  W  2  Ld.  Raym.  938. 

(e)  7  M.  &  W.  466. 
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R— Wherever  an  act  done  would  be  evidence  against  the        1864. 
existenoe  of  a  right,  that  is  an  injury  to  the  rights  and       Nioklin 
tlie  party  injured  may  bring  an  action  in  respect  of  it]         Wujaaub. 

PhipeoUf  in  reply,  cited  Ma/rzetti  v.  WHUa/ma  (a). 

Cur.  adv.  vult. 

Hie  judgment  of  the  Court  was  now  delivered  by 

Paske,  B.  (after  stating  the  pleadings) — It  was  not  dis- 
{mted  that  the  agreement  mentioned  in  the  plea  and  its 
perfonnanoe  were  an  answer  to  the  then  existing  cause 
of  action,  and  the  only  question  is,  what  was  in  this  case 
tint  cause  of  action?  Was  it  the  actual  damage  to  the 
plaintifb'  land  and  house,  &a,  or  the  injury  to  the  plain- 
tifi'  right  to  have  their  land  and  house,  &a,  supported  by 
the  land  near  it  and  the  strata  of  coal,  &c.,  tmder  and  near 
it^  80  that  when  any  part  of  the  stratum  which  was  ne- 
eeanyy  to  the  support  of  the  land  and  house  was  with- 
drawn, there  was  a  cause  of  action,  though  no  actual  da- 
mage was  done  ?  For  every  injury  to  a  right  imports  a 
damage,  as  laid  down  in  the  case  of  Ashhy  v.  White,  by 
Lord  H6U  (6),  and  adopted  and  recognised  in  several  other 
cases  referred  to  in  Webb  v.  The  Portland  Manufactory 
Company  (c),  and  Embrey  v.  Owen  (d). 

We  think  this  action  is  for  an  injury  to  a  right;  and, 

cwwequently,  there  was  a  complete  cause  of  action  when 

the  wrong  was  done,  and  not  a  new  cause  of  action  when 

damage  was   sustained   by  reason   of  the  original  wrong. 

^lifiu  80  much  of  the  land  coal  or  substratum  was  taken 

»^^y  as  to  deprive   the  plaintiffs'  land  and   house,   &c., 

of  the  support  to  which   the   plaintiffc   were  entitled,   a 

cause  of  action  accrued,  though  no  actual  damage  occiured 

by  the  sinking  of  the  land  or  falling  of  the  house,  or  any 

(«)  1 R  &  Ad.  415.  (c)  3  Sumner,  Amer.  Rep.  197. 

*)  2  U  Raym.  938.  (d)  6  Exch.  363. 
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part  of  it^  or  even  by  part  of  the  structure  being  cracked  or 
displaced ;  althougb  it  would  not  be  easy  to  prove  that  an 
essential  part  of  the  Bupport  was  withdrawn,  unless  aom^. 
actual  effect  upon  the  land  or  structure  was  produced. 
For  this  wrong  the  plamti£  would  have  a  right  to  recover- 
a  Ml  compensation,  including  the  probable  damage  to  the 
fabric;  and  if  they  had  already  obtained  a  verdict  with  di^ 
mages,  they  must  be  presumed  to  be  satisfied  for  all  the  cot- 
sequences  of  the  wrong ;  and  if,  instead  of  having  a  verdio^ 
they  receive  with  their  own  consent  a  satisfaction,  such  satis- 
faction is  to  be  considered  to  compensate  for  all  the  conw- 
quences  of  the  wrong. 

It  remains  to  consider  some  cases  cited  and  much  relied 
upon  on  the  argument  before  us,  shewing  that  the  limita- 
tion of  actions  under  particular  statutes,  directed  to  be 
brought  within  a  certain  time  "  &om  the  fact  committed," 
dated  from  the  period  when  the  consequential  damage  wm 
occasioned ;  and,  therefore,  it  was  said  that  the  damage  was 
the  cause  of  action.  Those  statutes  mean,  no  doubt,  the 
limitation  to  run  from  the  ad,  that  is,  the  cause  of  actaon. 
But)  on  examining  those  cases,  they  do  not  appear  to  be 
for  injuries  to  rights,  which  this  is,  but  solely  for  ocniM- 
qttential  da/mages  where  the  original  act  itself  vraB  DO 
wrong,  and  only  became  so  by  reason  of  those  damage^ 
and  therefore  they  do  not  apply.  Thus,  the  case  of  Sabtrit 
v.  Jtead  (a),  the  first  quoted,  seems  not  to  have  Yteea.  aa 
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aod  damagiTig  the  wall,  and  washing  away  the  materials. 

He  report  says  the  wall  was  v/adermined  by  the  company 

deepening  the  dock;  but  the  context,  we  think,  explains 
that  the  word  is  not  to  be  understood  to  mean  that  it  was 
depived  of  the  support  to  which  the  plaintiff  had  a  right; 
bat  the  cause  of  action  was  the  making  of  an  excavation, 
the  consequence  of  which  was,  that  the  water  of  the  river 
washed  away  the  soil  from  under  the  wall.  The  case  of 
Sutton  V.  Clarke  (a)  also  was  a  case  of  a  consequential  da- 
mi^,  not  of  injury  to  a  right 

We  think  that  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defendant 
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NiCKLIlf 
V. 

Williams. 


(a)  6  Taunt  29  ;  1  Marsh.  429. 


JiiOESON  V.  Raleigh  TaEVELYAN  and  Elizabeth  his  Wife.    liaif  30  (a). 

KePLEVEN  of  the  plaintiff's  goods.  W.  T.,  by  wiU 

Second  avowry(6),  that  WalterTrevelyan  (the  father  of  the  de^d  to  hfi 

son  R.  T.  an 

tmnitj  or  rent-chaige  of  3002.,  iasuing  out  of  certain  land,  for  his  life,  payable  quarterly ;  and, 

bj  a  codicil  of  even  date,  he  declared,  that,  in  case  hiB  son  should  marry,  it  should  be  law- 

fol  for  him,  if  he  should  think  proper,  to  settle  an  annuity  of  800^  upon  the  woman  he 

BHgiik  happen  to  marry  for  her  lift  hy  way  of  jointure,  to  be  charged  upon  the  said  real  ea- 

ti^  in  like  manner  as  the  annuity  or  rent-charge  of  800/.  devised  to  his  son:  and  that,  in 

OHe  hjs  sttd  son  should  so  settle  an  annuity,  it  should  be  by  way  of  substitution  for  the 

■Bnaity  given  to  him  by  the  will ;  and  that,  immediately  on  such  substitution  and  settle- 

not  of  the  said  annuity,  the  annuity  given  by  the  will  should  cease.    After  the  testator^s 

^B^th,  R.  T.  married,  and,  in  exercise  of  the  power  given  by  the  will,  by  a  deed-poll  settled 

ad  qypointed  an  annuity  of  300Z.  a  year,  by  way  of  jointure,  on  his  wife,  declaring  the  same 

io  be  charged  on  the  testator^s  estate,  in  like  manner  as  the  former  annuity  was  charged  by 

tile  will: — Held,  that  the  terms  "by  way  of  jointure,"  in  the  codicil,  did  not  postpone  the 

«%'•  annoity  tUl  after  her  husband's  death,  the  testator's  intention  being  to  give  the  bus- 

bud  the  power  to  settle  an  annuity  in  lieu  of  that  given  to  him  by  the  will,  and  to  take  ef- 

ftet  immediately;  and  consequently,  on  the  execution  of  the  deed-poll,  the  wife  took  the 

Mbititoted  annuity. 

Hie  doctrine  of  ademption  is  of  a  purely  equitable  character,  and  does  not  prevail  in  a 
OMirt  of  law. 


(a)  Decided  in  the  preceding 
Term. 

(5)  There  was  a  demurrer  to 
the  first  avowiy,  on  the  ai-gu- 


ment  of  which  judgment  was 
given  for  the  plaintiff.  The  case, 
however,  did  not  afford  sufficient 
ground  for  a  report 
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^^^  ddeukm  Iblo^  'Cevchm;  Uor  de  tiiK  wfaeo  Agl, 
iMMomM  WM  «jed  of  the  Md  jMtJMaA  m  wfcidk  fcy  and  bcfare  the 
Tss^T^  izme  wfaoi  Ad,  to  vk,  <m  the  ISA  Xij.  1818^  I7  his  wffl 
dermd  to  the  nid  &  TkenJija  sb  aonkf  or  ya^  rent 
cfaaige  of  900L  dnmigthe  tczm<rf'hkBBteBlltfe^kraing 
out  of  the  nidpRniMe%  payrihte  <m  Ae  — i  quMiei  daj^ 
with  a  power  of  diitiea^  and  thal^  hj  a  coficil  to  the 
wiD,  bearing  even  date  therewidi,  de  ttilitni,  beiii^  bo 
ieiaed  as  albreflaid,  dedaied  as  fi)fl0«s(a}:  *I  likewise 
d«dare  m j  will  and  mind  foitiier  to  he;  thal^^  in  case  my 
said  son  R  Tieveljan  diaU  many,  it  diall  be  lawfid  far  him, 
if  be  thinkspnqier,  tosetdeananmntyof  900Lper  annmn 
upon  the  wmnan  be  may  ha|]pen  to  many,  fcr  her  life,  fty 
way  cfjfAnture;  and  which  annuity  diaU  be  diaiged  upon 
my  said  real  estate  in  like  manner  as  the  annuity  or  yearly 
som  of  3002.  by  my  said  will  devised  to  or  in  tnBt  for  my 
said  son  Baleigfa  is  by  my  said  will  chaiged  thereon;  and  in 
case  my  said  son  R  Trerefyan  shall  so  settle  an  annuity  or 
yeariy  renlrchaige  or  som  on  any  wife  he  may  happen 
to  many,  it  shall  be  by  way  erf*  sobstitotifflii  ibr  the  ssid 
annuity  or  y  eaily  lent-diaige  so  given  and  deviBed  to  or 
in  trost  for  my  same  son  by  my  said  will;  and  that^ 
immediately  on  such  sabstitatkHi  and  settlement  di  the 
said  annuity  or  renlrchaige  of  3002^  by  my  said  sca 
Baleigb  on  the  woman  he  may  happ^i  to  many,  the  said 
annuity  or  yearly  rent-charge  of  3002^  by  my  said  will 
given  and  devised  to  or  in  trust  for  my  said  lastrmentioned 
son  shall  cease,  determine,  and  be  vdioUy  extinguished. 
— ^The  avowry  then  proceeded  to  all^e,  that  afterwards, 
to  wit,  on  the  10th  of  June,  1819,  the  testator  died  so  seised 
of  the  said  premises  in  which  &a,  without  altering  his  will 
or  codicil;  and  that  afterwards,  on  the  SOth  of  June,  1819, 
the  defendant  Raleigh  intermarried  with  the  defendant 


(a)  That  portion  of  the  codicil      in  the  {dea  is  here  inserted  ver- 
which  was  subetantially  set  oat     batim,  to  avoid  repetition. 
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Etizabeib ;  and  that,  from  the  time  of  the  death  of  the  testa-         1854. 
tatw,  the  said  annuity  or  yearly  rent-charge  had  been  always      jU^J^ 
duly  paid  up  to  a  certain  day  before  the  making  of  the    ^     *- 
deed  poll  hereinafter  mentioned ;  and  that,  on  the  17th  of  Fe- 
htmrj,  1851,  the  defendant  Raleigh  Trevelyan,  by  a  certain 
deed  poll,  appointed  an  annuity  by  way  of  jointure  and  in 
nbrtitiition  of  the  annuity  given  by  the  will,  and  charged 
ii  on  the  premises  on  which  &c. ;  and  that  the  defendants 
distnined  for  the  arrears  of  such  annuity. 

Tbe  plaintiff  pleaded  in  bar  to  this  avowry,  first,  that  the 
ttid  R  Trevelyan  did  not,  by  virtue  and  in  exercise  of  the 
ind  power,  settle  and  appoint  the  said  annuity  modo  et 
fcrmi;  and,  secondly,  that  the  said  Walter  Trevelyan  did 
fKBi,  by  the  said  will  and  codicil,  give  and  devise  as  in  the 
■id  second  avowry  in  that  behalf  alleged — Upon  these  pleas 
ii  bar  issues  were  joined. 

At  the  trial,  before  CresaweU,  J.,  at  the  last  Newcastle 
Aoises,  it  appeared  that  Walter  Trevelyan,  the  testator,  be- 
ing seised  in  fee  of  certain  lands,  and,  amongst  others,  of  the 
premises  upon  which  the  distress  was  levied  and  of  which 
the  plaintiff  was  tenant,  devised  to  his  son  Raleigh  Tre- 
'^yan,  the  defendant,  an  annuity  or  rent-charge  of  300?. 
Affing  the  term  of  his  life,  and  issuing  out  of  the  lands  upon 
whidi  the  distress  was  made,  with  a  power  to  distrain  on 
fion-payment  of  such  rent-charge  or  annuity.  To  this  will, 
^Wch  was  dated  the  13th  of  May,  1818,  the  testator  added 
» codicil  of  the  same  date.  This  will  and  codicil  were  given 
in  evidence.  The  codicil  contained  a  clause  which  is  set 
fcrth  m  the  second  avowry.  It  was  stated  by  the  plaintiff's 
<»^iMel,  that  the  testator,  shortly  before  his  death,  in  anti- 
^jpation  of  the  marriage  of  his  son,  the  defendant,  with  one 
Elizabeth  Grey,  the  other  defendant,  by  indentures  of  lease 
wid  release,  bearing  date  respectively  the  1st  and  2nd  of 
J^e,  1819,  settled  upon  the  defendant's  wife  for  life  the 
*^«»1  sum  of  400i.  in  lieu  of  dower,  and  chargeable  upon 
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1854.  one  of  the  testator's  estatesCa).  It  foidier  mppaimi^ dii^ 
<m  the  10th  of  June,  the  testator  dkd;  and  tkat  on  the 
24th  of  that  month  the  defendantfi  intemiaixied,  lo^  after 
the  testator's  death,  namely,  on  the  i7th  of  ¥Anarj,  1851, 
the  defendant  Baleigh  Trerdyan,  by  deed  poll,  appointed 
an  annuity  to  his  wife  by  way  of  jointure^  and  in  ndistiftii- 
tion  o{  the  annuity  ot  3001,  giTen  by  the  wiD,  and  diaiged 
it  on  the  premises  upon  which  the  distroa  wai  mada 
This  deed  poll,  after  reciting  the  power,  proceeded  thi»>— 
**  Whereas  the  said  W.  Trevelyan  died  cm  or  about  the  lOth 
June,  1819,  and  his  said  will  and  oodidl  were  soon  after 
proved  by  the  executors  therein  named:  And  whereas  the 
said  R  Trevelyan,  in  the  month  of  June;,  1819,inteniiai>> 
ried  with  ISizabeth  Grey,  daughter  irf'BobertGiey.  of  9ien* 
ston,  in  the  said  county  of  N<»ihumbedand,  Esquire,  and 
she  is  still  living,  and  is  the  wife  of  the  said  R  Trevdyan: 
Now  know  ye,  and  these  presents  witness,  that  I  the  said  Ba- 
leigh Trevelyan,  by  virtue  of  my  said  recited  power,  and  of 
every  other  power  enabling  me  in  this  behalf  do  by  this 
deed  settle  and  appoint  an  annuity  of  3002L  p^  annum  iqwa 
my  said  wife  Elizabeth  Trevelyan  by  way  of  joiniwre;  and 
I  declare  that  the  same  shall  be  charged  upon  the  real 
estate  of  the  same  testator,  in  like  manner  as  the  annuitj 
or  yearly  sum  of  3002.  by  the  said  will  devised  to  or  in  trufli 
for  me  is  by  the  said  will  charged  therein.  In  witness  wh»^ 
of"  &c.  This  rent-charge  had  been  duly  paid  from  the  time  of 
the  testator's  death  up  to  the  25th  of  December,  1 850,  when  it 
was  discontinued,  and  the  distress,  the  subject  of  the  present 
action,  was  levied  to  try  the  question  as  to  the  defendant's 
right  to  such  annuity  or  rent-charge. 

On  the  part  of  the  plaintiff  it  was  contended,  firsts  that 
under  the  will  and  codicil,  and  the  deed  executed  by  the 
male  defendant^  his  wife  was  not  entitled  to  the  annuitjr 

(a)  The  effect  of  these  instruments  was  considered  in  the  case  of 
Trevcfyan  v.  Trevdyan^  3  Bing.  616. 
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mtH  after  the  deaih  of  her  htisband ;  and,  consequently,         ^^^ 

thai  the  defendants  had  no  right  to  distrain.     It  was  fur-      Jamiesoii 

tber  contended,  that  the  deeds  of  the  1st  and  2nd  of  June,    Tuvu.tav. 

1819,  would  operate  as  an  ademption  of  the  annuity  or 

lent-chaige  granted  to  the  wife  by  virtue  of  the  power  given 

bjr  the  oodiciL     The  defendants'  counsel  objected,  that  the 

deeds  were  not  admissible  in  evidence  under  either  of  the 

isnies  raised  by  the  pleas  in  bar  to  the  second  avowry.    An 

i^jfdication  was  then  made  on  the  plaintiff's  behalf  to  the 

leuned  Judge  for  leave  to  amend  the  pleadings,  by  adding 

a  plea  in  bar.     This,  however,  the  learned  Judge  refused  to 

aDow,  on  the  groimd  that  it  appeared  that  the  plaintiff  had 

obtained  leave  to  add  the  second  plea  in  bar  upon  under- 

tddng  to  admit  on  the  trial  of  the  cause  the  due  execution 

of  the  will  and  oodidl,  and  that  the  only  question  which 

such  new  plea  would  raise,  would  be  one  of  construction 

i^pm  the  will  and  oodiciL     Under  these  circimistanoes,  the 

kaned  Judge  directed  a  verdict  to  be  entered  for  the  de- 

faidants  upon  both  the  issues  raised  by  the  pleas  in  bar  to 

file  avowry. 

In  last  Easter  Term,  Kriowlea  obtained  a  rule  nisi  to  set 
«de  the  verdict,  and  for  a  new  trial,  with  leave  to  the 
plaintiff  to  amend  upon  such  terms  as  the  Court  might 
direct^  or  for  judgment  non  obstante  veredicto  upon  the 
KOQod  avowry. 

* 

Waisim,  Hugh  Hill  {WUlea  with  them),  shewed  cause, — 

Ki8t>  as  to  the  amendment  There  are  several  objections  to 

this  part  of  the  rule.     The  doctrine  of  ademption  is  one  of 

a  purely  equitable  character.     No  authority  can  be  cited  to 

Aew  that  it  operates  at  law.      This  subject  is  fully  treated 

of  in  2  Wni&  Exor&,  4<th  edit,  page  1132  et  seq.     Davys  v. 

Boucher  (a),  which  is  to  be  considered  as  a  leading  autho- 

(a)  3  y.  &  CoU.  397. 
t2 
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1854,        rity  upon  the  question,  may  also  be  cited  to  shew  that  thi 

Jamiibon      doctrine  is  not  applicable  to  a  devise  of  real  estate.    It  wsi 

TBXYK.TAir     there  held,  that  where  a  parent  or  person  in  loco  parffltii 

gives  a  legacy  to  a  child  by  way  of  portion,  and  afterwards 

makes  advances  in  the  nature  of  a  portion  to  that  child,  thai 

will  amoimt  to  an  ademption  of  the  gift  by  will,  and  a  CSoazt 

of  Equity  will  presume  he  meant  to  satisfy  the  one  by  fte 

other.     But  this  doctrine  applies  only  to  legacies,  and  not  to 

a  bequest  of  a  residue,  or  a  devise  of  real  estate ;  and  to  hM 

that  the  doctrine  applies  to  devises  of  real  estate  would  be 

to  repeal  the  6th  section  of  the  Statute  of  Frauds.  It  maybe 

further  observed,  that  no  such  external  act  as  the  disposal  of 

property  by  deed  without  reference  to  the  will  itself  caa 

operate  as  an  ademption  of  the  power  under  the  will;  and 

further,  the  subject  matter  alleged  to  be  given  in  substitutiflii 

of  that  first  given  by  the  will  should  be  co-extensive  with  it: 

Roonie  v.  Ro(yme{a)y  Rider  v.  W(iger(b\  Boper  on  I^ 

cies,  4jth  edit,  page  329.    The  doctrine,  therefore,  of  ademp* 

tion  is  an  equitable  one ;   and  in  the  present  case  it  u 

extremely  doubtful  whether  a  Court  of  Equity  would  aftw 

relief  [Alderaon,  B.,here  intimated  that  it  appeared  to  him 

upon  reference  to  the  authorities,  that  it  was  an  equitatt 

matter  only.  Upon  which  Knowlea  said  that  he  would  aban 

don  this  point,  and  would  seek  relief  in  eqidty.] 

Secondly,  as  to  judgment  non  obstante  veredicto.— IIm 
question  turns  upon  the  meaning  of  the  codicil  The  pto 
tiff  contends,  that,  by  the  words  "  by  way  of  jointure,"  ti 
right  of  the  wife  to  the  annuity  is  postponed  to  the  deat 
of  her  husband.  But  this  is  neither  the  necessary  nor  w 
natural  meaning  of  those  worda  A  gift  to  a  woman  d 
way  of  "jointure"  does  not  necessarily  mean  that  she  iflO* 
to  enjoy  it  in  her  husband's  lifetime.  Strictly  speakin 
the  term  "jointure"  means  for  the  joint  lives  of  the  bn 
band  and  wife.     Such  a  construction  as  that  contended  * 

(n)  .3  Atk.  183.  {b)  2  P.  Wins.  329. 


}  sbould  not  take  eflect  before  the  death  of  the  buB- 
e  would  have  said  bo  in  explicit  language.  Accord- 
oautracUoti  of  the  term  "  joiatuie,"  to  be  found  iu 
BD.  8v  c.  10,  &  6,  ae  put  upon  it  by  tbe  Judges  in  the 
K^otion  in  Vernon's  case  (a),  it  must  take  effect 
doth  of  the  husband  at  all  events ;  but  there  is  no- 
hat  leprai  which  justifies  the  podtion  that  the  an- 
t  be  poetpcmed  to  the  time  of  the  husband's  death. 
oaae  (b),  there  cited,  is  an  authority  to  the  contrary. 
Esther  of  an  intended  husband  by  feoffment,  made 

0  ihe  marriage  of  his  son,  limited  lands  to  the  use 
mded  wife  for  her  life,  for  her  jointure;  and  it  was 
•  jointnre  wiUiin  the  intent  of  the  Act,  notwith- 
■e  Lord  Coke  observes,  the  estate  was  only  to  the 
whereas  all  the  estates  in  the  Act  are  of  a  joint 
.all  is  of  one  effect"  IPlatt,  R— The  definition  of 
'jointure,"  tobe  found  in  Jacob's  Law  Dictionary,  is 
lent  of  lands  and  tenements  made  to  a  woman  m 
iaa  of  marriage ;  or,  it  is  a  covenant  whereby  the 
at  8ome  friend  of  his,  assnreth  to  the  wife  lands  or 

1  Jbr  term  of  her  Ufe.  It  is  so  called,  either 
is  granted  ratione  junctune  in  matrimonio,  or  for 
in  frank  marriage  was  given  joi/ndy  to  husband 
and  after  to  the  heirs  of  their  bodies,  where- 

luband  and  wife  were  made  ae  it  were  joijtt 
Inring  the  coverture."     And  for  that  definition 
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a  joint  estate  with  her  husband),  is  a  competent  liveUhooc^ 
of  freehold  for  the  wife  of  lands  or  tenements,  &&,  to  takje 
effect  presently  in  possession  or  profit  after  the  decease  of 
her  husband,  for  the  life  of  the  wife  at  the  least,  if  she  hetw 
self  be  not  the  cause  of  the  determination  or  forfeitcue  of 
if     But  this  passage  caonot  be  relied  upon  as  an  autho- 
rity that  the  estate  is  not  to  take  effect  before  thehusbaDd't 
death ;  for  Lord  Coke  refers  to  Vemon'a  case,  where  themb- 
ject  is  treated  ''  more  at  large/'     He  is  merely  defining  the 
least  estate  which  will  be  a  jointure  within  the  statute  of  27 
Hea  8.      Now,  by  the  will  in  question,  the  annuity  to  the 
husband  was  payable  upon  the  usual  quarter  days;  and  the 
substituted  annuity  to  the  wife,  which  the  husband  was  enoh 
powered  by  the  codicil  to  settle  upon  her,  is  to  be  payable  in 
the  same  manner.    When  the  husband  makes  the  appoint- 
ment, the  next  quarterly  pajnnent  becomes  due  in  right  of 
the  wife.     If  this  be  not  so,  no  effect  is  given  to  these  words 
of  the  codicil     [Alderson,  B. — I  certainly  cannot  see  any 
reason  why  the  wife's  annuity  is  not  to  take  effect  before  her 
husband's  death.     How  can  it  be  said  that  the  annnily 
which  is  to  be  in  substitution  of  that  which  is  to  be  for  the 
life  of  the  husband  is  not  to  take  effect  before  an  event  yfbiA 
may  postpone  it  for  a  very  long  period  ?    The  whole  argu- 
ment on  the  jpBxt  of  the  plaintiff  rests  upon  a  very  forced 
construction  of  the  words  "  by  way  of  jointure.*']    This  is  an 
attempt  to  give  such  a  construction  as  is  neither  warranted 
by  the  intention  of  the  testator,  as  expressed  upon  the  fiuse 
of  the  will  and  codicil,  nor  by  any  authority  to  be  found  in 
the  books  (a). — ^The  Court  then  called  on 


KnowleSy  Raymond,  and  Qua/in,  to  support  the  rule  for 
judgment  non  obstante  veredicto. — ^The  testator  has  no* 
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(a)  In  Hervey  v.  Hervey,  1  Atk.      words  jaifUure  or  propuion 
13,  Lord  Hardwicke  says, ''  The     synonymous  ternoia." 


are 
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gifm  bis  0on  a  power  to  settle  the  annuity  upon  his  wife        1854. 
ht  her  life  merely,  but  it  is  to  be  by  way  of  "  jointure."      Jamebboit 
hxxding  to  the  common  acceptation  of  that  term,  the    TaroLTAir 
fMe  does  not  commence  in  the  husband's  lifetime.     In 
IBIa,  CkmL  by  Stewart,  p.  152,  it  is  said:  ''  A  jointurei 
viikh,  strictly  speaking,  signifies  a  joint  estate  limited  to 
iiotli  husband  and  wife,   but  in  common  acceptation  ex- 
tends  also  to  a  sole  estate  limited  to  the  wife. only,  is  thus 
de&ied  by  Sir  Edward  Coke : — '  a  competent  livelihood  of 
(ediold  for  the  wife  of  lands  and  tenements,  to  take  effect 
m  profit  or  possession  presently  after  the  death  of  the 
koflixaid  for  the  life  of  the  wife  at  least' ""    This  annuity 
to  the  wife  beiDg  in  bar  of  dower,  affords  an  additional 
ttgament  that  it  was  intended  that  it  should  commence 
vhoi  the  estate  of  which  it  is  to  be  the  representative 
oommencea      [PoUock,  C.  B. — ^That  construction  of  the 
teslator's  intention  is,  to  say  the  least  of  it,  a  highly  im- 
frobable  one — I  may  say,  an  impossible  ona     A  person^ 
vishing  to  provide  for  his  son,  gives  him  an  annuity  of 
9001.,  with  the  power  of  settling  it  upon  his  wife,  annexing 
a  condition,  that,  in  case  he  should  make  such  appointment, 
tlienew  annuity  shall  be  in  substitution  of  that  given  to 
4e  son,  which  annuity  is  wholly  to  cease  and  determine. 
It  would  be  but  a  poor  substitution  for  an  annuity  of  which 
tke  son  is  in  the  present  enjoyment,  if  the  effect  of  the 
MtBugement  were  to  deprive  him  of  his  annuity.    The  ques- 
tion then  is,  whether,  in  the  face  of  such  an  improbable 
constroction,  the  word  "joirdure  "  necessarily  means  a  pro- 
rision  for  a  woman  after  her  husband's  death.]      If  the 
word  has  not  that  meaning,  the  testator  has  expressed  his 
inteition  in  a  singular  manner.    Bac.  Abr.  tit  "  Dower  and 
Jointure"  (G,)  affords  an  argument  in  favour  of  the  plain- 
atTs  construction.      A  provision  for  the  wife  during  her 
husband's  lifetime  is  usually  called  pin-money.     If  the  tes- 
tator had  intended  that  the  estate  should  be  to  the  wife 
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for  life,  he  would  not  have  added  the  words  "  by  way  <rf 

jointure/'     This  is  a   power  to  charge  the  estate  of  a 

„     ^-  stranger;  and  if  the  will  and  codicil  admit  of  two  meanr 

Tbxvsltan.     . 

ings,  that  construction  ought  to  be  adopted  which  is  most 
favourable  to  the  terre-tenants.  The  ordinary  mode  of  pro- 
viding for  a  woman  by  jointure  is  treated  of  in  I  Boper 
on  Husband  and  Wife,  by  Bright,  p.  448.  The  case  of 
Wykham  v.  Wykha/m{a)  may  also  be  referred  to.  He 
power  here  given  is  a  mere  power  to  charge  an  estate  in 
lieu  of  dower,  according  to  the  intention  of  the  testator. 
[Alder son,  B. — ^The  term  "jointure"  may  mean  an  estate 
to  the  wife,  to  commence  either  before  or  after  the  death 
of  her  husband.  The  testator  gave  his  son  an  annuity, 
and  something  more;  but,  according  to  the  plaintiff's  argu- 
ment, the  son  by  the  power  given  to  him  would  have  less. 
If  the  testator  had  given  his  son  the  power  to  appoint 
an  estate  to  his  wife  of  500Z.  a  year,  payable  to  her  (m 
his  death,  in  substitution  of  that  which  he  had  of  3001.  a 
year  payable  in  prsesenti,  the  argument  would  be  more 
plausible.] 

Pollock,  C.  B. — I  am   of  opinion,  that  the  rule  for 
judgment  non  obstante  veredicto  ought  to  be  disdiarged. 
The   point  upon   the    amendment   has  been  abandoned. 
The  question  then  tiims  entirely  upon  the  meaning  of  the 
clause  in  the  codicil  to  the  will   of  Baleigh  Trevelyan's 
father.      The  substance  of  the  will  is  as  follows : — ^There 
is,  firsts  an  annuity  granted  to  Baleigh  absolutely  for  his 
life,  of  which  he  is  to  have  the  full  benefit     It  is  chaiged 
on  other  lands  than  those  of  which  he  was  to  be  possessed 
for  life,  namely  upon  certain  lands  that  (it  is  said)  went  to 
some  younger  children.     Now,  he  having  that  annuity  of 
3002.  a  year  given  to  him  for  his  own  life  and  for  his  own 

(a)  1 8  Ves.  305. 
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benefit^  the  testator  by  this  codicil  gave  him  the  following        1864. . 

power,  amtained  in  a  clause  which  says,  that^   '*  in  case      Jamisson 

Sileigb  TVevelyan  shall  marry,  it  shall  be  lawful  for  him,  if 

k  think  proper,  to  settle  an  annuity  of  300{.  per  annum 

vfOBi  the  woman  he  may  happen  to  many,  for  her  life;'' 

tktis^  he  has  the  power  of  settling  an  annuity  upon  his 

wife  for  life.    But  then  comes  the  expression  ^  by  way  of 

jointore,''  which  I  take  to  mean,  that  the  annuity  shall  be 

pveo,  not  as  is  suggested,  according  to  the  popular  notion 

of  a  "'jointure/^  as  something  from  which  she  is  to  derive 

M)  benefit  till  her  husband's  death,  but  an  annuity  to  take 

cfict  immediately.     In  other  words,  the  oodidl  gives  the 

power  to  settle  an  annuity  on  the  wife /or  her  Ufe,  though 

\j  way  €t  jointure  only,  according  to  the  provisions  of 

tke  Stat  of  the  27  Hen.  8,  a  10.    Therefore,  if  this  an- 

nitjr  had  been  given  to  her  before  marriage,  it  would  have 

been  in  bar  of  dower;  but  being  after  marriage,  it  left 

the  wife  the  option  of  claiming  her  dower  and  of  giving 

Wf  the  annuity,  or  of  keeping  the  annuity  and  of  giving 

op  her  dower.     The  will  then  says,  that  the  annuity  shall 

be  charged  upon  the  same  premises  as  those  upon  which 

the  other  annuity  is  charged,  **  in  like  manner  as  the  same 

Mmiiity  or  yearly  siun  of  SOOl.  by  my  said  will  devised  to 

w  in  trust  for  my  said  son  Raleigh  Trevelyan  is  by  my 

said  will  charged  thereon ;  and  that,  in  case  my  said  son 

Baleigh  Trevelyan  shall  so  settle  an  annuity  or  yearly  rent- 

eharge  on  any  wife  he  may  happen  to  marry,  it  shall  be  by 

^y  of  substitution  for  the  said  annuity  or  yearly  rent- 

Aarge  so  given  and  devised  to  or  in  trust  for  my  said  son 

by  my  said  will ;"    that  is,  there  are  not  to  be  two  annui- 

tie«,  but  one  only;  "and  that,  immediately  on  such  sub- 

ratution  and  settlement  of  the  said  annuity  and  rentr-charge 

of  3001.  by  my  son  Raleigh  on  the  woman  he  may  happen 

to  marry,"  the  other  annuity  shall  cease.     Certainly,  the 

^bole  of  this  language  has  a  present  aspect,  and  does  not 
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look  like  a  postponement  of  the  annuity  to  the  wife  till  her 
husband's   death,  the  words  being  ''  the  said  annuity  at 
TBjmLTAN     y^^^y  rentrcharge  of  300i.  by  my  said  will  given  and  de- 
vised to  or  in  trust  for  my  said  last-mentioned  son  shall 
cease,  determine,  and  be  wholly  extinguished''      It  ap- 
pears to  me,  that^  reading  these  words,  and  looking  at 
their  grammatical  meaning,  and  at  wliat>  in  all  probability^ 
must  have  been  intended  by  such  expressions^  their  efiEect 
and  meaning  is  this :  **  I  give  to  you,  Baleigh  TrevelyaDy 
for  your  own  benefit^  an  annuity  of  3001.  a  year  for  your 
life ;  but>  if  you  happen  to  marry,  you  shall  be  at  liberty  to 
settle  it  on  your  wife  for  her  life,  to  begin  immediately; 
and,  instead  of  your  receiving  it  then,  it  will  be  for  her  be- 
nefit    She  will,  indeed,  be  entitled  to  it;  but  you,  as  her 
husband,  will  of  course  enjoy  it  during  her  life;  and  this 
is  to  be  done  by  way  of  jointure,  that  is,  it  is  to  be  in  bar  of 
dower.     This  is  not  simply  an  annuity,  but  it  is  an  annuity 
which  she  is  to  have  for  her  life,  commencing  immediately; 
and  in  case  of  your  death,  if  she  survives  you,  she  is  then 
to  have  it  in  bar  of  dower.''    The  testator  may  possihly 
have  meant  (though  that  question  does  not  arise  now),  that 
the  husband  should  have   power  to  settle  it  on  her  by 
way  of  jointure  during  their  Uvea     It  is  by  no  means 
dear,  that  the  annuity  is  to  be  for  her  life  only.     I  think  it 
would  be  far  more  reasonable  to  contend,  that  this  set- 
tlement upon  her  by  way  of  jointure  was  for  the  lives 
of  both.      However,  that  question  does  not  arise.    With 
reference  to  the  question  now  before  us,  I  entertain  no 
doubt>  that  the  testator  intended  that  the  annuity  should 
be  enjoyed  by  the  wife  during  the  whole  of  her  life,  and, 
in  the  event  of  her  surviving  her  husband,  that  she  should 
receive  it  by  way  of  jointure  and  in  bar  of  dower. 

Alderson,  R — I  am  of  the  same  opinioa     The  annuity 
is  expressly  granted  to  the  wife  for  lif&    But>  according  to 
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the  aigument  for  the  plaintifi^  it  would  not  be  to  her  for         1864. 
Iter  life^  but  to  her  after  the  death  of  her  husband  for  the      jAmssoN 
ranainder  of  her  life.     Then,  do  the  words  "  by  way  of    rrBB^TAir 
jointure"  warrant  such  a  construction?     I  think  not,  for 
tbose  words  would  not  shew  that  such  an  annuity  was  not 
to  take  e£Eect  in  the  lifetime  of  the  wife,  but  only  that  it 
was  to  be  taken  in  substitution  of  dower.     It  is  a  perfectly 
good  jointure,  under  the  provisions  of  the  statute,  if  we 
yd,  that  the  wife  takes  it  for  the  whole  of  her  life,  begin- 
ning from  that  time  when  the  deed-poll  is  executed.    More- 
over, it  seems  to  me,  that  this  is  a  reasonable  construction 
of  the  will,  aad  the  only  reasonable  construction  of  it,  for 
tie  purpose  of  giving  effect  to  the  words  "  for  her  lifa" 
Bat  then  let  us  see  what  the  other  parts  of  the  case  are, 
fcr  in  my  opinion  they  confirm  this  view  very  clearly.     The 
testator  gives  to  his  son  an  annuity  for  his  son's  life,  and 
gives  him  a  power,  which  is  obviously  intended  to  be  an 
additional  benefit  to  him,  of  substituting  his  wife's  life,  in 
case  he  should  choose  to  do  so.     Surely,  it  would  be  no  ad- 
ditional benefit  to  the  son,  if  the  substitution  of  the  wife's 
life  in  place  of  his  own  was  only  to  be  on  condition,  that, 
during  the  remainder  of  his  own  life,   his  own  annuity 
dKmld  cease.     I  cannot  think  that  to  have  been  the  inten- 
tion of  the  testator.     The  words  are  "  for  life,"  and  full  ef- 
fect camiot  be  given  to  those  words  imless  the  annuity  be- 
gins immediately.     If  the  annuity  begins  immediately,  full 
effect  is  also  given  to  the  words  "by  way  of  jointure." 
Therefore,  by  this  construction,  effect   is  given  to  every 
word,  and,  in  my  opinion,  also  to  the  intention  of  the  tes- 
tator, and  which  the  argument  on  the  other  side  does  not 
<lo.    In  this  case,  therefore,  the  annuity  was  for  the  wife's 
^^y  b^;inning  at  the  time  the  instnmient  was  executed, 
^d  not  at  the  time  of  the  husband's  death,  when  there 
<»uld  be  no  substitution  of  the  one  armuity  for  the  other, 
^ing  that  the  thing  for  which  it  was  to  be  substituted 
must  have  ceased. 
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1854.  Platt,  B. — I  concur  with  the  opuiions  which  have  been 

Jamikson  expressed  by  my  learned  Brothers,  and  also  in  the  reasons 
Trevbltaw  which  they  have  assigned.  It  may  be  further  remarked, 
■  that,  if  the  argument  on  the  part  of  the  plaintiff  is  to  pre- 
vail,  the  words  pointed  at  in  the  codicil  would  be  entirely 
got  rid  of,  because  the  annuity  is  most  clearly  given  to  the 
wife  for  life.  A  power  is  given  of  settling  it  on  the  wife 
for  her  life,  and  if  she  were  not  to  live  as  long  as  her  hus- 
band, she  never  would  have  it  at  aUL  That  would  be  a 
direct  negative  of  the  power  that  ia  given  to  the  husband 
of  settling  it  during  the  whole  of  her  life.  The  words  **  by 
way  of  jointure  "  do  not  appear  to  me  to  alter  the  case,  be- 
cause it  is  consistent  with  those  words  that  she  might  enjoy 
it  during  her  own  life,  if  she  survived  her  husband,  and 
also  during  their  joint  lives  (a). 

Bule  discharged. 


(a)  Martin,  B.,  had  lefl  the  Court  before  the  conclusion  of  the 
alignment. 
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^TNE  and  Another  v.  The  New  South  Wales  Coal     June  27. 
Ajw  Intercolonial  Steam  Navigation  Company. 


T, 


HE  first  count  of  the  declaration  stated,  that,  before  the  The  first  count 

X^KKDvisional  r^istration  of  the  company  and  the  making  of  ation^tat^ 

e  articles  of  agreement  thereinafter  mentioned,  the  plain-  ^J**^  t^®  piwn- 

had  started  the  project  of  forming  a  joint  stock  com-  jeoted  a  joint 

ly  in  England  for  purposes  within  the  meaning  of  the  J^n°S*°^ 

A  8  Vict  a  1 10,  to  be  called  "The  Australian  Coal  Min-  ^^?8 <it 

.  the  7  &  8  Vict. 

and  Screw  Steam  Coasting  Navigation  Company/'  the  c.  110,  which 
^jNlal  of  which  company  should  be  divided  into  shares,  SSw^T*" 
80  as  to  be  transferred  without  the  express  consent  of  ^^^^^^^ 
the  copartners  in  the  proposed  company,  and  the  mem-  ^^^  within 

-,.,  Ill  -.i.  1  twelve  months 

of  which  company  should  consist  of  more  than  twenty-  after  its  pro- 
^ve  persons;  and  the  plaintiA,  before  the  provisional  re-  Sation^  aS^ 

tides  of  agree- 
entered  into  between  the  plainti£b  of  the  one  part,  and  P.  and  L.  of  the 
part,  whereby  the  plaintiffs  agreed  to  transfer  to  P.  and  L.  on  behalf  of  the  company 
the  interett  of  the  plaintiffs  therein ;  and  P.  and  L.  on  behalf  of  the  company  agreed  that, 
the  plaintiflw  should,  within  six  calendar  months  after  the  arrival  of  the  first  of  the 
■els  to  be  dispatched  by  the  company  in  the  colony  of  Australia,  commence  the 
of  shipbrokers  at  Sydney,  the  plamtififo  should  be  the  shipbrokers  of  the  company 
the  port  of  Sydney ;  and  further,  that  the  company  should  provide  the  plaintiffs  with  a 
^  to  the  said  colony  by  the  first  of  the  company's  steam  vessels  so  to  be   de- 
Averments,  that  afterwards  the  company  was  completely  registered ;  that,  after  the 
I  registntion  of  the  company,  the  first  steam  vessel  was  despatoheid  by  the  com- 
y  to  Australia,  and  the  plainti£&  were  willing  to  have  gone  by  it,  and  did  all  things 
eaary  to  entitle  them  to  the  agreed  passage.    Breach,  that  the  company  refused  to  per- 
'saii  the  plainti£b  to  go  by  that  vessel.     Second  count,  that  the  company,  after  their  com- 
plete Kgisteation,  by  their  directors,  exonerated  and  discharged  the  plaintiffs  from  osta- 
^ilidung  the  business  of  shipbrokers  at  Sydney  within  six  calendar  months  after  the  arrival 
^  the  first  steam  vessel;  and  the  company  then  agreed  with  the  plaintiffs,  that  the  time  for 
^■^^Uishing  such  business  at  Sydney  by  the  plaintiffs  should  be  enUi^ed ;  and  that,  if  the 
pluntifEi  established  such  business  at  Sydney  within  six  calendar  months  after  the  arrival 
^f  t  eertain  other  steam  vessel  which  the  company  agreed  to  dispatch  to  Australia,  the 
^BtttifEi  should  have  and  transact  the  company's  ship-broking  business  at  the  port  of 
ofdsej,  upon  tiie  terms  in  the  articles  of  agreement  mentioned ;  and  the  company  also 
^^^  witii  the  plaintiffs  to  provide  them  with  a  free  passage  to  the  said  colony.    Aver- 
j^eoti,  that  the  plaintifib  have  always  been  ready  and  willing  to  proceed  to  the  said  colony 
^  the  last-mentioned  steam  vessel,  and  have  done  all  things  necessary  to  entiUe  them  to 
^J>H;reed  paange.    Breaches,  that  the  company  after  their  complete  registration  have  re- 
I'l'^to  establiu  any  ship-broking  business  at  Sydney,  and  have  refused  to  dispatch  the 
''l^-ncotioned  steam  vessel     On  demurrer : — Held,  that  the  first  count  was  bad,  since 
tae  completely  registered  company  was  not  liable  on  Uie  contract  made  by  the  provisionally 
'*?*t»Bd  company. 

^eW,  also,  by  PlaUt  B.,  and  Martin,  B.,  that  the  second  count  was  bad,  since  it  did  not  dis- 
^  wy  consideration  for  the  alleged  agreement.     Parke,  B.,  dubitante. 
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1854.        gistxation  of  the  company,  and  before  and  at  the  time  of  the 
Patns        making  of  the  said  agreement,  had  expended  a  considerable 
Kkw  South     amoimt  of  money,  labour,  and  time  in  endeavouring  to  ma- 
ANB^brTBBoi  *^^^  a^eiT  said  project  and  form  the  said  company,  and  the 
LONiAL  Steam  said  company  was  in  the  course  of  formation,  and  about  be- 
Ck>.  ing  established  by  the  plaintiff  as  the  projectors  and  pro- 

moters thereof;  that,  just  before  the  provisional  r^istration 
of  the  proposed  company,  the  plaintifls  had  agreed  with  F. 
Pegler  and  B.  Lloyd,  that  the  plaintiff  should,  and  they 
did  transfer  and  relinquish  their  said  project^  and  all  their 
interest  therein  as  projectors  thereof,  to  F.  Pegler  and  R 
Lloyd,  on  behalf  of  the  said  intended  company  to  be  there- 
after formed;  and  that  the  name  of  such  intended  company 
should  be  changed  and  called  ''The  Australian  Coal  and 
Litercolonial  Steam  Navigation  Company." — ^The  declara- 
tion then  stated,  that  afterwards,  and  before  the  malfiTig  of 
the  articles  of  agreement,  F.  Pegler  and  B.  Lloyd,  as  the 
promoters  of  the  proposed  company,  made  a  return,  to  the 
office  for  the  registration  of  joint  stock  companies,  of  the 
particulars  according  to  the  Schedule  C.  to  the  said  Act 
annexed;  and  that  thereupon  the  said  retmn  was  roistered 
by  the  registrar  of  joint  stock  companies,  who  gave  a  certi- 
ficate of  the  provisional  registration  of  the  company  by  the 
name  last  aforesaid.  That,  within  twelve  months  fix>m  the 
date  of  such  certificate,  articles  of  agreement  were  entered 
into  between  the  plaintiff  of  the  one  part,  and  F.  P^ler 
and  R  Lloyd,  therein  described  as  two  of  the  provisional 
directors  of  the  Australian  Coal  and  Litercolonial  Steam 
Navigation  Company,  on  the  behalf  of  the  said  company,  of 
the  other  part ;  whereby  the  plaintifib  agreed  to  transfer 
and  relinquish  imto  F.  Pegler  and  B.  Lloyd,  on  behalf  of 
the  said  company,  the  project  for  the  formation  of  the  com- 
pany, and  all  the  right  and  interest  of  the  plaintiflb  therein. 
And  by  the  said  articles  of  agreement  F.  Pegler  and  R 
Lloyd,  on  behalf  of  the  said  company,  did  further  agree, 
that,   in  case  the  plaintifib  should,   within  six  calendar 
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months  after  the  arrival  of  the  first  of  the  steam  vessels  to  1854. 

be  dispatched  by  the  company  in  the  colony  of  Australia^  Patnb 

commence  the  business  of  shipbrokers  at  Sydney,  the  plain-  j^^^^^^^ 

tife  should  be  shipbrokers  to  the  company  for  the  port  of  Walbs  Coal 

AND  InTKROO" 

Sydney.    And,  further,  that  the  company  should  provide  lonial  Stbax 
the  plaintiffi  with  a  free  first-class  cabin  passage  to  the  said    ^^^^™^ 
colony  by  the  first  of  the  company's  steam  vessels  so  to  be 
di^tched  as  aforesaid:  Provided,  that  nothing  in  the  arti- 
cles of  agreement  contained  should  be  taken  otherwise  than 
as  additional  upon  the  company  obtaining  their  certificate 
of  onnplete  registration ;  and  that  F.  Fegler  and  B.  Uoyd 
dKmld  not  incur  personal  responsibility  or  liability  of  any 
kind  in  respect  to  those  articles  of  agreement,  but  that  the 
plaintifib  should  resort  to  the  company. — ^The  declaration 
then  proceeded  to  state,  that  F.  P^ler  and  B.  Lloyd  as 
ndi  promoters  of  the  intended  company,  registered  the 
farther  particulaiB  r^uired  by  the  Act  to  be  provisionally 
registered;  that  the  company  was  duly  formed  by  deed 
Older  the  hands  and  seals  of  the  shareholders;  and  that 
afterwards,  and  within  twelve  months  from  the  certificate 
of  provisional  registration,  the  said  deed  was  registered,  and 
thaeupon  the  registrar  of  joint  stock  companies  granted  a 
certificate  of  complete  registration  of  the  company. — Aver- 
ments: That,  after  the  provisional  registration  of  the  com- 
pany, a  steam  vessel  belonging  to  the  company,  called  the 
*  William  Wiskin,"  having  cabins  for  passengers,  was  dis- 
patched by  the  directors  from  the  port  of  London  to  the 
«dony  of  Australia,  and  which  steam  vessel,  being  the  first 
dispatched  by  the  company  to  Australia,  afterwards  arrived  in 
the  colony ;  and  the  plaintiflfe  were  ready  and  willing  to  have 
gone  in  that  vessel  as  passengers  to  Australia,  and  done  all 
^gs  necessary  to  entitle  them  to  have  the  agreed  passage 
to  that  colony  by  the  steam  vessel     Breach :  that  the  com- 
pany and  their  directors  would  not  provide  the  plaintiffs 
^th  a  free  firstrclass  or  any  passage,  and  refused  to  permit 
the  pjaintaflb  to  go  by  that  vessel  to  the  colony  of  Austra- 
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18fi4.  lia.  Second  count:  And  the  plaintiffs  further  say,  that  the 
^^^  company,  after  their  complete  r^istration,  by  their  then  di- 
N.W  SoDTH  '•««*0"  exonerated  and  discharged  the  plaintiffi  from  estar 
Wales  Coal  blifihing  the  business  of  shipbrokers  at  Sydney  within  six  ca- 
LoioAL  SriAM  lendar  months  after  the  arrival  of  the  steam  vessel  called  the 
Natation  a^inig^j^  Wiskin  "  and  the  company  then  agreed  with  the 
plai/ntiffa  that  the  time  for  establishing  such  business  at  Syd- 
ney by  the  plaintifi&  should  be  enlarged ;  and  ihat,if  theplain- 
tiffs  established  such  business  at  Sydney  within  six  calendar 
months  after  the  arrival  of  a  certain  other  steam  vessel  cl 
the  company,  called  the  "  Golden  Que«i/'  which  the  com- 
pany by  their  directors  proposed  to  and  agreed  with  the 
plaintiffs  to  dispatch  to  the  said  colony  of  Australia^  the 
plaintiff  should  have  and  transact  the  company's  ship  l»t>- 
kering  business  at  the  port  of  Sydney  upon  the  terms  in 
the  articles  of  agreement  mentioned;  and  the  company,  by 
their  directors,  then  also  agreed  with  the  plaintiiBb  that  they 
the  company  would  provide  the  plaintiffs  with  a  free  first- 
class  cabin  passage  to  the  said  colony  by  the  company's 
steam  vessel  called  the  "Golden  Queen." — ^Averments: 
That  the  plaintiff  have  always  been  ready  and  willing  to 
proceed  to  the  said  colony  by  the  steam  vessel  called  the 
"  Golden  Queen,"  and  have  done  all  things  necessary  to  en- 
title them  to  have  the  agreed  passage  to  the  said  colony  by 
that  steam  vessel,  and  to  have  had  and  transacted  the  ship- 
broking  business  of  the  company  at  the  port  of  Sydney. 
Breaches:  That  the  company  and  their  directors,  since  the 
complete  registration,  have  refused  to  establish  any  ship- 
broking  business  at  the  port  of  Sydney;  and  have  refused  to 
dispatch  the  steam  vessel  called  the  "  Golden  Queen"  to  the 
colony  of  Australia. 

Demurrer  to  both  counts,  and  joinders  therein. 

Lush  {BramweU  with  him)  in  support  of  the  demurrers. 
— The  question  raised  by  the  demurrer  to  the  first  count 
is,  whether  a  joint  stock  company  completely  registered 
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under  the  provisions  of  the  7  &  8  Vict  c.  110,  is  liable  on         18^- 
contracts  made  after  provisional  and  before  complete  regis-        Patne 

tration.    It  is  submitted  that  it  is  not     A  company,  on  ^^^  Soxtth 

proyisional  registration,  cannot  enter  into  contracts  for  any  ^^^^-^  ^^-^^ 

^  o  ^  ^  J     andIkteroo- 

serrice  except  such  as  is  necessarily  required  for  the  esta-  u>nial  Steam 
Hishment  of  the  company,  and  except  any  contract  to  be  ^"'ST'"' 
mide  conditional  on  the  completion  of  the  company,  and 
to  take  effect  after  complete  registration:  sect  23.  By  the 
25th  section,  a  completely  registered  company  may  adopt 
any  contract  made  by  the  shareholders  or  other  persons 
with  a  trustee  on  behalf  of  the  company  before  complete 
K^islration,  and  may  enforce  the  same  in  all  respects  as  if 
it  had  been  made  with  the  company  aftier  their  incorpora- 
tun;  bat  there  is  no  corresponding  power  to  sue  the  com- 
pany on  such  contracts.  [Martin,  B.,  referred  to  the  44th 
nctum.]  Hutchison  v.  The  Surrey  Consumers  Oas  Light 
ABsoeiaHon  (a)  decided  that  a  company  completely  regis- 
tered is  not  liable  on  contracts  made  by  the  promoters  before 
promonal  registration. — ^The  second  count  is  also  bad, 
inasmuch  as  it  does  not  disclose  any  consideration  whatever 
fcr  the  alleged  agreement 

Bovill  contra — First>  a  completely  registered  company 
» liable  in  respect  of  contracts  made  after  provisional  and 
before  complete  registration.  The  general  policy  of  the  Act 
avoure  that  view.  Hutchison  v.  The  Surrey  Consumers 
^  L^hi  Association  has  no  bearing  on  this  case ;  for  before 
provisional  registration  the  company  has  no  existence,  and 
rtB  members  are  mere  promoters.  The  25th  section  only 
relates  to  contracts  made  with  a  trustee  on  behalf  of  the 
company.  The  Legislature  must  have  intended  that  the 
completely  registered  company  should  be  liable ;  for  it  has 
^'^led  it,  when  provisionally  registered,  to  make  contracts 
^ch  become   effectual  on   complete   registration.      This 

(«)  1 1  C.  B.  (589. 

^OL  X.  U  EXCH. 
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^J^54^      very  point  was  before  the  Court  in  the  case  of  Taylor  v. 
Patnb        The  CrowUmd  Oas  Company  (a),    [Martin,  R — In  that 

New  South 

Wales  Coal 

AKD  IiTTEBCO-        (a)  The  following  is  the  case  referred  to  : — 

^a^o^oh'       ^®  ^"^  ^^^  ^^  ^^®  declaration  stated,  that  the  plaintiff  sued 
Co.  for  money  payable  by  **  The  Crowland  Gas  and  Coke  Company  *  to 

the  plaintiff,  for  the  wages  and  salary  of  the  plainti£^  for  seryices 
by  him  done  and  performed  as  the  secretary,  and  at  the  request  of 
the  Crowland  Cas  and  Coke  Company.    The  defendants  pleaded 
(inter  alia)  never  indebted,  and  also  a  plea  which  was  demurred  to*. 
At  the  trial,  before  FoQock,  C.  B.,  at  the  Middlesex  Sittings  after 
last  Hilary  Term,  it  appeared  that  the  action  was  brought  to  re- 
cover a  balance  claimed  by  the  plaintiff  for  salary  as  secretary  of  the 
Crowland  Cas  and  Coke  Company.    The  company  was  pnmsioii- 
ally  registered  on  the  1st  of  January,  1853.     On  the  5th^  by  a 
lution  of  the  Board  of  Directors,  the  plaintiff  was  appointed 
tary  of  the  company  up  to  the  time  of  its  complete  registrattoD. 
He  accordingly  acted  as  secretary  until  the  25th  of  August,  1853, 
when  the  company  was  completely  registered,  and  he  also  performed 
some  services  for  the  company  after  its  complete  registration.    It 
was  objected,  on  behalf  of  the  defendants,  that  the  completely  re- 
gistered company  was  not  liable  on  the  contract  made  with  the 
plaintiff  by  the  provisionally  registered  company.     The  learned 
Judge  reserved  the  point,  and  left  it  to  the  jury  to  say  how  mudi 
was  due  to  the  plaintiff  before,  and  how  much  after,  complete  regis- 
tration ;  and  they  found  a  verdict  for  the  plaintiff  with  2lL  damages, 
before  complete  registration,  and  1^  l»,  damages  after  complete  re- 
gistration. 

WaUoriy  in  the  following  Term,  obtained  a  rule  nisi  to  reduce  the 
damages  to  XL  lar,  against  which 

Montagu  Chambers  and  T.  Tapping  shewed  cause. — ^The  83rd 
section  of  the  7&  8  Vict  c.  110,  enables  a  provisionally  registered 
company  to  contract  for  any  services  necessarily  required  for  esta- 
blishing the  company ;  and  it  is  not  disputed  that  the  service  in 
respect  of  which  the  plaintiff  claims  is  of  that  description.  Then 
by  the  25th  section,  the  company  may,  on  complete  registration, 
sue  and  be  sued  by  their  registered  name  in  respect  of  any  daim 
by  or  upon  them.  The  effect  of  those  enactments  is  to  render  the 
completely  registered  company  liable  on  neeeuary  contracts  made 
by  the  provisionally  registered  company.   Although  the  parties  to  the 


See  the  case,  poet,  p  293. 
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case  there  was  no  decision;  it  stood  over  until  after  the         1854. 
denmner  was  argued.] — He  also  referred  to  BvM  v.  Chap-        Patne 

man  (a).  ^     ^ 

^  '  New  South 

(a)  8  Exch.  444. '  Wales  Coal 

AKD  Inteboo- 

LONiAL  Steam 

Natioation 

Co 

oootnct  may  be  persoDallj  liable,  the  company  is  nevertheless  bound. 

h  Barton  Y,  Hutchinson* y  which  was  an  action  against  a  shareholder 
oQieontnet  made  before  complete  registration,  Maule,  J.,  ruled 
thtt  the  company  might  sue  by  their  public  officer  upon  contracts 
eotered  into  before  complete  registration,  and  if  so,  there  is  no  rea- 
•OD  why  they  may  not  be  sued.  [Alderson,  B.— There  the  contract 
VM  one  which  the  provisional  directors  had  no  power  to  make,  so 
M  to  bind  any  one  but  themselves.]  Hutchison  v.  The  Surrey  Con- 
mmsn  Oas  Light  Association  f  only  decided  that  a  completely 
registered  company  was  not  liable  on  contracts  made  by  the  pro- 
BioieiB  brfore  provisional  registration. — ^They  also  referred  to 
Ttrrdy.Huttont- 

J^igby  Seymour  in  support  of  the  rule. — A  provisionally  registered 
eompany  is  only  authorised  by  the  22nd  section  to  enter  into  cer- 
tain oontracts,  and  in  respect  of  those  the  promoters  are  liable.    By 
the  85th  section,  the  power  to  sue  and  be  sued  is  given  to  the  incor- 
ponted  company,  but  before  complete  registration  the  company  has 
DO  legal  existence.    Barton  v.  Hutchinson  may  be  supported  on  the 
grcmnd  that  the  25th  section  empowers  the  incorporated  company 
to  me  on  oontracts  entered  into  by  the  provisionally  registered  com- 
Pttj;  but  there  is  no  corresponding  enactment  enabling  them  to  be 
«wd  on  such  contracts.    [Alderson,  B. — The  provisionally  registered 
oompaoy  may  make  contracts  "  conditional  on  the  completion  of 
tbe  company,  and  to  take  effect  after  the  certificate  of  complete 
fegistration."    Then,  if  the  completely  registered  company  is  not 
Ule  on  such  contracts,  what  is  the  use  of  making  them  ?    The 
p(^OYiiionally  registered  company  may  also  make  contracts  necessa- 
^J  required  for  the  establishing  of  the  company,  and  it  is  certainly 
'^^aaonable  that  the  company  when  established,  and  for  whose  bene- 
fit these  contracts  were  made,  should  be  liable  in  respect  of  them. 
It  would  seem  to  be  a  parliamentary  mode  of  making  one  body 
'•■ponsible  for  the  contracts  of  another — certainly  no  Act  of  Parlia- 
■***»twig  required  to  make  them  responsible  for  their  own  con- 
^'^cta.    It  is  quite  clear  that  the  incorporated  company  may  sue  on 


*  ^  C.  <t  K.  712.      t  11  C.  B.  689.      t  Dom.  Proc.  16  Marcli,  1854. 
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l^54.  T^Q  second  count  shews  a  valid  contract  with  the  com* 

Payne       pany  after  complete  registration.     [Marti/n,  B. — ^Where  is 

New  South    ^^  consideration  for  it?]     There  is  the  mutual  agreement 

^D^^TEBoo-    ^^  ^^  parties.     The  defendants  agree  to  employ  the 

i/jNiAL  Steam  plaintiff  in  consideration  that  he  will  serve  them.     [Parke, 

NaVIQATIOIT       -Tk         rm  '  1  •       .  1  .i..^ 

Ck>.  B. — ^This  subject  underwent  great  consideration  m  the  case 

of  Emmena  v.  Elderton  (a),  where  I  pointed  out  that  the 
term  "  it  was  agreed "  makes  the  words  of  the  agreement 
those  of  both  partie&]  If  A.  ''agrees"  with  B.,  that  is  a 
mutual  agreement  between  the  two  parties:  Wood  v.  The 
Copper  Miners  Company  (b).  [Marti/n,  B. — ^The  word 
"  agreed  "  may  mean  an  agreement  between  the  two  par- 
ties, or  it  may  express  something  to  be  done  by  the  one 
only.]  Upon  general  demurrer  the  Court  will  make  every 
intendment  in  support  of  the  count 

Bramwell  in  reply (c). — ^The  word  "agree"  is  equiva- 
lent to  "  promise."  There  is  no  obligation  on  the  part  of 
the  plaintiffs  to  act  as  the  shipbrokers  of  the  defendants 
[Parke,  R — If  the  words  had  been  "it  was  agreed  by  and 
between  the  plaintiflfe  and  the  defendants/'  that  would 
have  imported  an  obligation  on  the  part  of  the  plaintiffi 

(a)  13  C.  B.  495.  Court  to  confine  his  argument  to 

lb)  7  C.  K  90e.  the  second  point 

(c)  He  was  requested  by  the 


beneficial  contracts  made  for  them  by  the  provisionally  registered 
company,  and  since  they  have  the  benefit  they  ought  to  bear  the 
burden.] 

The  Lord  Chief  Baron  then  expressed  himself  dissatisfied  with 
the  amount  of  the  damages,  and  suggested  that  they  should  be 
reduced  by  consent :  and  it  was  finally  arranged  that  the  case  should 
stand  over  until  after  the  argument  of  the  demurrer;  and  that,  if  it 
was  decided  in  finvour  of  the  plaintiff,  the  Terdict  was  to  stand  ;  if 
not,  the  damages  to  be  reduced  to  IL 

Rule  accordingly. 
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to  act  as  the  shipbrokers  of  the  defendants.]     Here  there         18M. 
is  no  mutuality,  but  only  a  promise  by  the  one  party.  Patne 

V. 

New  South 

Parke,  R— I  am  of  opinion  that  the  first  count  is  bad.  ^'^^'^  ^^^^ 
It  vi  impossible  to  make  this  company  liable  for  acts  done  lonial  Sikam 
before  its  complete  r^istration,  miless  by  act  of  Parliar  co. 

ment;  and  there  is  certainly  nothing  in  the  7  &  8  Yict 
a  110  which  renders  them  liable  on  a  contract  of  this  de- 
scriptioiL — ^With  regard  to  the  second  comity  my  learned 
Brothers  are  of  opinion  that  no  consideration  is  stated  in  it 
I  entertain  some  doubt  whether  it  is  not  good.  If  the  word 
'agreed"  is  to  be  read  as  the  agreement  of  both  parties, 
then  it  imports  that  the  defendants  agreed  to  employ  the 
]dauiti£b,  in  consideration  that  they  would  serve  the  de-' 
faidants:  but,  if  the  word  ''  agreed ''  is  to  be  read  as  in  the 
case  oiSykea  v.  Dixon  (a),  not  saying  with  any  body,  then 
it  is  perfectly  clear  that  no  consideration  is  expressed 

PUTF,  B. — The  first  count  is  bad    It  does  not  appear 
tbt  the  contract  was  of  any  benefit  to  the  company;  and 
I  am  clearly  of  opinion  that  it  was  beyond  the  power  of 
tie  provisionally  registered  company  to  bind  the  completely 
leistered  company  by  entering  into  it. — ^Then,  as  to  the 
second  count,  it  merely  alleges  that  the  defendants  pro- 
mised the  plaintifib  to  do  something,  and  there  is  nothing 
whatever  to  be  done  on  their  part     Then  where  is  the 
consideration?    It  is  the  same  as  if  the  coimt  had  stated 
that  the  defendants  agreed  to  pay  the  plaintiffs  I00{. 

Habtin,  B. — I  am  of  the  same  opinion  as  my  Brother 
PlaU  on  both  pointa  With  respect  to  the  first  this  was  a 
contract  by  the  promoters  of  the  company  after  provisional 
and  before  complete  r^istration;  and  it  is  clearly  not  a 
contract  which  the  completely  registered  company  is  bound 

(a)  9  A.  &  E.  693. 
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1854.        f^o  perform.   The  23rd  section  of  the  Act  authorises  the  pr©- 
Patnb        moters  of  a  company  to  obtain  a  certificate  of  provisional  re- 
New  South    gistration,  and  upon  that  being  done  it  becomes  lawful  for 
^^^^moo'   ^®™  ^  ^^  certain  things  which  are  specified.     Buty  so  tax 
LOKiAL  Stkam  from  being  enabled  to  bind  the  completely  registered  com- 
Ca  pany  by  this  contract,  they  can  make  very  few  contracts  to 

bind  themselvea — With  respect  to  the  second  count,  I  am  of 
opinion  that  it  is  bad  in  substance.  The  coimt  states  that 
it  was  part  of  the  bargain 'between  Pegler,  Lloyd,  and  the 
plaintiffs,  that  in  case  the  plaintifiGs  should,  within  six  months 
after  the  arrival  in  Australia  of  the  first  steam  vessel  to  be 
despatched  by  the  company,  commence  the  business  of 
shipbrokers,  the  plaintiff  shoidd  be  shipbrokers  to  the 
company;  and  further,  that  the  company  should  provide 
the  plaintiff  with  a  free  passage  to  the  colony  by  the  first  of 
Uie  company's  steam  vessels.  That  was  a  one-sided  bargain, 
and  wholly  for  the  benefit  of  the  plaintifi»;  for,  although 
there  was  a  promise  on  the  part  of  the  company  to  employ 
them,  there  was  no  obligation  on  their  part  to  act  Then 
what  takes  place  afterwards  is  this :  the  plainti£&  did  not  pro- 
ceed to  Australia  by  the  first  steam  vessel  despatched  by  the 
company,  and  therefore  the  latter  were  not  bound  to  perform 
their  part  of  the  contract,  assuming  there  to  be  one.  Then 
it  is  alleged  that  the  company,  after  their  complete  registrar 
tion,  exonerated  and  discharged  the  plaintiffs  from  esta- 
blishing the  business  of  shipbrokers  at  Sydney  within  six 
months  after  the  arrival  of  the  first  steam  vessel,  and 
agreed  with  the  plaintifib,  that,  if  they  established  such 
business  within  six  months  after  the  arrival  of  another 
steam  vessel,  they  should  be  the  company's  shipbrokers. 
The  word  "  agreed  "  is  very  inaccurately  used.  Undoubt- 
edly, it  may  mean  that  it  was  agreed  between  the  two  par- 
ties; but  it  may  also  mean,  that,  notwithstanding  the 
plaintiffs  did  not  proceed  to  Australia  by  the  first  steam 
vessel,  and  therefore  could  not  establish  the  business  of 
shipbrokers  within  six  months  after  its  arrival,  the  defend- 
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ants  agreed  that  the  plaintiff  should  transact  their  busi-         ^^^'i- 
nefiB  upon  the  same  terms,  if  the  plainti£&  established  the        Patnb 
business  of  shipbrokers  within  six  months  after  the  arrival  of    ^^^  south 
another  yesseL     It  seems  to  me,  that  it  is  nothing^  more    ^^^  Coi.l 
than  saying,  "if  you  go  out  in  the  next  ship,  we  agree  or  lokial  Steam 

,  J  X        •  i»  »>     Navigation 

promise  to  employ  you,  and  to  give  you  a  free  passage.  co. 

To  support  such  a  promise  there  must  be  a  new  considera- 
tion moving  from  the  plaJTitiffs.  For  these  reasons  I  think 
that  the  count  is  defective  in  substance. 

Judgment  for  the  defendants  (a). 
(a)  AUenofif  R,  left  the  Ck>art  in  the  coarse  of  the  argument. 


Taylor  v.  The  Crowland  Gas  and  Coke  Company.       June  le. 

Action  for  work  and  materials.  The  44  Oeo.  8, 

Plea»— That  the  work  and  materials  were  done  and  pro-  ^^^\j^  fmposee 
▼hW  m  and  about,  and  for  the  purpose  of,  the  plaintiff's  »  penalty  on 

J.  ,      ,  .  .  any  unqualifi- 

wecAj  and  indirectly  drawing  and  preparing  conveyances  ed  person  who 

and  deeds  relating  to  real  and  personal  estate,  and  proceed-  veyancer,  is  a 

ings  at  law  and  in  equity,  for  and  in  expectation  of  fee,  gain,  ^'^'^^^^{J^ 

snd  reward,  and    the  money    claimed    for    such    work  for©  such  per- 

1         ,     .  ,      .  ,      -  .  ,  ,  son  cannot  re- 

SDd  materials   is   such   tee,   gain,    and   reward,    contrary  oovor  for  con- 
to  the  form   of  the   statute  in   such   case    made   in  the  draJ^Tbyhim. 
44  Oea  3,  a  98;   he  the  plaintifiF  not  being  a  serjeant- 
at-law,  barrister,  solicitor,  attorney,  notary,  proctor,  agent, 
or  procurator,  having  obtained  a  regular  certificate,  nor 
a  special   pleader,  draftsman  in   equity,   or  conveyancer, 
being  a  member  of  one  of  the  four  inns  of  Court,  and  having 
taken  out  the  certificate  in  that  behalf  required,  and  not 
being  a  person  solely  employed  to  ingress  any  deed,  in- 
fltrument,  or  other  proceeding  not  drawn  or  prepared  by 
himself  and  for  his  own  account  respectively,  and  not  being 
a  public  oflBcer  drawing  or  preparing  any  official  instrument 
applicable  to  his  oflSce  and  in  the  course  of  his  duty,  and 
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1854. 

Taylor 

r. 

Cbowlavd 

0A8AVDCk>KI 

Co. 


none  of  the  said  oonveyanoes,  deeds,  and  proceedingB  being 
a  will  or  oUier  testamentary  paper,  or  an  agreement  not 
under  seal,  or  a  letter  of  attorney. 
Demurrer,  and  joinder  therein. 

Tapping  in  support  of  the  demurrer. — ^The  question  de- 
pends on  the  construction  of  the  14th  section  (a)  of  the  44 
Geo.  3,  a  98.  The  principle  laid  down  in  Cope  v.  Bow- 
lands  (6),  is,  that  where  a  statute  prohibits  a  contract^  it  is 
Toid,  though  the  statute  inflicts  a  penalty  cfolj;  but  where 
the  act  itself  is  not  interdicted,  but  a  penalty  is  imposed  for 
the  purpose  of  securing  the  reyenue,  the  contract  may  be 
enforced,  though  the  party  is  subject  to  the  penalty.  This 
enactment  does  not^  either  expressly  or  by  implication,  ren- 
der the  contract  void.  The  title  and  preamble  of  the  statute 
shew  that  it  was  passed  for  a  financial  purpose;,  and  not  for 
the  protection  of  the  public  against  tmqualified  practitionerB 
In  Edgar  v.  Hunter  (c),  which  was  an  action  by  a  medical 


(a)  Enacts, "  That  every  per- 
son who  shall,  for  or  in  expecta- 
tion of  any  fee,  gain,  or  reward, 
directly  or  indirectly,  draw  or 
prepare  any  conveyance  o^  or 
deed  relating  to,  any  real  or  per- 
sonal estate,  or  any  proceedings  in 
law  or  equity,  other  than  and  ex- 
cept serj  eants  at  law,barristers,  so- 
licitors, attornies,  notaries,  proc- 
tors, agents,  or  procurators,  hav- 
ing obtained  regular  certificates, 
and  special  pleaders,  draftsmen 
in  equity,  and  conveyancers,  being 
members  of  one  of  the  four  Inns 
of  Court,  and  having  taken  out  the 
certificates  mentioned  in  the  said 
Schedule  to  this  Act  annexed,  at 
the  head  office  in  London  of  the 
commissioners  for  managing  the 
duties  on  stamped  vellum,  parch- 
ment, and  paper,  and  other  than 
and  except  persons  solely  em- 


ployed to  engross  any  deed,  in- 
strument^ or  other  proceeding 
not  drawn  or  prepared  by  them- 
selves and  for  their  own  accoimt 
respectively,  and  other  than  and 
except  public  officers  drawing  or 
preparing  official  instnunentB 
applicable  to  their  respective 
offices,  and  in  the  oonrse  of  their 
duty,  shall  forfeit  and  pay  for 
every  such  offienoe  the  sum  of 
fifty  pounds:  Provided  always^ 
that  nothing  herein  contained 
shall  extend,  or  be  construed  to 
extend,  to  prevent  any  person  or 
persons  drawing  or  preparing 
any  will  or  other  testamentary 
papers,  or  any  agreement  not  un- 
der seal,  or  any  letter  of  at- 
torney." 

{b)  2  M.  &  W.  149. 

(c)  Holt,  N.  P.  52a 
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agioit  for  drawing  an  agreement  for  the  sale  of  a  medical        ^^^^ 
practice,  Oibba,  C.  J.,  observed,  that^  supposing  the  plaintiff       Taylor 
was  oh%ed  to  take  out  a  certificate  under  the  55  Geo.  3,  a     crowland 
I8i  Sched  (A.)  part  1,  tit  "Certificate/'  the  agreement  Q^^kdCokj 
vould  not^  therefore,  be  invalid,  though  the  plaintiff  might 
subject  himself  to  a  penalty.      In  Johnson  v.  Hudson  (a), 
it  was  held  that  a  person  dealing  in  tobacco  without  having 
tiken  out  a  license,  as  required  by  the  29  Geo.  3,  a  68,  &  70, 
might  nevertheless  maintain  an  action  for  tobacco  sold  by 
lim.    [Piatt,  R— The  Tipling  Act,  2*  Geo.  2,  c.  40,  a  12, 
baa  prohibitory  worda]    This  statute  contains  no  prohibition, 
and  the  act  in  respect  of  which  it  imposes  a  penalty  was 
not  iU^al  at  common   law.     [Alderson,  B. — ^where  the 
iktote  is  passed  for  the  protection  of  the  public,  as  in  the 
case  of  the  17  Geo.  3,  c.  42,  which  requires  bricks  for  sale 
to  be  of  certain  dimensions,  and  imposes  a  penalty  for  the 
breach  of  that  regulation,  the  seller  cannot  recover  for  bricks 
nU  under  the  statutable  size  :  Law  v.  Eodson(b).    Parke 
&— Hie  distinction  taken  in  Brown  v.  Dv/nca/n(c),  between 
the  effect  of  a  statute  passed  for  revenue   or  for  other 
porpoees,  was  disclaimed  by  this  Court  in  Cope  v.  Rowlands, 
rtere  it  was  laid  down,  that,  if  the  contract  be  rendered 
iDfigal,  it  is  immaterial  in  point  of  law  whether  the  statute 
vhich  makes  it  so  has  in  view  the  protection  of  the  revenue 
« any  other  object]    This  statute  does  not  say  that  no 
peracm  shall  act  as  a  conveyancer  without  taking  out  a  cer- 
tificate, but  only  that  every  person  who  shall  so  act  shall 
l^ve  a  certificate.  [Parke,  B.,  referred  to  Oremaire  v.  Le 
^  Bois  Valon  (d),  Wetherell  v.  Jon^s  (e).] 

Bayes  contra — The  object  of  the  enactment  was  not 
Merely  for  revenue  purposes,  but  in  order  to  prevent  un- 
qualified persons  from  acting  as  conveyancers.    According 

W  11  East,  180.  {d)  2  Camp.  144. 

(^)  Id.  300.  («)  3B.&Ad.221. 

WioR&c.9a 
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1864.        to  the  doctrine  laid  down  in  Cope  v.  Rowlands  (a)  and  Srm 
Tatloe       v.  Mawhood(b\  if  the  Court  can  see  that  the  Legislatarei 

at 

Cbowland  tended  to  prohibit  the  particular  act^  it  makes  no  differen 
^^  "  ^^^  ^  penalty  is  imposed  for  revenue  purposea  Now,  t 
Act  says,  that  every  person,  except  the  particular  perso 
named,  who  shall  draw  a  conveyance  without  having  a  a 
tificate,  shall  pay  for  such  offence  a  certain  sum.  Therefo 
the  statute,  in  express  terms,  makes  the  act  an  offeni 
Then  follows  a  proviso,  that  nothing  therein  contain 
shall  prevent  any  person  from  drawing  a  will,  &a  Whc 
therefore,  the  L^islature  says  that  persons  are  not  to  be  jn 
vented  from  doing  the  one  act»  it  must  have  been  intend 
that  they  should  be  prohibited  from  doing  the  other, 
revenue  piuposes  were  alone  in  view,  the  language  of  il 
proviso  would  have  been,  that  nothing  in  the  Act  contains 
shall  prevent  any  person  from  drawing  a  will  wiOkO 
having  taken  out  a  certificate. — (He  was  then  stopped  1 
the  C!ourt) 

Tapping,  in  reply,  argued  that  the  clause  being  a  pen 
one  ought  to  receive  a  strict  construction. 

Parke,  R — I  am  of  opinion  that  the  defendants  are  enl 
Ued  to  judgment  The  true  principle  is  laid  down  in  Cope 
RowIand8{a)  and  Smith  v.  Mawhood  (b) ;  and  the  queslii 
_in  all  these  cases  is,  whether,  locking  at  the  statute,  the  o 
ject  of  the  Legislature  in  imposing  a  penalty  was  to  prohil 
the  particular  act,  or  whether  it  was  for  a  different  poipoc 
Therefore,  the  simple  pcnnt  which  we  have  now  to  decii 
is,  whether  the  L^islature  intended  to  prc^lnt  this  a 
being  done  imder  a  penalty,  and  thus  render  it  illegal;  f 
if  80  the  plaintiff  cannot  recover.  Now,  locking  at  tl 
statute,  I  am  of  opinion  that  the  object  of  the  L^islata 
was  to  confine  the  practice  of  drawing  the  instrumen 

(<•)  iM.  &  W.  14a  (b)  UM.  &  W.  45S. 
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tberem  specified  to  a  certain  class  supposed  to  have  a  com- 

pelent  knowledge  of  the  subject^  and  to  protect  the  public 

j^gBiDst  the  mistakes  of  inexperienced  persons  in  matters  of     crowland 

this  kind ;  and  witn  that  view,  the  Legislature  has  prohibited  ^^*  ^^  ^®" 

HtBBe  acts  being  done  except  by  a  particular  class  of  per- 

IQDB.    He  object  of  the  Legislature  could  not  have  been 

oerelj  to  secure  to  the  revenue  the  duty  on  certificates, 

becauK  it  is  only  certain  persons  who  can  by  law  obtain 

nk  certificatea     In  that  respect,  the  case  is  different  from 

AftiA  v.  Mawhood,  where  the  object  of  the  Legislature  was 

to  compel  the  obtaining  of  licenses,  which  any  one  might 

obtain,  to  deal  in  a  particular  commodity. 

ilJ)KBSOK,  R — ^The  question  is  very  plain.  The  prin- 
qle  being  admitted,  what  we  have  to  consider  is  tliisy  does 
dio  statute  prohibit  the  act  being  done  by  an  unqualified 
peaaijCar  does  it  merely  require  that  every  person  who 
in  it  shall  pay  for  a  certificate.  I  think  the  former.  The 
ititate,  after  having  declared  that  every  person,  except  a 
pvticDlar  class,  who  shall  do  the  act  without  a  certificate, 
M  be  subject  to  a  penalty,  goes  on  to  provide  that  nothing 
4erem  contained  shall  prevent  any  person  from  doing 
ttotber  particular  act     If  that  act  would  not  have  been 

prevented  except  for  the  proviso,  then  its  words  have  no 

nieaning. 

PlATT,  R — ^The  statute  was  intended  to  prev^it  ignorant 

peraoDs  firom  drawing  conveyances  of  serious  import     The 

legislature  makes  an  exception  in  favour  of  serjeants-at-law 

and  other  persons  of  education.     That  such  is  the  object  of 

tlie  enactment  appears  more  especially  from  the  language 

of  the  proviso,  which  says,  that  the  Act  is  not  to  ^^preveTit" 

any  person  from  drawing  a  will,  &c. 

Mabtin,  R — Upon  carefrdly  reading  the  enactment,  it  is 
obvious  that  it  was  intended  to  secure  to  a  particular  class 
the  sole  employment  and  practice  in  conveyancing. 

Judgment  for  the  defendants. 
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•/wn€  21.  CJONGREVE  V.  EVETTa 

S.,byindeii.      1  HIS  action  was  brought  to  recover  294Z.:    and  after 

ture,  asmgned  °  '  ^ 

to  the  plaintiff  the  issuing  of  the  writ^  and  by  consent  of  the  paitiefl  and 
other  iS^gB)     order  of  a  Judge,  the  following  case  was  stated  f<»r  the 
miTupon  hia  ^P^^^^  ^^  ^^  Court  without  any  pleadings: — 
hrm,  aa  a  ae-        In  the  vears  1846, 1847,  and  1848,  the  plaintiff  adyanced 

canty  for  mo- 
ney lent  from  time  to  time  to  H.  Small,  who  was  then  the  owner  and 

T^M   xa 

^tunU  occupier  of  a  dwelling-house  and  premises  at  Haversham  in 

^  amed^  the  county  of  Bucks,  and  also  occupier  of  a  &rm  and  lands 

that  it  ahould  there,  several  sums  of  money  by  way  of  loan,  amounting  in  the 

the  plaintiff  at  whole  to  1006J.  18^.  7d.;  and  for  securing  their  repayment^ 

ll^k^d  take  ^  S°^  ^y  *  ^^^  ^*^  ^^  26th  of  January,  1848,  mads 

poaaearion  of 

the  eropa  and  other  effects  thereby  bargained  and  aold,  and  all  anch  eropa  and  other  efiboli 
which  ahould  or  might  firom  time  to  time  be  aubatitated  in  lien  of  the  crops  thereby  a» 
aigned,  or  which  should  from  time  to  time  be  found  on  or  about  the  fium,  and  the  same  ta 
adl  and  dirooae  of,  and  out  of  the  proceeds  pay  all  coata  and  retain  all  monies  due  to  tlit 
plaintiff.  On  the  2l8t  of  February,  1849,  a  sum  of  12972. 18a.  Id.  b(ring  then  due  to  him, 
the  plaintiff  aeized  and  took  pooaeasion  of  some  eropa  of  grain  then  growing  on  the  firm,  and 
which  had  been  aown  by  S.  subaequently  to  the  execution  of  the  indenturou  In  Haily 
Term,  1848,  the  defendant  recovered  a  judgment  againat  S.,  and  on  the  22nd  of  Febroaiy^ 
1849,  a  writ  of  ft.  fiu  indorsed  to  lery  8102. 19<.  Zd,  waa  iaaned  on  auch  judgment  and  de- 
livered to  the  aheriff  for  execution,  who  on  the  aame  day  aeiaed  the  said  crc^ia.  On  the  Stt 
of  March,  1849,  S.  petitioned  the  Insolvent  Court  under  the  7  &  8  Yict  c.  96.  Hie  offical 
aaaignee  in  the  firat  instance  claimed  the  crope,  and  a  biU  was  filed  by  him  in  the  Gout  ef 
Chancery  to  restrain  the  plaintiff  from  selling  them,  which  bill  waa  dismissed  upon  tems 
agreed  on  between  the  plaintiff  and  the  aaaignee^  and  the  lattw  then  ahandoiMd  all  diam  to 
the  eropa.  The  aheriff  afterwarda  aold  the  crops  for  294L  which  came  to  the  handa  of  tha 
defendant;  and  the  plaintiff  having  sued  the  defendant  for  the  same^ 

ffdd : — First,  that,  supposing  uie  debtor  had  not  petitioned  the  Inadvent  Court,  the 
plaintiff  had  a  right  to  recover;  for  though  the  power  to  seise  fmhtrt  cropf,  if  unexecuted, 
wuuld  have  been  of  no  avail  against  the  defenduit'a  execution,  ainoe  it  gave  no  legal  or 
equitable  title  to  any  specific  crops,  yet  when  the  power  was  executed  to  the  extort  of  the 
plaintiff's  taking  possession  of  the  then  growinff  crops,  he  waa  in  the  aame  aituation  aa  if  the 
debtor  himaelf  haid  delivered  them  to  him,  and  consequently  hia  title  would  prevail  i^unst 
that  of  the  defendant. 

Secondly,  that  the  circumstance  of  the  defendant  having  petitioned  the  Insolvent  Coui 
subsequently  to  the  jeizure  and  before  the  mile  of  the  eropa  did  not  aiiect  the  plaintifri 
right,  ainoe  Uie  meaning  of  the  2l8t  section  of  the  7  &  8  Yict.  c  96^  is  that  no  creditor  under 
a  bill  of  sale  not  completely  executed  before  the  petition,  ahall  avail  himaelf  of  it  to  the  pre* 
judioe  of  iheffeneral  body  of  creditan;  and  therefore,  althou^  thia  bill  of  aale  waa  imqpt- 
rative  aa  against  the  assignee,  yet,  aa  he  abandoned  his  daim,  it  waa  valid  aa  against 
the  defendant. 

Semble:  that  if  the  proceeda  of  the  sale  had  been  more  than  sufficient  to  aatiaff  the  defend- 
ant's execution,  as  to  the  surplus,  he  would  have  been  liable  to  the  aasigneea,  aod  therefore 
would  have  had  a  good  defence  against  the  plaintiff 

HM,  also,  that  in  the  case  of  an  execution  founded  on  a  warrant  of  attom^  within  the  lOSth 
sect,  of  the  6  Geo.  4,  c  16,  the  effect  of  that  enactment  ia  not  to  render  the  writ  void,  and 
thereby  let  in  an  execution  at  the  suit  df  a  subaequent  adverse  judgment  creditor,  but  only  to 
vary  the  legal  operation  of  the  writ,  so  as  to  render  a  aheriff  who  executea  it  liable  in  tort. 
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between  himself  of  the  one  part,  and  the  plamtiff  of  the 

other  party  after  reciting  that  the  plaintiff  had  lent  to  H. 

Small  varions  sums  of  money  amounting  to  the  above  sum, 

H.  Small  assigned  and  transferred  to  the  plaintiff  all  his 

household  goods  m  and  about  his  said  dwelling-house,  and 

aU  his  live  and  dead  farming  stock,  crops  of  gram,  and  the 

vhde  of  his  personal  estate  in  and  about  the  same,  and 

1^  and  about  his  said  farm  and  lands:  To  hold  the  same 

■Bto  the  plaintiff  his  executors,  &c.,  as  a  security  for  the 

ps^ment  of  the  said  sums  of  money,  and  of  all  such  further 

warn  as  H.  Small  might  thereafter  owe  and  become  in- 

MM  to  the  plaintiff  not  exceeding  in  the  whole  20002. 

And  by  the  said  indenture  it  was  declared  and  agreed,  that 

t  dKmld  be  lawful  for  the  plaintiff  his  executors,  Sec,  by 

lirtae  ot  the  said  indenture^  at  any  time  or  times  to  seize 

ttd  ttke  possession  of  the  said  household  goods,  live  and 

iuA  fuming  stock,  crops  of  grain  and  hay,  and  other  effects 

mi  pvemiaes  thereby  bargained  and  sold,  and  of  all  such 

iit  and  dead  fisurming  stock,  crops,  and  implements  of  hus- 

kndiy,  and  other  effects  which  should  or  might  from  time 

totiiDe  be  substituted  in  lieu  of  the  said  stock,  crops,  and 

ii^)lenieiitB  of  husbandry  thereby  assigned,  or  any  part 

tboec^  or  which  should  for  the  time  being  be  found  in  or 

.about  the  messuage  or  dwelling-house,  farm,  lands,  and  pre- 

BQNi  at  Haversham  aforesaid,  or  any  or  either  of  them, 

either  in  the  lifetime  or  after  the  decease  of  the  said  H. 

SnaD,  and  the  same  to  sell  and  dispose  of  by  public  auction 

vprirate  contract  in  such  manner  as  the  plainti£^  his  ex- 

vnkn,  Sk.  should  deem  expedient;  and  out  of  the  monies 

viuch  diould  arise  from  such  sale  to  pay  and  discharge  all 

0Qit%  &a;  and  after  payment  thereof  to  take  and  retain  all 

nooies  due  to  the  plaintiff,  and  pay  the  remainder  to  the 

«kiH.SmalL 

He  plaintiff  afterwards  lent  to  EL  Small  other  sums;  and 
on  the  21  St  of  February,  1849,  a  sum  of  1297?.  18«.  7d.  be- 
ing then  due  to  him  under  the  said  deed,  the  plaintiff,  un- 
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der  the  powers  thereby  granted,  seized  and  took  possession 
(amongst  other  things)  of  some  crops  of  grain  then  growing 
upon  the  said  farm  and  lands,  and  which  had  been  sown  bj 
H.  Small  subsequently  to  the  execution  of  the  said  deed.  Hie 
plaintiff  on  the  same  day  placed  a  man  in  possession  of  the 
said  crops,  who  remained  in  possession  of  the  same  on  behalf  cf 
the  plaintiff  until  the  sale  thereof  as  hereinafter  mentioned 
All  this  took  place  without  any  other  license  or  consent  on 
the  part  of  H.  Small  beyond  that  contained  in  the  said  deed 
The  crops  and  other  things  were  not  of  sufficient  value  to  re- 
pay the  plaintiff  the  amount  then  due  to  him  from  H.  SmalL 

In  Trinity  Term,  1848,  the  defendant  recovered  judgment 
in  an  action  brought  against  H.  Small  for  the  sum  (indudin^ 
coste)  of  310Z.  198. 3d ;  and  on  the  22d  February,  1849,  a  writ 
of  fieri  £5tcias  (indorsed  to  levy  31 OZ.  198.  Sd.  and  interest  at 
42.  percent,  from  the  15th  August,  1848,*  till  payment),  ww 
issued  on  such  judgment,  and  delivered  to  the  sheriff  of 
Bucks  for  execution,  who  on  the  same  day  seized  thereunder 
(amongst  other  things)  the  said  crops  of  grain  above  refeired 
to,  and  of  which  the  plaintiff  was  then  in  possession  as  afine* 
said     At  that  time  a  sum  exceeding  the  value  of  the  erofB 
and  other  things  seized  under  the  said  deed  remained  due 
to  the  plaintiff  and  is  still  impaid. 

On  the  8th  of  March,  1849,  H.  Small  presented  his  pe- 
tition for  protection  to  the  Coiurt  for  the  relief  of  insdvent 
debtors,  imder  the  provisions  of  the  5  &  6  Vict  a  116  and 
the  7  &  8  Vict  a  96,  which  was  duly  filed  under  the  said 
Acts.     The  official  assignee,  in  the  first  instance,  claimed 
the  crops  and  other  things  seized  as  above  mentioned  by 
the  plaintiff,  and  a  bill  was  filed  by  him  in  the  Court  of 
Chancery,  to  restrain  the  plaintiff  from  selling  the  sama 
This  bill  was  afterwards  dismissed  upon  terms  agreed  on 
between  the  plaintiff  and  the  assignee,  and  the  latter  then 
abandoned  all  claim  to  such  crops  and  other  things,  and  has 
not  since  claimed  to  have  any  title  to  the  same 

The  sheriff  continued  in  possession  of  the  crops  under 
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tie  defendant's  writ  until  the  25ih  of  July,  1849,  when  the        1B54. 
flune  were  sold,  and  produced  the  sum  of  294Z.;  and  for  the      CJonobivx 
popose  of  this  case,  it  is  to  be  taken  that  such  sale  was       ev^^. 
made  bj  the  sheriff  under  the  said  writ,  and  that  the  pro- 
ceeds were  received  by  the  defendant 

Hie  question  for  the  opinion  of  the  Coiurt  is,  whether  the 
pliintiff  is  entitled  to  recover  the  value  of  the  said  cropa 
tf  the  Oourt  should  be  of  opinion  that  he  is  so  entitled, 
judgment  is  to  be  entered  for  the  plaintiff  for  the  sum  of 
IMl  and  costs.  If  the  Court  should  be  of  a  contrary  opin- 
km,  judgment  of  non-pros  with  costs  of  defence  is  to  be 
eolered. 

Phipson  aigued  for  the  plaintiff  (June  7  and  16). — ^The 
lUntiff  is  entitled  as  against  the  defendant  to  recover  the 
frooeeds  of  the  crops  sold  under  the  execution.     It  is  ma- 
Mal  to  consider,  in  the  first  place,  what  would  have  been 
&e  right  of  the  plaintiff,  if  Small,  the  debtor,  had  not  be- 
come insolvent     The  indenture  of  the  26th  of  January, 
1848,  empowered  the  plaintiff  to  take  possession  of  and 
adl  any  goods  and  chattels  which  might  thereafter  be  foimd 
on  tke  premises  of  the  debtor.     That  was  a  license  by  deed 
fcr  a  good  consideration,  and  being  coupled  with  an  inter- 
ttl  was  irrevocable.     As  soon  as  it  was  executed  by  seizure, 
tbe  plaintiff  had  a  good  title  to  the  crops  as  against  all  the 
workL    His  right  was  the  same  as  if  the  debtor  himself 
W  delivered  them  into  his  manual  possession.    The  sei- 
inre  having  taken  place  before  the  delivery  of  the  writ  to 
tile  aherifl^  he  had  no  power  to  sell  the  cropa    The  plaintiff 
vaa  in  the  situation  of  a  pledgee  having  a  lien  on  goods 
vith  a  power  of  sale,  in  which  case  it  is  clear  that  the  goods 
cannot  be  taken  in  execution,  for  a  sheriff  can  only  seize 
such  things  as  he  can  sell:  Legg  y,  Evans  (a).     [Martin, 
R,  referred  to  Howes  v.  Ball  (b).      Parke,  B. — The  deed 

(a)  6  M.&  W.  36.  (6)  7  R  &  C.  481. 


302  .  EXCHEQUER  REPORTS. 

1854.        only  operates,  as  to  the  futiire  efiEects,  as  an  executory  oon- 
Co!fuK£va     tract:  Lunn  v.  Thxyrnton  {d)i\    There,  the  point  decided 
EvETTs.       '^^*  ^^^  ^o  property  passes  under  a  bargain  and  sale  of 
goods  not  in  existence,  or  at  all  events  not  belonging  to  the 
grantor  at  the  time  of  executing  the  deed,  unless  he  ratifies 
the  grant  by  some  act  done  by  him  with  that  view,  after  he 
has  acquired  the  property.     Tivdal,  C.  J.,  in  delivering 
judgment,  observes,  that  "  It  is  not  a  question  whether  a 
deed  might  not  have  been  so  framed  as  to  have  given  the 
defendant  a  power  of  seizing  the  future  personal  goods  of 
the  plaintiff  as  they  should  be  acquired  by  him  and  brou^t 
on  the  premises,  in  satisfaction  of  the  debt''     In  Freeman 
V.  Edwards  (b)  the  license  was  executed  after  the  bank- 
ruptcy of  the  grantor,  and  consequently  the  power  to  seize 
the  goods  was  at  an  end,  for  they  were  no  longer  the  goods 
of  the  bankrupt,  but  of  his  assigneea     In  Muekett  v. 
HiU  (c),  it  was  held  that  a  license  to  search  for  and  raise 
metals  and  also  to  carry  them  atvay,  operated  not  merely 
as  a  license  but  as  a  grants  and  passed  an  interest  whidi 
was  capable  of  being  assigned    A  license  coupled  with  a 
grant  is  irrevocable:    Wood  v.  Leadbitter(d)i  and  upon 
seizure  the  plaintiff  had  a  special  property  in  the  crops : 
Wickha/m  v.  Hawker  (e). 

Then,  assuming  that  the  plaintiff  would  have  had  a  good  ti- 
tle to  the  crops  as  against  the  defendant  if  the  debtor  had  not 
become  insolvent^  the  question  is,  whether  the  right  of  the 
plaintiff  is  affected  by  the  insolvency.  The  defendant  seeks 
to  set  up  the  title  of  the  assignees  under  the  7  &  8  Yict  c 
96,  a  21  (/),  which  provides,  that,  after  the  filing  of  a  petition 
for  protection  from  process,  no  person  shall  "  avail  himself 
of  a  bill  of  sale  executed  by  the  petitioner,  but  shall  be  a 
creditor  for  his  debt   But  the  defendant  has  no  right  to  set 


(a)  1  C.  B.  379.  {d)  13  M.  &  W.  838. 

(6)  2  Exch.  732.  \e)  7  M.  &  W.  63. 

(c)  5  Bing.  N.  C.  694.  (/)  See  the  section,  poet,  p.  30a 
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op  the  iMe  of  the  assignees,  when  they  disclaim  having  any.         ^^^^ 
Simpwn  v.  Wood  (a)  decided,  that,  where  the  bill  of  sale  is     Conorbvb 
absolute  before  the  filing  of  the  petition,  the  defendant  does       eyetts. 
not  ''avail  himself"  of  it  by  selling  the  goods  after  the  peti- 
ixm,  and  consequently  the  property  does  not  vest  in  the  as- 
flgneea    Here,  however,  it  is  said,  that,  as  there  was  a  sei- 
2nre  only  and  no  sale,  the  title  of  the  plaintiff  was  incom- 
plete; and  that^  having  no  title  as  against  the  assignees,  he 
kas  Lsme  as  against  the  defendant     But,  unless  the  as- 
iignees  interfere,  the  plaintiff  who  had  a  special  property  in 
tlie  oops  by  seizure  under  the  bill  of  sale,  has  a  good  title  . 
aguDst  all  persons.     It  is  true,  that,  in  Oddachmidt  v. 
Samlet  (b),  the  Court  of  Common  Pleas  held,  that,  where 
tlie  assignees  of  a  bankrupt,  under  the  6  Geo.  4,  c.  16,  & 
106^  sacoessfully  impeached  an  execution  upon  a  judgment 
fixmded  cm  a  warrant  of  attorney,  they  were  not  entitled  to 
tilie  benefit  of  that  execution;  and  that  the  effect  of  setting 
it  adde  was  to  let  in  a  second  adverse  judgment  creditor,  as 
if  be  had  been  the  sole  execution  creditor.     The  object, 
k«wever,  of  that  enactment,  and  also  of  the  7  &  8  Vict  c. 
96,  a  21,  which  is  similar  in  terms,  was  to  give  to  the  gene- 
^  body  of  creditors  the  benefit  of  the  execution  which 
^  defeated     That  is  apparent  firom  the  latter  part  of  the 
section,  which  says,  that  such  execution  creditor  shall  be 
paid  rateably  with  the  other  creditors.     The  decision  in 
OddMchmidt  v.  Hamlet  was  followed  by  the  Court  of 
Queen  8  Bench  in  Graham  v.  Witherby  (c) ;  but  their  judg- 
ment proceeded  in  a  great  measure  on  a  mistaken  notion  of 
&e  law,  as  laid  down  by  this  Court  in  Cheston  v.  OMa  (d). 
Here  the  question  was,  whether  trover  would  lie  against  a 
AeriS,  who,  having  seized  goods  under  an  execution  upon 
a  judgment  founded  on  a  warrant  of  attorney,  after  an 
act  of  bankruptcy  by  the  debtor  but  before  the  fiat,  sold 

(a)  7  Exch.  349.  (c)  7  Q.  B.  491. 

(6)  6M.  &  Gr.  187.  (rf)  12  M.  &  W.  III. 

VOL.  X.  X  EXOH. 
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them  subsequently  to  the  issuing  of  the  fiat;  and  this  Court 
held,  that  the  effect  of  the  108th  section  of  the  6  Greo.  4^  a 
16,  was  to  vary  the  legal  operation  of  the  writ  itself,  and  not 
merely  to  direct  the  application  of  the  money  levied  under 
it  The  Court  of  Queen's  Bench,  in  Orahira  v.  Witherby, 
considered  that  this  Court  decided,  that  the  first  writ  was 
altogether  void,  and  that,  therefore,  the  second  writ  becanii^ 
in  effect,  the  first  writ;  whereas  the  Court  only  decided  that 
the  writ  was  void  as  against  the  assignees^  so  as  to  render 
the  subsequent  sale  under  it  a  wrongful  act^  for  whidi  thej 
might  maintain  trover  against  the  sheriff  In  the  course  of 
the  argument  for  the  plaintiffs  in  OraJux/m  v.  Witherby, 
Wigktma/n,  J.,  puts  this  very  pointy — ^"Suppose,  in  a  case 
where  the  execution  was  invalid  by  sect  108,  the  assigneeB 
would  not  interfere;  could  the  second  creditor  then  contest 
the  proceeds  of  the  execution  with  the  first?"  The  answer 
is,  "  he  could  not,  because  sect  108  was  intended  for  the  be- 
nefit of  the  assignees  representing  the  general  creditors,  not 
for  the  benefit  of  any  individual  creditor,  whose  executicm 
might  stand  next  in  order  to  that  which  is  defeated."  That 
applies  here;  the  assignees  having  abandoned  all  daim, 
their  title  is  gone,  and  the  plaintiff  is  in  the  same  situa- 
tion as  if  there  had  been  no  insolvency. 

Hayes  for  the  defendant — ^The  plaintiff  had  a  mere 
license  to  take  possession  of  and  sell  any  goods  of  the 
debtor  foimd  on  his  premises,  and  until  that  license  was 
executed  by  sale  the  property  in  the  goods  remained  un- 
changed The  plaintiff  is  in  the  same  situation  as  that  of  a 
creditor,  whose  debtor  told  him  to  go  on  his  premises,  and 
take  any  of  his  goods  in  satisfaction  of  his  debt  This  is  not 
the  case  of  a  power  coupled  with  an  interest  The  license 
does  not  operate  on  any  specific  pipperty,  and  is  not  even 
limited  to  the  goods  of  the  assignor.  It  is  conceded,  that^  if 
the  assignor,  before  his  insolvency,  had  indicated  his  inten- 
tion that  particular  goods  should  pass  under  the  bill  of  sale, 
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by  putting  them  into  the  possession  of  the  plaintiff,  they         ^3^- 

coold  not  have  been  afterwards  seized  by  another  party;      Conqrxvi 

but  the  mere  act  of  the  plaintiff  taking  the  goods  gave  him       Evms. 

BO  title,  for  the  license  could  only  be  executed  by  seizure 

•lid  aale.    If  it  were  otherwise,  an  attempt  to  execute  a 

power  would  be  equivalent  to  its  execution.     [Parke,  B., 

Rfened  to  Bum  v.  Carvcdko  (a).]    In  Bacon's  Maxims  (6), 

iikiBid:  "Licet  dispositio  de  interesse  future  sit  inutilis, 

tmen  potest  fieri  declaratio  prsecedens,  quae  sortiatur  effec- 

ton  intenreniente   novo  actu.^'     The  "new  act''  there 

mentioned  is  explained,  in  Lunn  v.  Thornton  (c),  to  mean 

nme  ad  to  be  done  by  the  grantor  in  furtherance  of  the 

onginal  dispositioiL    \Pa/rke,  R,  referred  to  Fetch  v.  Tvr- 

(iii((I).]    lliere  the  question  was,  whether  a  potential  in- 

tenit  was  intended  to  pass  by  a  bill  of  sale ;  here  the  deed 

iosh  not  profess  to  give  more  than  a  mere  authority,  and 

vUdi  is  of  no  avail  until  it  is  completely  executed  :  Oale 

T.BKmeII(e).     [Ma/rtin,  R,  referred  to  the  judgment  of 

foiughan,  C.  J.,  in  Huymas  v.  SorrM  (/),  as  cited  in  Wood 

▼.  ieocfftitter  (gr).]     The  distinction  between  a  power  and 

u  interest  is  shewn  by  the  case  of  Howes  v.  Ball  (h). 

Secondly,  the  power  not  having  been  executed  by  sale 
at  the  time  of  the  debtor's  insolvency,  the  property  in  the 
cropR  vested  in  his  assigneea  The  21st  section  of  the  7  &  8 
Vict  a  96,  expressly  declares,  that  after  the  filing  of  the 
petition  no  person  shall  avail  himself  of  a  bill  of  sale.  In 
Sinfwh  V.  TToocf  (i),  the  instrument  was  not  a  power  to 
•ell,  but  an  absolute  conveyance  of  the  property,  and  the 
title  of  the  creditor  was  complete  before  the  filing  of  the 
P^OD,  therefore  it  could  not  be  said  that  he  availed  him- 

(a)  1  A.  &  E.  88a  (J)  Vaughan,  351. 

(*)  Beg.  14.  (^)  13  M.  &  W.  838. 

W  1  C.  R  379.  (k)  7  B.  &  C.  481. 

W  16 IL  &  W.  1 10.  (0  7  Exch.  349. 
W7Q.R850. 
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^  ^^^'^'^      «<^lf  of  the  bill  of  sale  by  afterwards  selling  the  goods.   Then, 
CoNUREVE     the  right  of  property  being  in  the  assignees,  it  is  competent 

EvBTTs.       for  the  defendants  to  set  up  their  title,  in  order  to  defeat 
the  plaintifTs  claim.     There  are  many  cases  in  which  a  de- 
fendant has  been  allowed  to  set  up  the  jus  tertiL   In  Leake 
V.  Loveday  (a),  the  purchaser  of  goods  allowed  the  vendor 
to  remain  in  j>ossession  of  them  when  the  latter  became 
bankrupt      The  assignees  not  having  claimed  the  goods, 
they  were  taken  in  execution  by  the  sheriff  under  a  fi.  fii. ; 
and  in  trover  by  the  purchaser  against  the  sheriff  it  was 
held  that  he  might  set  up  the  title  of  the  assignee&     So, 
where  the  plaintiff  claimed  as  assignee  under  a  second  com- 
mission under  which  the  bankrupt  had  obtained  his  certi- 
ficate, but  his  estate  had  not  produced  sufficient  to  pay  15& 
in  the  pound,  it  was  held  competent  for  the  defendant^  who 
claimed  as  assignee  under  a  subsequent  fiat,  to  shew  in 
answer  to  the  plaintiffs  claim  that  the  {Mx>perty  in  tlie 
goods  had  vested  in  an  assignee  of  the  Insolvent  Debtors 
Court :  Butler  v.  Hobami  (6).     Other  authorities  are  col- 
lected in  Leake  v.  Loveday. 

Phipson  in  reply. — Newnham  v.  Stevenson  (c)  is  an 
express  authority  that  the  defendant  cannot  set  up  the 
title  of  the  assignees.  There  goods  had  been  transferred  by 
a  trader  before  his  bankruptcy  by  an  instrument  which  the 
jury  found  to  be  a  firaudulent  preference,  and  the  transferee, 
after  the  bankruptcy  and  after  the  appointment  of  assigneefi; 
had  brought  an  action  for  an  illegal  distress  upon  the  goods, 
and  it  was  held  that  it  was  not  competent  to  the  defendant 
to  set  up  the  title  of  the  assignees,  they  not  having  asserted 
their  right  to  the  goods  otherwise  than  by  commencing  an 
action  to  recover  them.  In  Leake  v.  Loveday,  the  plaia- 
tiff  w;\s  not  in  possession  of  the  goods  for  which  he  brought 
trover,  and  therefore  it  was  necessary  for  him  to  prove  his 

Of^  4  M.  &  Gr.  972.  (6;  5  Scott,  798.  (e)  10  C.  R  7ia 
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title;  and  in  answer  to  his  case,  the  defendant  was  allowed         1^^^- 
to  shew  that  the  right  of  property  and  of  possession  was  in      Congreve 
I  third  person.    Butler  v.  Hobson  (a)  also  proceeded  on  the       evetts. 
ground  that  the  property  not  being  in  the  plaintiff's  pos- 
ftSDOD,  the  defendant  might  shew  that  the  right  to  it  was 
Tested  in  another  person.     Here  the  plaintiff  was  in  actual 
pneasion,  and  as  the  assignees  do  not  claim  the  property, 
Iiis  title  is  good  as  against  all  other  persona 

Cnr.  adv.  vult 

lite  judgment  of  the  Court  was  now  delivered  by 

Parke,  R — ^There  are  two  questions  in  this  case.   The  first, 

*))ether,  supposing  that  Mr.  Small,  the  debtor,  had  not  be- 

fl»ne  insolvent,  the  plaintiff  had  a  good  title  to  the  growing 

aops  as  against  the  execution  creditor.     The  second,  whe- 

ilter  his  having  become  insolvent  makes  any  difference. 

Under  the  bill  of  sale  it  was  conceded  on  both  sides,  that, 

^h  the  then  growing  crops  passed  on  the  execution  of 

fe  deed,  yet  the  future  crops  did  not     As  to  those,  the 

plaintiff  was  authorised  to  seize  and  take  possession  of  all  or 

^J  that  might  be  substituted  for  those  then  existing,  and 

toriland  dispose  of  them,  and  pay  the  costs,  &c.,  and  apply 

4e  residue  in  payment  of  the  debt  secured  by  the  bill  of 

•la    And  under  this  power  the  plaintiff  seized  and  took 

poasesBion  of  the  growing  crops  in  question  on  the  21st  Fe- 

Iniajy,  and  the  day  after  a  writ  of  fi.  fa.  on  the  defendant's 

jod^ent,  indorsed  to  levy  31  Oi.  17s.  3cf.,  was  delivered  to  the 

AaiS,  who  seized  and  afterwards  sold  them  for  29  4i!.,  which 

came  to  the  hands  of  the  defendants. 

The  plaintiff  contended,  that,  having  actually  taken  pos- 
etsion  of  the  growing  crops  before  the  delivery  of  the  writ, 
€  was  lawfully  in  possession  of  them,  and  could  bring  an 

(a)  5  Scott,  798. 
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y^^,^.,^      ax^ion  against  any  one  for  taking  them,  and  that  his  titi 
CoNOBivs      ought  to  prevail  against  that  of  the  defendant    And  w 
think  that  he  was  so  entitled. 

If  the  authority  given  by  the  debtor  by  the  bill  of  gsJ 
had  not  been  executed,  it  would  have  been  of  no  av^ 
against  the  execution.  It  gave  no  legal  title,  nor  even  equi-' 
able  title  to  any  specific  goods;  but  when  executed,  not  fuL) 
and  entirely,  but  only  to  the  extent  of  taking  possession  ^ 
the  growing  crops,  it  is  the  same,  in  our  judgment^  as  if  tfc^ 
debtor  himself  had  put  the  plaintiff  in  actual  possession  C 
those  crops.  Whether  the  debtor  give  the  possession  of  ^ 
chattel  by  delivery  with  his  own  hands,  or  point  it  out  ani 
direct  the  creditor  to  take  it^  or  tell  him  to  take  any  hi 
pleases  for  the  payment  of  his  debt  by  the  sale  of  it^  tb 
effect^  after  actv/jl  possession  by  the  creditor,  is  the  same. 

We  all  think,  therefore,  that^  but  for  the  Insolvent  Ad 
7  &  8  Vict  a  96,  s.  21,  the  plaintiff  had  a  right  to  reoova 
Nor  should  we  have  any  doubt  that  the  insolvency  of  ih 
defendant,  and  his  having  petitioned  the  Insolvent  Coui 
subsequently  to  the  seizure  and  before  the  sale  under  fh 
bill  of  sale,  made  no  difference,  if  we  were  unfettered  b 
authorities  on  the  subject.  That  question  turns  on  th 
21st  section  of  the  7  &  8  Vict  a  96,  which  provides,  "Tha 
in  all  cases  where  any  petitioner  for  protection  firom  prooes 
whose  estate  shall  have  been  vested  in  an  assignee  c 
assignees  imder  the  provisions  of  the  said  recited  A( 
and  of  this  Act  or  either  of  them,  shall  have  execute 
any  warrant  of  attorney  to  confess  judgment^  or  shall  han 
given  any  cognovit  actionem  or  biU  of  sale,  whether  for 
valuable  consideration  or  otherwise,  no  person  shall,  afU 
the  filing  of  the  petition  of  such  petitioner,  avail  himself  < 
any  execution  issued  or  to  be  issued  upon  any  judgmei 
obtained  or  to  be  obtained  upon  such  warrant  of  attomc 
or  cognovit  actionem,  either  by  seizure  and  sale  of  the  pr 
perty  of  such  petitioner  or  any  part  thereof,  or  by  sale 
such  property  theretofore  seized  or  any  part  thereof,  < 


TBDUTT  VACATION,  18  VICT.  809 

mH  lumflelf  of  such  hill  of  sale,  but  that  any  person  or        18M. 

feaoDB  to  whom  any  sum  or  sums  of  money  shall  be     CoNORByi 
doe  in  respect  of  any  such  warrant  of  attorney  or  cognovit       bvkts. 
actionem,  or  of  such  bill  ot  sale,  shall  and  may  be  a  creditor 
cr  creditoss  for  the  same  under  the  said  recited  Act  and 

Tina  daose  applies  to  all  creditors  by  judgment  on  a 
nnant  of  attorney  or  by  bill  of  sale,  on  which  some 
farther  step  is  necessary  to  be  done  to  make  it  effectual 
(m  explained  in  the  case  of  Svmpson  v.  Wood  (a),)  and  this 
Ul  of  sale  is  of  that  nature,  because,  as  to  future  crops,  it 
nqoired  an  actual  seizure  and  sale  to  give  it  operation; 
kt  the  meaning  of  the  section  clearly  is,  that  no  person 
dttU  avail  himself  of  such  a  bill  of  sale  to  the  prejudice  of 
fte  general  creditors  under  the  insolvency,  and  take  a 
kiger  share  thereby  of  the  effects  than  would  fall  to  be 
^kributed  amongst  all  equally,  if  there  were  no  such  bill 
rfnle.  It  makes,  therefore,  a  fi.  f&  on  a  warrant  of  attor- 
ttjr  not  completely  executed  by  seizure  and  sale,  and  a  bill 
of  Bale  not  completely  executed  to  transfer  the  property 
before  the  petition,  inoperative  as  against  the  assignees 
lepres^ting  the  general  creditors. 

In  all  cases,  therefore,  where  the  effect  of  the  execution, 
<)rthe  operation  of  the  bill  of  sale,  would  be  to  take  away 
poperty  from  the  assignees,  the  creditor  cannot  avail  him- 
*df  of  it;  but  there  is  not  the  slightest  reason  for  post- 
poning such  an  execution  or  bill  of  sale,  where  the  result  of 
80  doing  would  be  to  put  the  property  seized  into  the  hands 
of  a  subsequent  execution  creditor,  and  no  part  of  it  would 
go  to  the  assignees  for  the  benefit  of  the  general  creditors 
Qitiiled  to  share  the  insolvent's  effects  in  rateable  propor- 


In  the  present  case,  the  plaintiff,  a  creditor  with  a  bill 
^jf  sale  to  secure  1297i.  18«.  7d,  seeks  to  enforce  it  by  the 

(a)  7  Exch.  349. 
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.  ^^^^'  ^  seizure  and  sale  of  effects  which  produced  2942.,  and  which 
Ck>NORiTB  the  defendant  claims  as  due  to  him  under  an  execution  for 
Eyktts.  3102. 198.  Sd,  The  consequence  of  holding  that  the  plain- 
tiff's bill  of  sale  was  inoperative  altogether,  would  be  to 
give  the  294!.  to  the  defendant^  and  nothing  whateyer  to 
the  assignees;  they,  and  the  general  creditors  through 
them,  would  not  profit  in  the  least  Therefore,  if  there  be 
no  binding  authority  to  the  contrary,  we  should  hold,  that 
the  plaintiff,  who  had  a  prior  right  by  virtue  of  his  bill  of 
sale  against  every  execution  creditor,  though  not  against 
the  insolvent's  assignees,  had  a  dear  right  to  recover  the 
proceeds  in  this  case,  even  if  those  assignees  had  not^  as 
they  have  done,  withdrawn  from  contesting  the  plaintiff's 
right 

What  the  effect  would  be,  if  the  sheriff  had  seizsed  more 
and  sold  more  goods  of  the  insolvent  than  would  satisfy 
the  defendant's  execution,  Ib  another  question  not  now  ne- 
cessary to  be  decided;  but  as  to  the  surplus,  as  he  would 
probably  be  liable  to  the  assignees,  he  might  have  a  good 
defence  against  the  plaintiff 

The  only  question  which  remains  is,  whether  there  are 
any  authorities  against  the  plaintiff  The  first  relied  on  is 
Ooldschmidt  v.  Hamlet  (a).  The  question  between  the  cre- 
ditor on  a  judgment  on  a  warrant  of  attorney  cmd  thejirsi 
creditor  on  cm  adverse  judgment  was  not  the  subject  of 
any  one  issue,  and  was  never  presented  in  a  proper  shape 
to  the  Coiurt  in  the  course  of  the  argument,  as  a  direct 
subject  of  decision.  The  observations  of  the  Judges  on  the 
other  issues,  no  doubt,  were  unfavourable  to  the  plaintiff's 
.  case,  but  the  assignees  being  in  that  case  clearly  entitled 
to  nothing,  the  Court  do  not  seem  to  have  fully  considered 
the  question  as  to  the  right  against  the  first  and  other 
execution  creditors. 

A  similar  observation  may  be  made  on  the  case  of  Gror 

(a)  6  M.  &  Gr.  187. 
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ham  V.  WWierby{a),  which  proceeded  partly  on  that  of        18^4. 

Oddsdimidt  v.  HaTnlet,     Many  of  the  observations  made     Conqrevb 

by  Lord  Dewma/Oy  in  giving  judgment,  are  decidedly  far       evetts. 

Toarable  to  the  view  we  take,  and  the  decision  appears  to 
hate  been  founded  on  a.  mistaken  view  of  the  meaning  of 
this  Court  in  the  decision  of  the  case  of  Cheston  v.  Oibbs  (6). 
This  Court  decided  that  the  108th  section  of  the  6  Qeo.  4, 
CL 16,  affected  the  operation  of  the  writ^  and  did  not  merely 
direct  the  application  of  the  money  levied  under  it;  and 
that  the  sheriff  was  a  wrongdoer  in  acting  contrary  to  the 
statutory  direction  coupled  with  those  of  the  writ  We 
never  held  the  writ  to  be  void,  as  the  Court  of  Queen's 
Beodi  seems  to  have  supposed,  in  OraJiam  v.  Witherby,  p. 
515,  and  thence  deduced  the  consequence  that  it  was  void 
altogether,  and  so  the  defendant's  writ  in  that  case  was 
iarfare  the  first  valid  writ  We  never  meant  to  say  more, 
than  that  the  sheriff  in  disobeying  the  writ  and  the  clause 
inthe  Act  of  Parliament  directing  its  operation,  was  deal- 
ing wrongfuUy  with  the  goods  which  but  for  that  writ 
would  be  the  property  of  the  assignees,  and  therefore  respon- 
sible m  an  action  of  trover.  We  cannot,  therefore,  consider 
ttat  either  of  these  cases  bind  us  as  authorities,  and  we 
pronounce  our  judgment  for  the  plaintiff 

Judgment  for  the  plaintiff 
(a)  7  Q.  B.  491.  (6)  12  M.  &  W.  11 1. 
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1864. 


/iify  7.  White  and  Another  v.  Ceisp  and  Othera 

Whare  a  veik  X  HE  declaration  stated,  that,  before  the  faappemns  of  1i 
miAToidAble  damage  and  injury  hereinafter  mentioned,  a  certain  ship  < 
pSuTn^Swr  vessel  of  and  belonging  to  a  certain  person^  to  wit,  one  Jd 
A  "faSi  ^  Cook,  and  of  which  the  said  person  was  then  in  ponesoo 
vmatl  tnck  of  and  of  and  oyer  which  the  said  person  then  had  the  cu 
]^^^^i[^Uie'  management,  direction,  and  control,  to  wit,  by  his  marine 
t^K^inlonK  ^^^  servants  in  that  behalf,  the  same  being  then  laden  wil 
M  he  ooDti-      a  certain  cargo,  to  wit>  of  and  belonging  to  the  said  peno 

iiuet  to  haYO  o    o  ^        jr 

tho  pooseMion  fomidered,  smik,  and  went  to  the  bottom  at  and  in  a  certa 
Srth?TOiiDol     navigable  part  and  place  of  and  in  the  Bristol  Channel, 
to  tako  due      ^^  commonlv  called  and  known'as  the  Cardiff  Sands,  ii 

precaution  to         . 

prerent  iiyuiy  said  part  and  place  of  the  said  channel  being  one  where 

by  their  itrik-  1^0  obstmction  to  the  navigation  previously  existed,  ai 

MS^SSob^*'  then,  and  from  thence  hitherto,  and  still  being  a  public  hig 

li^on  may  n^y  for  all  persons  to  navigate,  and  pass  and  repaas,  by  ai 

be  tnuDfiiexT6Q 

withihetniDs-  with  their  ships  and  vessels  at  their  bee  will  and  pleasoi 
Mflrion  tLt^  ^^^  ^  ^^^  along  which  divers  ships  and  vessels  were  ai 
con^l  to  Qj^  ijg^^  2^^  accustomed  to  be  navigated,  and  pass  and  i 
son;  an^n  pass,  without  obstruction.  And  the  said  ship  or  vessel 
mentofthe  And  belonging  to  the  said  person,  together  with  the  sa 
S^ISSf  ^5ie"^  cargo  therein,  having  so  sunk  and  foundered  as  aforesa: 
oUl^tion        the  same  then  lay  in  the  said  navigable  part  and  jdace 

and  in  the  said  channel,  under  water  there,  and  wholly  c 
vered,  and  concealed,  and  out  of  view,  in  such  a  positic 
and  at  such  a  depth,  that  vessels  in  navigating  and  passi] 
in,  along,  and  over  the  said  part  and  place  where  the  sa 
vessel  so  lay  simk  as  aforesaid,  would  necessarily  be,  ai 
were,  in  danger,  (unless  the  persons  navigating  and  directu 
the  same  had  notice  of  the  said  sunken  vessel  so  laying  ai 
being  there),  of  striking  and  being  dashed  against  the  san 
and  thereby  of  being  greatly  damaged  and  injured  Tb 
after  the  said  ship  or  vessel  had  so  sunk  and  foundered 
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iheBaid,  and  whilst  the  same,  together  with  the  said  cargo         1854. 
tten  being  therein,  so  remained  and    continued  sunken 
coder  water,  covered,  and  concealed,  and  before  the  hap- 
jieiung  of  the  damage  and  injury  hereinafter  mentioned, 
tbe  said  person  to  whom  the  said  ship  or  vessel  so  belonged 
asaforesBid,  to  wit^  for  a  large  sum  of  money  paid  to  him 
hjibe  defendants  in  that  behalf  transferred  the  possession 
of  the  said  ship  or  vessel  to  the  defendants,  and  sold  and 
ttBgned  to  them  the  said  cargo,  in  order  that  the  defendants, 
fetbeir  own  use  and  benefit^  might  raise  and  bring  the 
me  ship  or  vessel  to  the  sur&oe,  and  make  a  profit  thereof 
ad  of  the  cargo  then  being  therein  ;  and  then  relinquished 
nd  gave  up  to  the  defendants  the  control,  management^ 
«Bd  direction  thereof  and  the  defendants  then,  and  before 
tiiehappening  of  the  damage  and  injuiy  complained  o^ 
leoepted  the  said  transfer,  and  at  the  time  of  such  accept- 
ttoe,  took  possession  of  the  said  ship  or  vessel  and  of  the 
iii  CKgo  for  the  purpose  aforesaid,  and  thenceforward,  up 
hind  until,  at^  and  after  the  happening  of  the  injury  and 
damage  hereinafiier  mentioned,  had  and  exercised  the  pos- 
lenion,  control,  management,  and  direction  thereof     That, 
iltfa(nigh  the  d^endants  weU  knew  the  premises,  and  could, 
and  mighty  and  ought  to  have  done  their  duty  therein, 
^  suffered  and  permitted  the  said  vessel,  after  the  said 
teisfer  and  their  said  acceptance  thereof,  and  after  they 
so  as  aforesaid  assumed  and  took  possession  of  the  said 
^^  and  so  as  aforesaid  had  and  exercised  the  possession, 
WQtrol,  management,  and  direction  thereof,  to  be  and  con- 
tinue sunk  and  lying,  and  the  same  did  continue  simk  and 
lying  in  the  said  part  and  place  of  and  in  the  said  channel, 
^er  water,  there  covered,  concealed,  and  out  of  view,  in 
^ch  position  and  at  such  depth  as  aforesaid,  for  a  long  and 
'Dffeasonable  time,  to  wit,  fix)m  the  time  of  their  said  ao- 
<*ptaiice  of  the  said  transfer  and  of  their  taking  such  pos- 
^OD  as  aforesaid,  until  the  happening  of  the  damage  and 
ffijQiy  hereinafter  mentioned,  without  taking,  or  causmg  to 
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1854.  be  taken,  any  proper  care  or  precaution  in  that  behalf,  and 
without  using,  or  causing  to  be  used,  any  due  or  -proper 
means  to  prevent  or  guard  against  the  said  danger,  or 
whereby  the  said  danger  might  be  prevented  and  guard- 
ed against,  to  vessels  then  navigating  in  and  along  the 
said  part  of  the  said  channel,  and  without  putting  and 
placing,  or  causing  to  be  put  and  placed,  in  the  said  pari^ 
any  proper  or  sufficient  buoy  or  other  proper  and  sufficient 
mark  or  signal,  to  give  due  notice  and  warning  of  the  said 
danger.  That  whilst  the  said  vessel  was  and  continued  so 
lying  without  any  proper  or  sufficient  buoy,  or  other  proper 
or  sufficient  signal,  or  any  other  due  or  proper  means  being 
used  to  give  notice  or  warning  of  the  said  danger,  and  after 
the  defendants  had  so  as  aforesaid  accepted  the  said  transfer, 
to  wit^  on  &a,  the  plaintifi  were  lawfully  possessed  of  a 
certain  vessel,  which  was  then  lawfully  navigating  and 
passing  in  and  along  the  said  part  and  place  of  and  in  the 
said  channel,  under  the  care,  direction,  and  management  of 
certain  mariners  and  servants  in  that  behalf  of  the  p1aintiflh» 
and  the  said  vessel  being  then  so  navigated  and  passing  in 
and  along  the  said  part  and  place  of  and  in  the  said  chan- 
nel, and  the  plaintiffs  and  the  said  mariners  and  servants 
not  having  any  knowledge,  or  sufficient  means  of  knowledge 
of  the  said  danger,  and  no  due  and  proper  care  or  precau- 
tions being  taken  by  the  defendants  to  prevent  or  guard 
against  the  same,  and  the  plaintifis,  by  their  said  maziners 
and  servants,  then  having  lawful  occasion  to  navigate  and 
direct  their  said  vessel  in,  along,  and  over  the  said  place 
where  the  said  ship  or  vessel  so  then  lay  sunk  as  aforesaid; 
the  plaintiffe,  by  their  said  mariners  and  servants,  did  then 
accordingly  navigate  and  direct  their  said  vessel  in,  along, 
and  over  the  said  place,  and  thereby,  and  by  means  of  the 
premises,  and  of  the  said  misconduct^  omission,  and  neglect 
of  the  defendants,  and  without  any  n^lect  or  defieiult  of  the 
plaintiffs  or  their  mariners  and  servants,  the  said  vessel  of 
the  plaintiflfe  was  then  driven  and  struck  with  great  force 
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mlmce  upon  and  against  the  said  sunken  vessel,  and 
m  thereby  then  greatly  broken,  stove  in,  damaged,  and 

mjmed. 

BemiiiTer,  and  joinder  therein. 

Second  plea — ^That,  at  the  time  of  the  alleged  injury  and 
image  to  the  plaintifls*  vessel,  the  said  ship  or  vessel  be- 
loDging  to  the  d^endants  was  sunk  and  lying  on  a  certain 
•nd  bank,  out  of  the  usual  course  and  track  of  navigation, 
and  in  a  part  of  the  said  channel  where  vessels  do  not 
ttdinarily  pass  over,  unless  driven  by  stress  of  weather,  and 
iqMB;  while  navigating  the  said  channel 

Fourth  plea — ^That^  after  the  defendants  accepted  the  trans- 
fer of  the  said  ship  or  vessel,  they  used  all  reasonable  efforts 
to  remove  the  same  from  the  place  where  it  was  lying,  but 
^  ^olly  unable,  at  any  time  before  the  said  time  when 
ki to  remove  it;  and  that  by  reason  thereof,  before  and  at 
^  said  time  when  &c.,  they  had  wholly  abandoned  and 
^^^  to  have  any  possession  of  the  said  ship  or  vessel 

I^emnirors  to  pleas,  and  joinders  therein. 

OhanneU,  Serjt.  (H,  J.  Ball  with  him)  argued  for  the  plain- 
"&  (June  5). — First,  the  declaration  is  good.     Browii  v. 
«flifett  (a)  is  an  authority  in  point  There  the  declaration  did 
wt  state  that  the  owner  of  the  sunken  vessel  had  the  posses- 
«km  and  control  of  it  at  the  time  of  the  collision,  and  con- 
sequently no  duty  was  cast  on  him  to  use  any  precaution 
to  prevent  other  vessels  from  striking  against  it     Here, 
Aere  is  an  express  allegation,  that,  at  the  time  of  the  injury, 
the  defendants  ''  had  and  exercised  the  possession,  control, 
management  and  direction  "  of  the  sunken  vessel     There- 
fore  the  case  is  brought  within  the  principle  laid  down  in 
Brown  v.  McMett  (a),  viz.  "  that  it  is  the  duty  of  a  person 
mng  a  public  navigable  river  with  a  vessel  of  which  he  is 

(a)  5  C.  B.  599. 


V. 

Cbisf. 
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J^<!^  possessed,  and  has  the  control  and  management^  to  uae 
reasonable  skill  and  care  to  prevent  mischief  to  oth^  ves- 
sels; and  that,  in  case  of  a  collision  arising  from  his  n^i- 
gence,  he  must  sustain,  without  compensation,  the  damage 
occasioned  to  his  own  vessel,  and  is  liable  to  pay  compensa- 
tion for  that  sustained  by  another  navigated  with  skill 
and  care;  and  this  liability  is  the  same,  whether  his  vessel 
be  in  motion  or  stationary,  floating  or  aground,  under  water 
or  above  it/'  If,  in  point  of  fact^  the  defendants  abandoned 
the  possession  and  control  of  the  sunken  vessel  before  the 
collision  took  place,  they  should  traverse  the  all^ation  of 
possession.  This  declaration,  on  the  &ce  of  it^  charges  a 
sufficient  breach  of  duty.  It  is  not  like  that  in  Homoodc 
V.  The  York,  Newcastle,  cmd  Berwick  Railway  Camr 
pcmy  (a),  which  stated  that  the  defendants  were  poesessed 
of  a  mooring  anchor,  which  was  kept  by  them  fixed  in  a 
known  part  of  a  navigable  river,  covered  by  ordinary  tides; 
that  the  anchor  had  become  removed  into  and  remained  in 
another  part  of  the  river,  covered  by  ordinary  tides^  not 
indicated,  whereof  the  defendants  had  notice,  and  although 
they  had  the  means  and  power  of  refixing  and  securing 
the  anchor,  and  indicating  it,  they  n^lected  so  to  do, 
whereby  the  plaintifib^  vessel,  whilst  sailing  in  a  part  of 
the  river  ordinarily  used  by  ships,  ran  foul  of  and  struck 
agamst  the  anchor,  and  was  thereby  damaged.  There  it 
was  not  allied  that  the  defendants  were  privy  to  the  re- 
moval of  the  anchor,  nor  did  it  appear  that  it  was  their 
duty  to  reflx  and  indicate  it  In  Hamumd  v.  PeaT8on(b\ 
Lord  EUeTiborough,  C.  J.,  said,  *'  It  is/a  peremptory  law  of 
navigation,  that,  when  any  substance  is  sunk  in  a  navigable 
river,  so  as  to  create  danger,  a  buoy  shall  be  placed  over  it^ 
for  the  safety  of  the  public.'^  That  case  is  supposed  to 
conflict  with  Rex  v.  Wattage);  but  the  latter  case  only 
decided  that  no  indictment  would  lie  against  the  owner 

(a)  10  C.  R  348.  (6)  1  Camp.  515.  (e)  2  Esp.  676. 
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irnot  lemoving  a  vessel  sunk  in  a  navigable  river  by  ao- 
cideDt  or  misfortuna     Then,  assuming  that  a  duty  was  cast 
om  the  defendants  to  use  proper  means  to  prevent  injury  to 
ofier  Teasels,  the  second  plea  is  clearly  bad;  for  the  duty 
exist  equally,  whether  the  obstruction  is  in  a  part  of 
nrer  where  vessels  occasionally  pass,  or  where  they  ordi- 
It  is  conceded  that  the  fourth  plea  is  only  o1> 
|«alioDaUe  as  amounting  to  an  argumentative  denial  of  the 
veasel  being  in  the  possession  and  control  of  the 


MB  for  the  defendant& — ^First,  the  declaration  does 
Adoee  any  cause  of  action.  Where  a  vessel  has  sunk 
^ipabGc  navigaUe  river  without  any  fault  of  the  owner, 
kimiMkr  no  legal  obligation  to  guard  against  danger  to 
Davigatiiig  the  river.  So  £ar  as  the  public  are 
the  Tjcyslature  has  provided  a  remedy  by  the 
VGeo.  2,  &  23,  &  3.  Then  on  what  does  the  supposed  obli- 
in  this  case  rest?  There  is  clearly  no  duty  of  a  public 
fir  the  Inneach  of  which  the  party  may  be  indicted; 
an  indictment  will  lie  for  a  public  wrong,  no  ac- 
he maintained  in  respect  of  the  private  damage  to 
Jiex  V.  Watts  (a)  is  the  first  case  in  which 
■f  tBK  can  be  found  of  an  attempt  to  make  the  owner  of 
a  mikgm,  Feasel  responsible;  and  there  Lord  Kenyan  said, 
*iK  it  would  be  adding  to  the  calamity  to  subject  the 
{■fer  10  an  indictment  for  what  had  proceeded  from  such 
which  he  could  not  guard,  or  which  he  could 
Ha/nvnwnd  v.  Pearson  (6),  when  examined, 
to  he  no  authority  in  support  of  the  plaintiffs' 
There  it  seems  to  have  been  assumed  that 
s  bound  to  give  some  notice  of  his  sunken 
BL  «d  die  only  question  was,  whether  the  notice  which 
li  pm  wm  nffident.  In  Brovm  v.  MaUett  (c),  the  only 
whether  the  owner  of  a  vessel  sunk  by  acci- 

ie)  1  Camp.  615.  (c)  6  C.  B.  599. 
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dent  was  bound  to  use  any  precaution  to  prevent  injury  to 
other  vessels;  and  it  was  held  that  he  was  not     In  that 
case  it  was  unnecessary  to  decide  whether  he  would  have 
been  liable  if  the  sunken  vessel  had  been  in  his  possession 
or  control,  and  the  observations  of  the  Court  to  that  effect 
were  extrajudicial     It  is  clear,  from  the  case  of  Hancock 
V.  The  York,  Newcastle^  and  Berwick  BaiLway  Com- 
pam,y(a),  that  the  mere  circumstance  of  the  defendants 
being  the  owners  of  the  sunken  vessel  creates  no  obligation 
or  liability.     It  is  not  suggested  that  the  vessel  was  sunk 
through  their  negligence.   [Alderaon,  B. — Suppose  a  person 
had  been  killed  by  the  collision  of  the  vessels,  would  the  de- 
fendants have  been  subject  to  an  indictment  for  manslaugh- 
ter?]   The  foundation  of  the  action  is  a  nuisance  to  a  puldic 
navigable  river,  and,  if  it  can  be  maintained,  the  defendants 
would  be  liable  to  indictment  for  a  public  injury.     It  is 
difficult  to  say  when  any  duty  arose.     Certainly  not  when 
the  vessel  was  sunk,  for  it  is  conceded  that  if  the  owners 
had  then  abandoned  the  possession  and  control  of  it,  thqr 
would  not  have  been  liable.     Then,  suppose  they  retain  the 
possession  and  control  of  the  vessel,  but  are  imable  to  re- 
move it,  what  duty  can  arise  ?    There  is  no  obligation  on 
the  owner  of  a  simken  vessel  to  raise  it  from  the  bottom  of 
the  sea;  and  the  placing  a  buoy  to  mark  the  spot  might 
create  a  nuisance.     Moreover,  it  is  not  allied   that  the 
defendants  could  have  raised  the  vessel,  or  that  they  could 
have  given  any  warning  against  danger;  and  it  is  consist- 
ent with  the  facts  stated,  that  the  weather  was  so  rough, 
or  the  navigation  so  dangerous,  that  they  could  not  fix  a 
buoy;  or  it  might  be,  that,  while  they  were  attempting  to 
raise  the  vessel,  a  rope  broke,  and  so  the  accident  happened. 
Unless  the  particular  &cts  ndse  a  duty,  the  all^ation  of 
duty  is  of  no  avail :  Seymour  v.  Maddox  (5),     If  the  de- 
fendants are  bound  to  place  a  buoy,  how  long  are  they  to 

(a)  10  C.  B.  348.  (h)  16  Q.  R  3»5. 
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bq)  it  there?  At  all  events,  such  duty  exists  where  the  ^864^ 
nnlen  fessel  is  out  of  the  usual  course  and  track  of 
oav^on;  and,  consequently,  the  second  plea  is  good.  A 
jmk  individual  can  only  interfere  with  a  nuisance  so  far 
v  IB  neoessary  to  exercise  his  right  of  passing  along  the 
Ijjliwaj:  Dimes  v.  Petley{a)  and  Mayor  of  Colchester 
iBrooke  (b). 

Ckannell,  Serjt,  replied. 

Cur.  adv.  vult 

Die  judgment  of  the  Court  was  now  delivered  by 

AlDEBSON,  B. — In  this  case,  we  have  to  consider  whether 
ttededaiation  contains  a  sufficient  statement  of  the  defend- 
•ais'  liability.  It  states  that  before  the  happening  of  the 
QJQiy  of  which  the  plaintiff  complains,  a  ship  belonging  to 
Job  Cook,  and  in  his  possession,  management,  and  control, 
ttd  laden  with  a  cargo,  foimdered  and  simk  in  a  certain 
M^igable  part  of  the  Bristol  Channel,  where  no  obstruction 
to  navigation  previously  existed,  and  which  was  a  public 
navigable  highway  for  ships :  and  that  the  said  ship  lay 
tkere,  wholly  concealed  and  covered  with  water,  in  such  a 
position,  and  at  such  a  depth,  that  other  vessels  would 
neceasarily  be  in  danger  of  striking  against  it,  unless  they 
bad  notice  of  its  being  there.  The  declaration  then  stated, 
^  after  the  said  ship  had  so  foundered  and  so  lay  there, 
John  Cook,  for  a  sum  of  money,  transferred  the  possession  of 
the  said  ship  to  the  defendants,  and  sold  the  cargo  to  them, 
ibat  they  might  for  their  own  profit  raise  to  the  surface  and 
n^  a  profit  of  the  ship  and  cargo,  and  then  relinquished 
to  the  defendants  the  control,  management,  and  direction 
thereof:  and  the  defendants,  before  the  injury  complained 
^  accepted  the  transfer,  and  at  the  time  of  the  acceptance 

(a)  15  Q.  B.  276.  (6)  7  Q.  B.  339. 

VOL.  X.  T  KXCH. 
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2^^^      took  possession  of  the  ship  and  cargo  for  the  purpose  afore- 
said, and  thenceforward,  up  to,  and  until,  and  at,  and  after  the 
happening  of  the  injury  complained  of,  had  and  exercised  the 
possession,  control,  management,  and  direction  thereof    The 
plaintifis  then  aver,  that  though  the  defendants  well  knew  the 
premises,  and  could  have  done  their  duty  in  that  behalf  yet 
they  suffered  the  ship,  after  the  transfer  and  after  their  ac- 
ceptance of  possession,  and  whilst  it  was  in  their  possessioDy 
control,  management,  and  direction,  to  continue  so  sunk  and 
lying  in  the  navigable  channel  for  an  imreasonable  time, 
and  imtil  the  injury  thereinafter  mentioned,  without  taking 
proper  care  and  using  proper  means  to  prevent  accident^ 
and  without  placing  any  buoy  or  mark  to  give  notice  of  the 
place  where  she  lay.     The  declaration  then  averred  the  in- 
jury happening  to  plaintiffs'  vessel  by  striking  on  the  wreck. 
To  this  declaration  there  was  a  demurrer. 

The  defendants  also,  by  their  second  plea^  stated  that  the 
wreck  was  lying  in  a  part  of  the  navigable  channel  notoidi- 
narily  passed  over  by  vessels  except  during  stress  of  weather; 
and  by  their  fourth  plea,  that  they  used  all  reasonable  means 
for  removing  the  wreck,  but  were  wholly  unable  before  the 
time  when  &c.  to  do  so,  and  that  by  reason  thereof,  before 
and  at  the  time  when  &a,  they  had  wholly  abandoned  and 
ceased  to  have  any  possession  of  it 

To  these  pleas  were  demurrers,  and  it  is  clear,  we  think, 
that  the  second  plea  is  bad.  It  does  not  deny  that  the  wreck 
lay  in  the  navigable  part  of  the  channel,  and  whether  that 
part  be  more  or  less  frequently  used  seems  to  us  a  mere 
question  of  degree,  and  tmimportant  to  the  plainti£&'  right 
of  action.    This  demiuxer  must  therefore  be  allowed. 

The  real  questions,  however,  arise  on  the  declaration  and 
fourth  plea.  This  subject  was  discussed  by  Mr.  Justice 
Afaule,  in  an  elaborate  judgment,  in  the  case  of  Brown  v. 
MaU^tt  (a),  and  from  the  principles  there  laid  down  by  him, 

(a)  5  C.  B.  699. 
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(which,  however,  were  not  all  absolutely  necessary  for  the 
decision  of  that  individual  case),  we  do  not  disagree  at  alL 
He  there  lays  it  down  thus — ^that  it  is  the  duty  of  a  person 
OBng  a  navigable  river  with  a  vessel  of  which  he  is  po9- 
KflBed  and  has  the  control  and  management,  to  viae  reason- 
able skill  and  care  to  prevent  mischief  to  others ;  and  he 
adds  Ihat  his  liability  is  the  same  whether  his  vessel  be  in 
motion  or  stationary,  floating  or  aground,  under  water  or 
above  it    For  in  all  these  circumstances,  the  vessel  may  con- 
tinue to  be  in  his  possession  and  under  his  management  and 
oontroL     This  duty  arises  out  of  the  possession  and  control 
of  the  vessel  being  in  him.     And  it  is  clearly  also  laid  down 
m  die  same  judgment  that  this  liability  may  be  transferred 
with  the  transfer  of  the  possession  and  control  to  another 
penoD.    And  further,  that  on  the  abandonment  of  such 
pofisesdon,  control,  and  management,  the  liability  also  cesuses. 
But  it  is  also  clear,  from  Rex  v.  WaM8{a),  that,  from  an  im- 
tfGidable  accident  producing  the  wreck  of  a  vessel,  no  duty 
vises  to  the  owner  to  take  any  precautions,  or  to  remove  the 
impediment  to  navigation  which  it  creates.      There  is  no 
reason  for  throwing  on  the  owner  any  special  share  in  the 
consequence  of  what  may  be  considered  as  a  misfortune,  both 
to  him  and  the  public.      Now  here,  if  we  apply  these  prin- 
ciples to  this  declaration,  we  find  a  distinct  averment,  that 
«pto  and  at  the  time  of  the  injury  to  the  plaintifife'  vessel, 
the  defendants,  to  whom  the  simken  ship  had  been  trans- 
f€ned,had  and  exercised  the  possession,  control,  manage- 
njent  and  direction  thereof.     Now,  we  understand  by  this, 
^  the  defendants  had  it  in  their  power,  by  due  care  and 
exertion,  to  have  altogether  removed  this  vessel,  or  to  have 
"Wfted  at  least  its  position,  and  so  might  reasonably  have 
'^en  able  to  have  prevented  the  injury.     If  these  words  do 
Dot  mean  this,  we  think  there  was  no  liability  on  the  part  of 


(a)  2  Eflp.  675. 
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1854^  the  defendants.  But  this  being  the  meaning  of  these  words, 
we  think  the  declaration  sufficient^  and  that  the  demurrer  to 
it  must  be  overruled.  If  there  be  not  akeady  a  plea  to  that 
effect^  the  defendants  should  be  at  liberty  now  to  traverse 
this  averment,and  thispoint,  astothe  above  construction  of  the 
words  ''  control,  management^  and  direction,^'  will  be  stated 
to  the  jury  as  the  direction. 

The  fourth  plea  we  think  good,  and,  indeed,  my  brother 
ChanneU  very  candidly  admitted  this  at  the  time  of  the 
argument  It  is  clear  that  either  the  original  owner,  or  the 
transferee  of  the  wreck,  may  abandon  it,  and  so  put  an  end 
to  his  liability.  Then  the  plea  states,  that  he  had  done  so^ 
adding  a  very  sufficient  reason  for  his  doing  it^  before  the 
time  when  the  injury  to  the  plaintifib'  vessel  occurred  The 
demurrer,  therefore,  to  the  fourth  plea^  must  be  overruled 

Judgment,  allowing  demurrer  to  second  plea» 
and  overruling  demurrer  to  fourth  plea; 
and  to  the  declaration,  with  liberty  to 
defendants  to  add  another  plea  to  the  de- 
claration, if  so  advised. 


T) 
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Moore  v.  Campbell.  j^y  7 


fl£  declaration  stated,  that,  in  September,  1853,  the  The  plaintiff 
delbdant  agreed  with  the  plaintiff  to  sell  to  him  100  tons  bro^^e^to  pur- 
cfPetersbuigh  clean  hemp,  expected  to  arrive  at  Liverpool  ®*»*"®  ^o'  J"™ 

8OZ116  henip. 

tif  oertam  ships^  namely,  fifty  tons  by  the  ship  George  Green,  The  broker, 

adfiAy  tons  by  the  ship  Trina>  at  the  price  of  34Z.  per  tialedhSSthe 

too  from  the  quay,  and  on  the  terms,  that,  if  the  ship  or  *^.®^®^*"^ 

A^  should  be  lost^  or  the  hemp  damaged  on  the  voyage,  sent  to  him  a 

Ik  aid  oontract  should  be  considered  void  for  such  quan-  purchase  of 

%  as  might  be  lost  or  damaged,  the  quality  to  be  of  ^emp*  to  w- 

&ir average  of  the  season;  and,  if  any  dispute  should  arise,  rive  by  certain 
I  .       .  ships ;  "  pay- 

toe  same  should  be  settled  by  arbitration.     Payment  to  be  ment,  at  the 

laade  by  the  plaintiff  by  six  months'  acceptance,  or  cash  buyer,  by  ac- 
i  fourteen  days,  less  two  and  a  haJf  per  cent  discount,  at  ceptepceatsix 

A  .  months  from 

«e  buyer's  option,  and  on  the  terms  of  customary  allow-  delivery,  or 
*toe& — ^Averments:  that>  after  the  making    of   the  con-  teen  days  less 
tact,  the  ship  Geoige  Green  arrived  at  Liverpool  with  fifty  pe^^ntT^*^^ 

^  ^  toht  taken, 

f^  tke  quay  at  the  landing  weights."  The  defendant  afterwards  signed  and  sent  to  the 
**NMr  a  note,  differing  in  several  material  points  from  the  note  sent  to  him.  On  the  18th 
^September,  a  ship  arrived  with  50  tons  of  hemp,  and  on  the  28th  was  warehoused  at  the 
j>t)lei's  verbal  request.  On  the  3rd  of  October  the  plaintiff  declared  his  option  to  pay  by 
^  The  defendant  afterwards  tendered  to  the  broker  delivery  orders  for  "  about "  50 
^oitt  of  hemp,  but  the  broker  refused  to  receive  them  and  give  the  plaintiff's  acceptance,  on 
^  ground  of  the  quantity  being  so  described,  and  the  defendant  in  consequence  resold  the 
"fsap.  The  plaintiff  then  sued  the  defendant  for  not  delivering  the  hemp,  and  declared  on 
^ note  signed  by  the  defendant  as  the  contract  between  them.  Held: — First,  that  it  was 
^question  for  the  jury  whether  both  parties  intended  that  the  note  signed  by  the  defendant 
■^koold  be  the  contract,  in  which  case  there  was  a  sufficient  memorandum  within  the  Statute 
of  Fmds ;  or  whether  the  defendant  never  intended  to  be  bound  as  seller  unless  the  buyer 
*]ao  BgDed  a  correlative  note  to  bind  him,  and  if  so,  there  was  no  valid  contract. 

Seomdly,  that  evidence  was  admissible  to  prove  that,  by  usage  of  trade,  the  delivery 

^"f^en  ware  in  the  usual  form  when  goods  were  warehoused  in  bulk ;  and  when  that  evidence 

^  coupled  with  proof  that  the  goods  warehoused  were  actually  of  that  weight  at  the  land- 

^  tales,  and  that  the  particular  orders  referred  to  the  identical  goods  so  weighed,  such 

^▼ery  orders  were  a  sufficient  performance  of  the  contract  to  deliver. 

Thirdly,  that  the  parol  agreement  to  alter  the  written  contract  to  deliver  the  hemp  on 
we  qoay  by  substituting  a  delivery  from  the  warehouse,  did  not  operate  as  a  new  contract 
*••  tobe  a  waiver  or  discharge  of  the  old  one;  for  such  agreement  was  void  by  the  Statute 
^ntoda  But  if  the  plaintiff  had  accepted  the  goods  in  the  warehouse,  or  even  the  delivery 
^'^  in  the  form  offered,  as  a  performance  of  the  contract  on  the  defendant's  part,  there 
•'"il^lhave  been  a  good  answer  by  way  of  accord  and  satisfaction. 

.  Vxry,— Whether  the  plaintiff  declared  his  option  and  was  ready  to  give  his  acceptance 
adactitne. 
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^^^  ^  tons  of  such  hemp  on  board,  and  not  damaged,  and  the 
quantity  of  fifty  tons  of  hemp  thereupon  became  deliver- 
able to  the  plaintiff,  according  to  the  terms  of  the  said 
contract,  and  the  plaintiff  was  at  all  times  ready  to  accept 
the  said  quantity  of  fifty  tons  of  hemp,  according  to  the 
said  contract,  and  to  exercise  his  option,  and  to  pay  for  the 
same  by  a  six  months'  acceptance;  and  the  plaintiff  did  all 
.U^  L^  to  be  do  Jby  hi,,  ta  orfer'to  ».tiU.  kta 
to  have  the  said  fifty  tons  of  hemp  delivered  to  him;  and  a 
reasonable  time  for  the  delivery  expired  before  this  action; 
of  all  which  the  defendant  had  notica  Tet  the  defendant 
broke  his  contract,  and  did  not  deliver  to  the  plaintiff 
fi-om  the  quay  or  elsewhere,  fifty  tons  of  the  hemp  arrived 
as  aforesaid  by  the  ship  G^rge  Qreen,  and  no  part  of  the 
said  hemp  was  ever  delivered  to  the  plaintiff,  &a 

Pleas  (inter  alia) :  First,  that  it  was  not  agreed  as  al- 
leged; thirdly,  that,  within  a  reasonable  time  for  the  de- 
livery and  acceptance  of  the  said  quantity  of  fifty  tons  of 
hemp,  the  defendant  was  ready  and  willing,  and  offered,  to 
deliver  to  the  plaintiff  the  said  hemp,  but  he  refused  to  ac- 
cept the  same  from  the  defendant;  fourthly,  that^  after  the 
making  of  the  agreement  and  before  any  breach  thereof, 
the  agreement  was  mutually  rescinded  by  the  plaintiff  and 
the  defendant. — Issues  thereon. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  Spring 
Assizes,  the  following  fsicts  appeared: — In  September,  1853, 
the  plaintiff,  who  resided  at  Douglas^  in  the  Isle  of  Man, 
employed  one  Wilks,  a  flax  and  hemp  broker  at  Liverpool, 
to  purchase  for  him  some  hemp.  Wilks,  having  negotiated 
with  the  defendant,  sent  him  the  following  note: — 

"  Liverpool,  8th  of  September,  1853. 

"  Sold,  per  Mr.  James  Campbell,  to  Mr.  W.  F.  Moore, 

Douglas,  Isle  of  Man,  100  tons  of  Petersburgh  clean  hemp, 

to  arrive  per  Trina  and  George  Green,  at  34t   per  ton; 

payment,  at  the  option  of  the  buyer,  by  acceptance  on  Lon- 
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(boat 811  months  from  ddiveryy  or  cash  in  fourteen  days        1864. 

imtwo  and  a  half  per  cent,  to  be  taken  from  the  quay  at  jcoo&i 

r     lie  landing  weightSi  and  to  be  of  fidr  average  quality  for  camfmia^ 
'    iitffleaflOQ.                                   John  Wilks,  Broker/' 

Vilks  afterwards  received  from  the  defendant  the  follow- 
ing note: — 

"  15,  Rumford-streety  Liverpod, 

•  Mr.  John  Wilts,  "  8th  of  September,  1 853. 

**  I  have  this  day  sold  through  you  the  following  goods 
taMr.W.  F.  Moore:— 

*  50  t<Hi8.  Petersburgh  dean  hemp,  expected  to  arrive 

per  Qeorge  Qreen. 
"  50  tons  per  Trina. 

"  100  tons  at  S4sL  per  ton  from  the  quay. 

**  If  the  ship  or  ships  are  lost,  or  the  hemp  damaged  on 

the  voyage,  this  contract  to  be  considered  void  for  such 

qoantiiy  as  may  be  lost  or  damaged.     The  quality  to  be  of 

bir  average  of  the  season,  and,  if  any  dispute  arises,  the 

Ame  to  be  settled  by  arbitration. 

^Payment,  six  months  acceptance,  or  cash  in  fourteen 
bjB  less  two  and  a  half  per  cent  discount,  at  the  buyer's 
option.    Yours,  respectfully, 
"  Customary  allowances.  ''  James  Campbell.' 


f* 


Campbell,  who  was  a  broker,  had  sold  the  hemp  on  be- 
Wf  of  one  Smith,  a  merchant,  who  had  contracted  with 
Measre.  Bohtlingk  &  Co.  and  Messrs.  Telo  &  Prange,  Rus- 
oa  merchants  in  Liverpool,  to  purchase  the  hemp  of  them. 
On  the  18th  of  September,  the  George  Green  arrived  at 
I^erpool  with  the  fifty  tons  of  hemp.  On  the  28th  of 
September,  the  defendant  called  on  Wilks,  and  shewed  him 
^  following  letter  from  Messrs.  Bohtlingk  &  Co.  to 
Smith:— 
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1854^  "  9,  Romford-place,  28th  of  September,  1853. 

"  Sir, — There  are  now  about  thirty-five  tons  clean  hem 
ex  George  Green  on  the  quay  of  your  lot^  which,  if  n< 
taken  away  this  afternoon,  we  shall  store  at  your  risk  an 
expense. 

"  We  further  beg  to  remark  to  you,  that,  in  delivering  1 
you  the  hemp  afterwards  ex  warehouse,  we  shall  not  wdg 
it^  but  you  must  take  it  at  the  landing  weight  We  an 
your  obedient  servants,  "  Bohtlikgk  &  Co. 

"  W.  W.  Smith,  Esq." 

After  reading  this  letter,  Wilks  requested  that  the  hem 
might  be  warehoused  on  the  plaintiff's  account,  and  ih 
defendant  having  communicated  with  Messrs.  Bohtlingl 
they  warehoused  the  fifty  tons,  which  was  fully  landed  oi 
the  30th  of  September,  thirty  tons  in  a  warehouse  of  thd 
own,  and  twenty  tons  in  a  warehouse  of  Messrs.  Dean  &  Ck 
On  the  same  day  the  defendant  made  out  in  his  own  nam 
and  sent  to  Wilks  a  bill  of  parcels. 

On  the  3rd  of  October,  Wilks  wrote  to  the  defendant  a 
follows: — 

"  Dear  Sir, — I  have  a  letter  this  morning  firom  Mr.  Vi 
F.  Moore.  You  are  to  draw  upon  him  for  the  amount  c 
the  hemp,  as  soon  as  you  are  in  a  position  to  transfer  r 
Please  to  let  me  know  also  where  it  is  stored,  and  the  rest 
and  oblige  Yours  truly,  "  John  Wilks.'' 

On  the  15th  of  October,  Smith  paid  Messra  Bohtling] 
&  Co.,  and  obtained  delivery  orders  for  the  fifty  tons  c 
hemp.  On  the  17th,  the  defendant  called  on  Wilks  wit] 
the  delivery  orders,  which  were  as  follows: — 

«  Mr.  John  Wilks.  "  October  15th,  1853. 

"  Sir, — ^We  hold  to  your  order  about  twenty-two  tons  o 
hemp  ex  George  Green,  lying,  in  William's,  1  Brook-street 
at  6rf.  per  ton  per  week,  from  October  9th,  1853,  twenty 
eight  days  certain.  "  WiLLiAM  Dean  &  Co." 
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"  Liverpool,  15th  of  October,  1853.  1854. 

"  W;  E  Smith,  Esq.  Moore 

"Sir,— We  hold  to  your  disposal  about  thirty  tons  St     cammbll. 
^^^terelraigh  clean  hemp  ex  George  Green,  lying  9,  Rom- 
ferd-pJaoe.  "  Bohtlingk  &  Co." 

"  Iffessrs.  Bohtlingk  &  Co. 

**  Please  to  transfer  the  folloiiving  goods  to  the  order  of 
Mr.  John  Wilks,  the  whol3  of  the  hemp  specified  in  the 
annexed  transfer  note,  and  oblige  ''  W.  H.  Smith. 

**  3,  High-street^  Liverpool,  15th  of  October,  1853." 

"Wilks  refused  to  give  the  defendant  the  plaintiff's  ao- 
oeptanoe  and  to  receive  the  above  orders,  on  the  ground 
that  the  quantity  was  therein  described  as  "  about"  fifty- 
two  tons;  and  the  defendant,  in  consequence,  resold  the 
hemp.    Evidence  was  tendered  on  behalf  of  the  defendant, 
to  prove,  that^  according  to  the  course  of  business  in  Liver- 
pool, irhen  goods  were  warehoused  in  bulk,  it  was  usual  for 
^  iraiehouseman,  in  describing  the  quantity,  to  insert  in 
4e  delivery  order  the  word  "  about,"  in  order  to  protect 
Kmself  against  deficient  weight     This  evidence  was  ob- 
jected to,  and  the  learned  Judge  refused  to  receive  it 

It  was  submitted,  on  behalf  of  the  defendant,  first,  that 
fw  was  no  binding  contract,  since  the  bought  and  sold 
Mtes  differed  in  some  material  particulars ;  and  Sievewright 
^'  ifchibald  (a)  was  relied  on ;  secondly,  that  the  original 
ooDtiact  (if  any)  was  to  deliver  the  hemp  on  the  quay  by 
landing  weight,  and  that  such  contract  was  rescinded  before 
^*r^li,  and  another  contract  substituted,  viz.  to  deliver 
™tt  the  warehouse.  The  learned  Judge  directed  a  verdict 
roTthe  plaintifl^  reserving  leave  to  the  defendant  to  move  to 
^ter  a  verdict  for  him  on  the  above  points. 

Bvgh  Hill,  in  the  following  Term,  obtained  a  rule  nisi 


(a)  17  Q.  B.  103. 
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1854^      aooordingly,  or  for  a  new  trial,  on  the  ground  of  the  rejec- 
tion of  evidence;  against  which 

Kriowles  and  Asplcmd  now  shewed  cause. — Firsts  tb< 
contract  alleged  in  the  declaration  was  proved.  The  ITtl 
section  of  the  Statute  of  Frauds,  29  Car.  2,  a  3,  doet 
not  require  the  contract  to  be  signed  by  both  parties;,  bul 
only  by  the  party  to  be  chaiged  by  it,  and  that  has  be^ 
done  here.  This  is  not  the  ordinary  case  of  bought  and 
sold  notes  made  out  by  a  broker  acting  for  both  parties, 
but  it  is  a  contract  made,  on  the  one  side  by  the  principal, 
and  on  the  other  by  a  broker.  A  memorandum  of  the  con- 
tract is  sent  by  the  broker  to  the  defendant^  and  he,  find- 
ing that  it  is  not  the  contract  which  he  agreed  to,  alten 
the  memorandum  and  then  signs  it  That  is  binding  <xq 
his  part  In  Jtotve  v.  0«&ame(a),  Lord  EUeTiborough 
ruled,  that  a  vendee  of  goods  is  bound  by  the  contract  as 
stated  in  the  note  signed  by  him  and  delivered  by  the 
broker  who  effected  the  sale  to  the  vendor,  although  this 
note  varies  firom  the  note  delivered  by  the  broker  to  the 
vendee.  That  authority  was  recognised  and  adopted  in 
Cowie  V.  Remfry  (6).  \Pa/rke,  B.-^The  question  is, 
whether  the  defendant  meant  to  bind  himself  unless  there 
was  some  correlative  note  to  bind  the  plaintiffl] 

Secondly,  evidence  was  not  admissible  to  prove,  that) 
according  to  the  usage  of  trade,  the  delivery  orders  were  in 
the  usual  form  where  goods  were  warehoused  in  bulk.  The 
effect  of  such  evidence  would  be  to  alter  the  terms  of  the 
written  agreement  by  parol  testimony.  The  contract  was 
for  the  purchase  of  an  entire  quantity  of  fifty  tons;  but 
the  evidence,  if  admitted,  would  tend  to  shew  that  the 
contract  was  for  some  imcertain  quantity,  ahout  that 
weight  The  case  is  not  distinguishable  iroxn.  Powell  v. 
Edmwnds  (c),  where  the  printed  conditions  of  the  sale  of 

(a)  1  StarL  Bep.  140.        (6)  5  Moo.  F.  C.  232.        (c)  12  £ast^  a 


TRINITT  VACATION,  18  VICT.  S29 

pmDg  timber  omitted  to  state  the  quantity;  and  it  waa 
heU,  that  parol  evidence  was  not  admissible  to  prove  that 
Ae  auctioneer  at  the  time  of  sale  warranted  a  certain 
qoBntity.  In  Bladcett  v.  The  Royal  Exchcmge  Aaewnmee 
Ocmpanjf(a\  the  action  was  brought  on  a  policy  of  insur- 
in  tiie  usual  form,  on  a  ship,  her  tackle,  boats,  Ac ; 
it  was  held,  that  evidence  of  usage  that  the  under- 
never  pay  for  the  loss  of  boats  slung  upon  the  out- 
of  the  ship  upon  the  quarter,  was  inadmissible.  Lord 
X^yndhurst,  C.  B.,  in  delivering  the  judgment  of  the  Court, 
aakys,  "  Usage  may  be  admissible  to  explain  what  is  doubt- 
fol;  it  18  never  admissible  to  contradict  what  is  plain.'' 

Thizdly,  the  original  contract  was  not  rescinded  by  the 

adbslitutioQ  of  a  new  contract  The  delivery  of  the  goods  firom 

tlid  quay  wasa  material  part  of  the  contract,  and  that  could  not 

be  vaned  by  parol   It  is  well  established,  that^  where  a  con- 

tsict  is  required  to  be  in  writing  by  the  Statute  of  Frauds, 

it  cunot  be  altered  by  a  verbal  agreement:  Chss  v.  Lord 

Nugmt(b),  Stead  v.  Da/wber(o),  Harvey  v.  Orahaaa{d), 

Siowdl  V.  Jiobi/yi9on(e).    This  is  not  the  case  of  a  substi- 

tilled  agreement  and  its  performance  being  accepted  in 

Mtiflfaction  of  a  breach  of  contract:  Smith  v.  Trow8dale(J). 

Hitgh  Hill  and  J.  Hendereon  in  support  of  the  rule(gr). 
—He  plainti£F  did  not  declare  his  option  to  pay  by  his  ac- 
^^cptaiice  until  after  the  hemp  was  warehoused.  Therefore, 
lithe  time  his  option  was  declared,  an  act  had  been  done, 
^  the  concurrence  of  both  parties,  which  rendered  the 
P^imance  of  the  original  contract  impossible.  That  oper- 
*M  as  a  new  contract^  embodying  all  the  terms  of  the  old 

(a)  S  C.  &  J.  244.  (ff)  They  were  requested  by 
(^)  &  B.  &  Ad.  58.  the  Court  to  confine  their  argu- 
te) 10  A.  &  R  67.  meuts  to  the  points  as  to  the 
W5A&E.  61.  rescission  of  the  contract  and 
(*)  3  ^g.  N.  O.  928.  the  admissibility  of  the  evidence. 
(/)3E.&B.8a 
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^^^  ^  contract^  except  the  delivery  on  the  quay  by  the  l^^ri^iwg 
weight  A  new  substituted  agreement  may  exists  although 
it  is  incapable  of  being  enforced  by  action.  In  Ste(id  ▼. 
Dawber(a)f  Lord  Denmcm,  C.  J.,  delivering  the  judgment 
of  the  Coiurt,  says,  "  Independently  of  the  statute,  there  is 
nothing  to  prevent  the  total  waiver,  or  the  partial  alteration, 
of  a  written  contract  not  under  seal  by  parol  agreement; 
and,  in  contemplation  of  law,  such  a  contract  so  altered  sub- 
sists between  these  parties;  but  the  statute  intervenes,  and 
in  the  case  of  such  a  contract  takes  away  the  remedy  by 
action.''  A  subsequent  inconsistent  agreement  between  the 
same  parties  discharges  a  previous  agreement:  Com.  Big. 
Action  on  the  Case  upon  Assumpsit  (G).  There  being  then 
a  binding  agreement,  that  the  hemp  should  be  warehoused 
and  delivered  from  the  warehouse,  it  must  be  assumed  that 
the  parties  intended  to  incorporate  with  it  the  usage  of 
trade  as  to  deliveiy.  Such  a  form  of  order  is  necessary  for 
the  protection  of  the  warehouseman,  since  the  goods  might 
decrease  in  bulk  after  they  were  warehoused.  If  these  orders 
are  in  the  usual  and  customary  form,  there  was  that  species 
of  delivery  for  which  the  plaintiff  impliedly  contracted  when 
he  consented  to  the  goods  being  warehoused.  The  evidence 
of  the  usage  of  trade  was  therefore  necessary,  and  impro- 
perly rejected. 

Cur.  adv.  vidt 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case,  my  Brother  Piatt  reserved  a 
question  on  the  trial  for  the  consideration  of  the  Courts  as 
to  the  effect  of  two  notes  put  in  on  the  part  of  the  plaintifil; 
in  order  to  prove  the  contract  alleged  in  the  declaration. 
The  two  notes  differed  in  several  material  points,  and  if  this 
were  a  case  in  which  the  plaintiff  sought  to  prove  the  con- 
tract by  means  of  bought  and  sold  notes,  made  by  a  broker 
for  both  parties,  he  must  have  failed  in  that  case,  for,  the 

(a)  lOA.  &E.  67. 
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two  noteB  disagreeing,  there  could  be  no  valid  contract  But  ^1854. 
this  is  not  the  case  of  a  contract  entered  into  by  a  broker 
far  buyer  and  seller.  Wilks  was,  indeed,  a  broker,  but  he 
acted  solely  for  the  plaintiff  The  plaintiff  then  insisted  that 
the  note  signed  by  the  defendant  is  the  contract,  and  the 
dedamtion  agrees  with  it;  and  if  it  be  true  that  this  was  in- 
tended by  both  parties  to  be  the  contract  between  them, 
the  defendant  would  be  bound  as  the  party  to  be  charged, 
and  the  memorandiun  would  be  sufficient  within  the  Statute 
of  FiaodsL  But  if  Campbell^  the  defendant^  never  intended 
to  be  bound  as  seller  unless  Moore  was  also  bound  as  buyer, 
and  meant  that  Moore  should  sign  a  note  on  his  part  so  as 
to  Und  him,  then  there  has  been  no  valid  contract  be- 
tween ibem.  We  cannot  ascertain  this  point  ourselves,  and 
therefore  there  must  be  a  new  trial 

Some  other  questions  are  to  be  considered,  which  may  be 
material  on  the  new  trial 

An  objection  was  taken  to  the  ruling  of  my  Brother 
FlaMf  as  to  the  rejection  of  evidence  of  the  usage  of  trade 
as  to  delivery  orders  where  goods  are  warehoused.  The 
defaidant  tendered  in  evidence  delivery  orders  for  "  ahorU 
fifty  tons,"  and  also  offered  to  prove,  that,  by  the  usage  of 
trade  in  Liverpool,  such  delivery  orders  were  in  the  usual 
form  when  goods  were  warehoused  in  bulk.  My  Brother 
f  iott  refused  to  allow  a  question  to  that  effect  to  be  put. 

If  this  question  had  been  asked  with  reference  to  a  pur- 
chase of  fifty  tons  of  goods,  contracted  to  be  sold  and  de- 
livered simply  and  not  firom  a  warehouse,  doubtless  it  could 
not  be  permitted  to  give  evidence,  that  in  usage  of  trade  a 
transfer  or  delivery  note,  authorising  the  purchaser  to  re- 
ceive '*  about  fifly  tons,"  would  be  sufficient. 

But  if  there  is  a  contract  to  sell  and  deliver  goods  in  a 
^Mehonae,  and  the  keepers  of  warehouses  in  that  place  have 
*  known  usage  not  to  accept  delivery  orders,  or  transfer 
'w^  as  they  are  called,  except  in  this  form,  having  an  ob- 
J««tion  to  make  themselves  responsible  for  any  particular 
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18^54^  quantity,  the  delivery  of  guch  an  order  or  transfer  note 
may  be  a  sufficient  performance  of  the  contract  to  deliver, 
in  some  circumstances.  For  instance,  in  the  simple  case  of 
the  contract  being  to  sell  a  quantity  of  goods  now  warehoused 
in  a  given  warehouse  as  being  "  about  fifty  tons,''  or  in  the 
more  complicated  case  of  a  sale  <^  "  fifty  tons  weighed  by 
landing  scales  and  now  warehoused;'^  such  a  form  of  order 
would  be  sufficient,  coupled  with  proof  that  the  goods  ware- 
housed were  actually  of  that  weight  at  the  landing  scales, 
and  it  being  shewn  that  the  particular  order  referred  to  the 
identical  goods  so  weighed. 

Another  question  raised  by  Mr.  HiU  was,  as  to  the  efifect 
of  the  alteration  by  parol  of  the  written  contract  to  deliver 
the  goods  on  the  quay,  to  be  weighed  by  the  landing  scales, 
and  substitute  a  deUveiy  from  the  warehousa  He  contended 
that  this  operated  as  a  new  contract^  embodying  all  the 
terms  of  the  old  one,  except  the  delivery  on  the  quay  by 
landing  weight,  and  that  such  new  contract  was  neceflsanly 
a  waiver  or  discharge  of  the  old  one,  and  being  made  before 
the  breach  of  the  old  contract^  the  fourth  plea  was  supported. 
That  plea  was,  "that,  after  the  making  of  the  agreement, 
and  before  breach,  the  agreement  was  mutually  rescinded 
by  the  plaintiff  and  defendant"  We  do  not  think  that  this 
plea  was  proved  by  this  evidenca  The  parties  never  meant 
to  rescind  the  old  agreement  absolutely,  which  this  plea^  we 
think,  imports.  If  a  new  vaUd  agreement  substituted  for 
the  old  one  before  breach  would  have  supported  the  plea^ 
we  need  not  inquire,  for  the  agreement  was  void,  there  being 
neither  note  in  writing,  nor  part  payment,  nor  delivery,  nor 
acceptance,  of  part  or  alL  This  was  decided  by  the  cases  of 
Stead  V.  Dawber  (a),  and  Marshall  v.  Lynn  (5). 

A  farther  question  may  arise  on  the  new  trial,  considering 
the  old  contract  to  be  still  in  force  in  all  its  ports,  wfaidi 
must  be  done :  for  instance,  whether  the  plaintifF  on  hk 
part  declared  his  option  and  was  ready  to  give  his  accept- 

(a)  10  A.  &  E.  67.  (h)  6  M.  &  W.  109. 
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anoe  in  due  time.  The  delivery  from  the  warehouse 
instead  of  the  quay  not  being  authorised  by  the  old  con-' 
tracts  the  only  one  in  force,  the  sufficiency  of  the  delivery  or 
tiansfer  order  cannot  now  be  a  question.  If  the  plaintiff 
had  already  aoo^ted  and  received  the  goods  in  the  ware- 
hmifle^  or  even  tlie  delivery  or  transfer  order  in  the  form  of- 
fefed,  as  a  performance  of  the  contract  on  the  defendant's 
party  thoB  would  have  been  a  good  answer  by  way  of  accord 
andsatig&etion;  but  no  such  question  arises  in  this  case. 

Bule  absolute  for  a  new  trial. 


3SS 


1854. 


Edwabd  Bodoer,  Administrator  of  Euzabeth  Bodqeb, 

deceased,  v.  Arch. 


Jul^f  7. 


T 


HE  declaration  stated  that  the  defendant^  on  the  19th  of  In  1888,  the 
Jinnaiy,  1833,  and  whilst  the  said  Elizabeth  Bodger  was  ried,  at  which 
•ob  and  unmarried,  made  his  promissory  note  in  writing,  and  l^\^  ^jf^. 
Myeredthe  same  to  her,  and  thereby  promised  to  pay  to  erof  apromia- 

,  .  sory  note  made 

KT,  by  her  then  name  of  Elizabeth  Arch,  or  order,  2462.  by  the  defeDd- 
1^ 6A,  with  interest  for  the  same  from  the  date  thereof  ^aa beengiv- 
And  although  the  defendant  afterwards  paid  46Z.  12«.  6d,  ^1^}"^^ 

^  *^  '   whilst  sole. 

pvtif  the  said  sum  of  2^61 128  6d,,  yet  he  has  not  paid  1°  ^834  the 

plaintiff's  wife 
died,  after  giv- 
ing blirth  to  a  child.  It  was  then  agreed  between  the  plaintiff  (who  claimed  the  note  as  the  re- 
pdBmtBtiTe  of  his  late  wife,)  and  the  defendant,  that  the  latter  should  maintain  the  child, 
*Bd  tint  in  consideration  thereof  the  defendant  should  receire  the  rents  of  certain  cottages 
*^  had  been  the  property  of  the  plaintiff's  wife,  and  that  he  should  also  retain  the  in- 
^^  to  become  payable  on  the  note.  In  1839,  Uie  defendant  si^ed  an  indorsement  on 
^  note,  to  the  effect,  that  all  interest  upon  the  note  was  then  paid.  The  defendant  con- 
Nnd  to  maintain  the  child  to  the  time  of  its  death  in  1848.  In  1858,  letters  of  adminis- 
^QQwere  granted  to  the  plaintiff;  and,  subsequently,  in  the  same  year,  the  plaintiff 
■"^"igtit  the  action  on  the  note: — Held,  per  Aldenon,  B.,  PUUtj  B.,  and  Mwriinf  B.,  (dubi- 
^rte  Pvrkt,  B.),  first,  that  the  agreement  between  the  plaintiff  and  the  defendant,  that  the 
mn  maintenance  of  tiie  child  should  be  taken  in  part  payment  of  the  interest  upon  the 
^  nd  which  had  been  acted  upon  within  six  years  before  action  brought,  was  a  sufficient 
I|9^t  of  interest  within  the  proviso  of  the  2nd  section  of  the  9  Geo.  4,  c.  14 :  Secondly, 
^thfl  contract  being  with  a  person  acting  on  behalf  of  intestate's  estate  and  for  its  bene- 
■^  the  administration  had  relation  back  to  what  was  done  after  the  death  of  the  intestate 
*^  before  the  grant  of  letters  of  administration,  so  as  to  entitle  the  plaintiff  to  sue  as  ad- 
^'^'ikiitratQr  on  a  promise  made  to  him  as  such. 
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^^^^  the  residue  thereof,  and  the  same,  with  interest^  remaii 
due. 

Plea :  that  the  allied  cause  of  action  did  not  accrv 
within  six  years  before  this  suit — Issue  thereon. 

At  the  trial,  before  Martva,  B.,  at  the  Middlesex  Sitting 
in  last  Hilary  Term,  the  plaintiff  was  called  as  a  witness,  an 
proved  that  he  married  in  1833,  and  that  his  wife  was  the 
the  holder  of  the  note  in  question,  which  was  made  by  the  d€ 
fendant^  who  was  her  brother.  She  died  in  the  following 
year,  after  giving  birth  to  a  child.  Prior  to  her  death,  sh 
requested  that  the  child  might  be  brought  up  by  her  sistei 
who  lived  with  the  defendant ;  and  after  her  death,  it  wa 
agreed  between  the  defendant  and  the  plaintiff  (he  filft-imiiij 
the  note  as  representing  his  deceased  wife,)  that  the  defend 
ant  should  keep  the  child  in  his  house,  and  incur  the  ex 
pense  of  its  support  and  maintenance,  and  should  receiv 
therefor  in  payment  the  rents  of  certain  cottages  whid 
had  belonged  to  the  deceased  wife,  and  also  retain  the  is 
terest  payable  upon  the  note.  In  1839,  the  plaintiff  mad 
on  the  note  an  indorsement,  which  was  signed  by  th 
defendant^  to  the  effect  that  all  interest  upon  it  was  the; 
paid.  The  defendant  continued  to  keep  and  Tr^sLinf^MTi  th 
child  until  its  death,  which  occurred  within  six  years  befor 
the  commencement  of  the  action.  Within  that  time  th 
defendant  also  received  the  rents  of  the  cottages,  and  alwaj 
retained  the  interest  upon  the  note,  as  provided  by  th 
agreement  Aft;er  the  child's  death,  the  defendant  promise 
the  plaintiff  to  give  him  a  new  note,  but  some  time  aft^i 
wards  he  stated  that  the  Statute  of  Limitations  had  run,  an 
he  refused  to  pay  the  note  or  give  a  new  one.  The  plaii 
tiff  afterwards  took  out  letters  of  administration,  and  i 
October,  1853,  brought  the  present  action. 

It  was  submitted,  on  behalf  of  the  defendants,  first,  ths 
the  plaintiff  could  not  recover  on  this  declaration,  inasmuc 
as  it  alleged  a  promise  to  the  plaintiff's  wife  while  sole,  an 
there  was  no  evidence  of  such  a  promise  within  six  yean 
secondly,  that  a  new  promise  to  the  plaintiff  before  the  grao 
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of  administration  would  not  take  the  case  out  of  the  Statute  l^-^- 
of  limitatioDS,  since  at  that  time  the  plaintijBT  was  not  clothed 
with  any  legal  title  to  the  note ;  thirdly,  that  the  transaction 
between  the  plaintifif  and  defendant  did  not  amount  to  a  part 
paymoit  within  the  meaning  of  the  9  Geo.  4,  c.  14.  The 
learned  Judge  directed  a  verdict  for  theplaintijOf,  with  liberty 
fcr  him  to  make  any  amendment  the  Comt  thought  proper ; 
and  also  reserved  leave  to  the  defendant  to  move  to  enter  a 
iKHisait 

Waiscm,  in  the  same  Term,  obtained  a  rule  nisi  accord- 
ing; against  which 

FiOea  and  Lush  shewed  cause  in  last  Easter  Term  (May 

9).— Hie  plaintiff  proposes  to  amend  the  declaration  by 

ititing  a  promise  to  himself  as  administrator,  and  there  was 

nffident  evidence  of  such  a  promise.     First,  assuming  that 

Ae  transaction  in  question  amounted  to  part  payment,  there 

^  a  payment  within  six  years  to  a  person  who  claimed  to 

be  entitled  to  the  note.     The  plaintiff  was  in  the  position  of 

to  administrator  de  son  tort,  and  after  the  grant  of  admi- 

Mstration  he  might  ratify  any  act  previously  done,  provided 

it  was  for  the  benefit  of  the  estate:  Morgan  v,  Thomas (a)^ 

'nimson  V.  Harding  (b),  Foster  v.  Bates  (c).     This  is  not 

4e  case  of  a  wrong  doer,  but  that  of  a  party  professing  to 

^epres^t  the  estate  of  the  deceased,  and  the  letters  of  ad- 

^"unigtration,  when  taken  out,  would  have  relation  back,  so 

*8  to  give  effect  to  the  payment     Suppose,  that  before  ad- 

"Mnistration  the  defendant  had  paid  to  the  plaintiff  a  sum 

rf  money  on  account  of  the  note,  and  that  after  administra- 

^  the  plaintiff  had  sued  the  defendant  for  the  whole, 

^i  not  that  payment  have  been  pleaded  in  bar  ?    There 

'■WBt  always  be  some  interval  during  which  the  estate  of  a 

(a)  8  Exch.  302.        (b)  2  E.  &  B.  630.         (c)  12  M.  &  W.  22G. 
^^^  X-  Z  EX(  ir. 
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^"^^  deceased  is  unrepresented  Clark  v.  Hooper  (a)  is  an  ex- 
press authority  that  this  payment  is  good.  There^  the  pay- 
ment of  interest  on  a  promissory  note  was  made  to  a  person 
who  assumed  to  act  as  administrator;^  but  who  had,  in  bd, 
no  title  to  receive  it,  and  that  was  held  a  sufficient  acknow- 
ledgment of  the  debt  to  defeat  the  Statute  of  Limitationa 

Secondly:  the  agreement  that  the  maintenance  of  the 
child  should  be  defrayed  by  the  interest  on  the  note,  when 
acted  on,  amounted  to  part  payment  within  the  9  Qea 
4t,  c  14.  Payment  need  not  necessarily  be  in  mcmey, 
but  any  settlement  of  account  which  the  parties  may  agree 
to  treat  as  equivalent  to  payment  in  money  is  sufficient : 
Hart  V.  Nash  (6),  Aahhy  v.  Jcrniea  (c).  Here,  the  money 
expended  by  the  defendant  from  day  to  day  in  the  mainte- 
nance of  the  child,  was  a  payment  of  so  much  interest  on 
the  note.  The  transaction  was  the  same  as  if  the  de£^dant 
had  paid  the  interest  to  the  plaintiff  and  he  had  returned 
it  to  the  defendant  for  the  maintenance  of  the  child. 

Watson,  Ogle,  and  BvUa/r,  in  support  of  the  rule  (Jime 
6). — ^First,  assuming  that  the  agreement  between  these  par- 
ties and  the  acts  done  in  pursuance  of  it  amount  to  pay- 
ment of  the  interest  on  the  note,  there  was  no  evidence  to 
support  the  amended  declaration,  laying  a  promise  to  the 
pkdntiff  as  administrator.  The  promise  was  made  to  the 
plaintiff  in  his  personal  character  only.  The  dootiine  of 
relation  has  no  application  here.  All  acts  that  are  capable 
of  being  ratified  after  letters  of  administration  have  been 
taken  out,  must  be  such  as  are  for  the  benefit  of  the  estate : 
Morgan  v.  Thomas  (d).  The  case  of  Foster  v.  Bates  (e) 
proceeded  upon  the  necessity  of  the  existence  of  sudi  rela- 
tion for  the  benefit  of  the  estate.  This  agre^onent^  and 
the  acts  relied  upon  by  the  plaintiff  did  not  confer  any 

(a)  10  Bing.  480.  (d)  8  Exch.  308. 

(6)  2  C.  M.  &  B.  337.  (e)  12  M.  &  W.  226. 

(c)  11M.&W.542. 


TRINmr  VACATION,  18  ViCT.  8S7 

lenefit  on  the  estate.     According  to  the  well-known  prin-      ^  ^^^ 
cipl^  "the  law  will  never  make  any  fiction,  but  for  ne-       Bodgbb 
cearify,  and  in  avoidance  of  a  mischief"  (a).     And  further,        ^^ 
tie  plaintiff  has  been  guilty  of  laches  by  not  taking  out  let- 
tera  of  administration  sooner,  and  by  having  permitted  so 
many  years  to  pass  away  without  having  done  so.      The 
office  of  administrator  originated  in  the  31  Edw.  8,  st  1, 
1 11,  which  shews  that  the  benefit  of  the  estate  is  the 
main  object  to  be  regarded    The  55  Geo.  8,  c  184,  s.  37 
inflidB  a  severe  penalty  upon  a  person  in  any  manner  ad- 
mmistering  the  property  of  an  intestate  without  taking  out 
ktteiB  of  administration  within  six  months  after  the  intes- 
tate's death;  and  according  to  the  principle  laid  down  by 
Lord  Holt,  C.  J.,  in  BarUett  v.  Vinor  (6),  and  recognised 
by  the  Cooit  in  Cope  v.  Rowlomds  (c),  "a  contract  is  void  if 
{triiibited  by  a  statute,  though  the  statute  inflicts  a  penalty 
only,  because  a  penalty  implies  a  prohibition."     [Parke,  B. — 
Too  must  look  to  the  object  of  that  statute:  The  37th  section 
oieidy  inflicts  a  penalty  upon  an  executor  or  administrator 
poBonally,  for  not  proving  the  will  or  taking  out  letters  of 
administration  within  a  certain  specified  time.      But  it  was 
not  intended  that  the  representatives  of  the  deceased  should 
thereby  be  prevented  from  taking  out  probate  or  letters  of 
administration  after  that  time..    The  sole  object  of  that 
itatote  is  to  secure  the  payment  of  the  duty  to  the  revenue.] 
Secondly :  there  was  no  such  evidence  of  payment  of 
interest  upon  the  note  as  is  sufficient  to  take  the  case  out  of 
tbe  Statute  of  Limitations.     There  was  no  payment  in  part, 
fcr  IK)  money  passed  between  the  parties.     Now,  in  order  to 
take  the  case  out  of  the  statute,  the  payment  must  be  made 
voider  circumstances  which  will  warrant  a  jury  in  inferring  a 
PWDoise  to  pay  the  residue :   Wai/nman  v.  Kynman  (d), 
Tbe  alleged  payments,  taken  as  such,  would  not  justify  the 
mference  of  an  absolute  promise  to  pay,  as  the  promise 

(«)  3B«p.  30a.  (c)  2  M.  &  W.  149. 

(ft)  Carth.  262.  (d)  1  Excli.  118. 

z2 
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18i)4.  would  depend  upon  a  contingency,  viz.  upon  the  plaintiff 
BoDGKB  taking  out  letters  of  administration.  •  In  Clark  v.  Hooper  (a) 
Arch  which  has  been  relied  upon  by  the  plaintiff,  payment  had 
actually  been  made,  and  it  was  also  made  to  the  plftin^ff, 
who  had  taken  out  letters  of  administration,  although  in  the 
wrong  diocese.  If  constructive  payment  is  to  be  held  suffi- 
cient to  take  a  case  out  of  the  statute,  much  of  that  mischirf 
which  the  statute  was  framed  to  obviate  will  be  revived,  for 
a  parol  acknowledgment  of  such  part  payment  within  mx 
years  before  action  brought  will  take  a  case  out  of  the 
statute  :  Cleave  v.  Jones  (6).  This  part  of  the  subject  was 
much  considered  in  Tamner  v.  Sma/rt  (c).  The  recent  cases 
of  Forsyth  v.  Bristowe  (d)  and  HowcvM  v.  Bonaer  (e), 
although  decisions  upon  a  different  pointy  may  nevertheleas  be 
referred  to  as  bearing  on  the  question.  But,  even  if  a  pro- 
mise to  pay  the  residue  of  the  debt  could  be  inferred  from 
the  facts,  it  would  be  difficult  to  say  at  what  precise  period 
of  time  that  promise  was  mada  The  agreement  could  not 
be  relied  on,  for  it  was  made  more  than  six  years  before  the 
commencement  of  the  suit;  and  if  the  necessaries  furnished 
under  the  agreement  are  relied  on,  the  objection  is  that 
they  were  not  supplied  to  the  plaintiff  or  his  agent — They 
also  cited  Murray  v.  East  India  Com/pamy  (/). 

Cur.  adv.  vult 
The  judgment  of  the  Comt  was  now  delivered  by 

Parke,  B. — In  this  case,  which  was  tried  before  my 
Brother  Martin,  the  declaration  was  on  a  promissory  note 
made  to  the  plaintiff's  wife,  before  marriage,  in  1833,  and 
the  promise  to  pay  her  was  stated  to  have  been  whilst  she 
was  sole. 

(a)  10  Bing.  480 ;  4  Moa  &  Sc.  (d)  8  Exch.  716. 

363,  -S:  C.  (e)  3  Exch.  491. 

(6)  6  Exch.  673.  (/)  6  B.  &  Aid.  204. 
(c)  6  B.  &  C.  603. 
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It  appeared  that  she  died  in  1834,  when  the  plaintiff,  ,_^^ 
ha  husband,  took  upon  himself  the  management  of  her 
affiuiB,  before  he  obtained  letters  of  administration,  and 
made  an  agreement  with  the  defendant  that  he  should 
\0ff  a  child  of  tlie  plaintiff's^  and  for  the  keep  should  re- 
tim  the  interest  of  his  promissoiy  note,  and  also  receive  the 
wBto  cioome  cottages  which  had  belonged  to  the  wife.  In 
1839,  the  plaintiff  and  defendant  settled  accoimts,  and  then 
ftejr  agned  on  the  back  of  the  note  an  acknowledgment 
thit  an  interest  was  paid  on  the  note  up  to  that  data  In 
1U8,  the  diild  died  In  1853,  the  plaintiff  took  out  ad- 
BinistratioiL  My  Brother  Mourtin  directed  a  verdict  for 
the  plamtiff,  reserving  liberty  to  move  to  enter  a  nonsuit^ 
aid  also  to  amend,  if  the  Court  thought  fit 

Th^re  is  no  doubt  that  a  promise  to  pay  the  plaintiff's 
life  whilst  sole,  and  within  six  years,  was  not  proved,  and 
odd  not  be,  for  she  died  in  1834,  and  consequently  a  non- 
nil  ought  to  be  entered,  unless  an  amendment  could  be 
aide^  by  stating  a  promise  which  the  evidence  would  sup- 
]ttt     The  plaintiff  then  proposes  to  amend,  by  stating  a 
jDomise  to  himself  as  administrator. 
I      He  only  question  then  is,  whether  the  evidence  proves 
Qai  promisa    Suppose  an  actual  promise  to  have  been  made 
to  the  plaintiff  before  he  was  administrator,  and  within  six 
jeais,  eiUier  in  writing  or  accompanied  by  a  part  payment  of 
pnncipal  or  interest,  we  have  no  doubt  the  action  would 
have  been  maintainable.     It  would  have  constituted  a  new 
contract  with  the  plaintiff  as  administrator,  foimded  on  the 
consideration  of  the  old  debt ;  and  this  is  the  true  nature  of 
every  case  which  is  said  to  be  taken  out  of  the  operation  of 
the  statute  by  a  new  promise  ;  and  this  being  a  contract  with 
M  person  acting  on  behalf  of  the  intestate  s  estate,  and  not  on 
Iiis  own  account,  the  administration  would  have   relation 
back  in  order  not  to  lose  the  benefit  of  that  contract,  upon 
the  same  principle  that  an  action  of  trover  is  maintainable 
(or  a  conversion  of  goods  of  an  intestate  after  his  death  and 
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^Q^^*  ^      before  the  grant  of  administration,  and  that  an  action  of 

BoDoni       assumpsit  by  an  administrator  ajs  sach  will  lie  on  a  contract 

j^^        of  sale  of  goods  of  the  intestate  by  a  person  meaning  to  act 

as  agent  for  the  benefit  of  the  estate  between  the  death  and 

grant  of  administration :  Foster  v.  Bates  (a).    The  case  of 

Clark  y.  Hooper  (b)  is  to  the  same  effect 

But  in  order  to  constitute  a  new  contract^  the  acknow- 
ledgment or  promise  must  be  in  writing,  signed,  by  9  Qeo.  4, 
c.  14,  or  there  must  be  a  payment  of  part  or  the  whole  of 
the  interest  as  such,  or  part  payment  of  the  principal  of  the 
debt  sued  for,  due  from  the  person  paying  to  him  to  whom 
it  was  mada  It  must,  in  order  to  fall  within  the  exception 
of  that  statute,  be  a  payment  which  implies  an  acknowledg- 
ment, and  consequently  a  promise  to  pay  the  whole  debt  to 
the  plaintiff ;  and  the  reason  why  the  effect  of  such  pay- 
ment is  not  lessened  by  the  Act,  is,  that  it  is  not  a^mere 
acknowledgment  by  words,  but  it  is  coupled  with  a  tact : 
Wafers  v.  Tompkin&(c),  Wainma/n  v.  Kynman(d).  This 
part  payment  need  not  be  in  money,  but  in  any  mode  which 
the  parties  agree  shall  be  treated  as  equivalent  to  a  payment 
in  money.  Therefore,  the  settlement  of  accounts  in  1839, 
whereby  it  was  agreed  between  the  plaintiff  and  defendant 
that  the  interest  up  to  that  time  should  be  considered  as 
paid  and  discharged,  is  such  a  payment  as  took  the  case  out 
of  the  statute,  that  is,  constituted  a  fresh  contract  to  pay  in 
consideration  of  the  original  debt  Since  that  time,  there 
has  been  no  settlement  of  accoimts,  and  the  question  is, 
whether,  as  the  agreement  was  then  made,  or  rather  con- 
tinued, that  for  the  future  the  maintenance  of  the  diild 
should  be  paid  for  in  part  by  the  interest  of  the  note,  or  cor- 
relatively,  that  the  interest  of  the  note  should  be  paid  by 
maintenance  of  the  child,  and  that  agreement  has  since  be«i 
acted  upon,  there  can  be  considered  to  have  been  a  part  pay- 

(a)  12  M.  &  W.  226.  (c)  2  C.  M.  &  R  723. 

(6)  10  Bing.  480,  {d)  1  Exch.  118. 
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meat  to  take  the  case  out  of  the  statute ;  in  other  words,  a  ^854. 
fiesh  contract  by  the  defendant  to  pay  in  consideration  of  the 
old  ifhL  My  Brethren  are  all  of  opinion,  that  the  main- 
teoaDce  of  the  child,  part  of  which  took  place  within  six 
jeaiB  before  the  commencement  of  the  suit,  being  the  agreed 
mode  of  payment  of  interest,  was  a  payment  within  the 
meaning  of  the  exception  in  the  9  Qeo.  4,  and  consequently 
there  must  be  a  verdict  for  the  plaintiff  on  the  amended 
dedarati<m. 

I  must  say,  however,  that  I  greatly  doubt  whether  such  a 
payment  as  this  does  amount  to  a  new  promise,  foimded  on 
tte  dd  consideration,  so  as  to  make  the  defendant  liabla  If 
n^  there  would  be  a  perpetual  series  of  new  contracts  in  con- 
sideration of  the  old  debt^  de  die  in  diem,  by  every  supply  of 
faod  or  raiment  to  the  child,  none  of  them  made  to  the  plain' 
fiffcft  his  agent,  none  implying  an  acknowledgment  to  him  of 
&e  principal  money  being  still  due,  and  a  consequent  promise 
to  pay  it  to  him.  I  should  have  thought  a  payment  to  re- 
n?e  the  old  debt^  must  be  a  payment  to  the  plaintiff  or  his 
agent,  accompanied  by  an  express  promise  to  pay  him  the 
principal,  or  an  acknowledgment  to  the  plaintiff  from  which 
SM^  a  promise  could  be  implied.  To  permit  the  benefit  of 
the  Statute  of  Limitations  to  be  defeated  by  such  constructive 
payments,  would  be  a  step  to  letting  in  the  mischief  which 
prevailed  before  the  statute,  when  the  most  trifling  circum- 
stances had  been  held   sufficient  to  render  the  defendant 

liable  to  an  old  debt,  to  such  an  extent  that  the  practice  was 

i^  a  disgrace  to  the  administration  of  justice. 
The  rule  must  be  absolute  to  amend,  and  the  plaintiff  is  to 

'"^ve  a  verdict ;  but  the  defendant  is  not  to  pay  any  costs  of 

ferule  or  trial 

Mabtin,  B.,  said — My  opinion  is,  that  any  facts  which 

^ould  prove  a  plea  of  payment  of  interest  in  the  event  of 

*^  action  being  brought  to  recover  it,  would  be  a  payment 

^cient  to  bar  the  statute. 

Rule  absolute. 


I 
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1854. 

July  7.  Bull  v,  Robison. 

Where  a  ma-     1  HE  first  count  of  the  declaration  stated  that  the  plaintiff 

nufiActurer  ,  ^      ^ 

contracts  to  agreed  with  the  defendant  to  manufacture  for  him  certain 

nufactured  ar-  goods^  and  to  deliver  them  to  him  at  a  certain  place ;  and 

tamt  *Uce^  d  ^^^  although  the  plaintiflf  manufactured  the  goods  and  ten- 

the  article,  dered  them  at  the  place  in  question,  the  defendant  refused 

when  deliver-  , 

ed  to  the  cai^  to  accept  them. 

pwpoTO^A)e.        •"^^  defendant  pleaded,  secondly,  that  the  plaintiff  was 

ing  conveyed,  ^ot  ready  or  willing  to.  deliver  at  the  place  so  agreed  upon 

chantable  Qs  the  place  of  deUvery  goods  of  the  qualities,  quantities, 

lu.jjljJi^  ?  and  descriptions  contracted  for. 

^T't.*?f  "^^        And,  thirdly,  that  the  said  contract  was  made  subject  to 

deteriorated  an  impUed  warranty  on  the  part  of  the  plaintiff,  that  the 

thatitisneces-  plaintiff  would  deUver  the  said  goods  in  merchantable  con- 

tom^tTTOurie  ^^^^  >  *^^  ^^^  ^^  ^^  *^^®  when  he  was  so  ready  and  will- 
of  transit  from  ing  to  deliver  the  same,  they  were  not  in  merchantable 

the  one  place  .  . 

to  the  other.     Condition.     Wherefore  the  defendant  refused  to  accept  and 
pay  for  the  same. — Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  PlaM^  B.,  at  the  last  Liverpool 
Assizes,  the  Mowing  facte  appeared  :-The  plamtiflF  was 
an  iron  manu&cturer  in  Staffordshire  and  the  defendant 
a  merchant  in  Liverpool;  and  in  December  lajst  a  con- 
tract was  entered  into  between  them  for  the  manu&ctiue 
by  the  plaintiff,  and  sale  to  the  defendant,  of  a  large  quan- 
tity of  hoop-iron.  The  iron  was  to  be  manu&ctured  in 
Staffordshire,  and  deUvered  by  the  plaintiff  to  the  defend- 
ant in  Liverpool,  in  the  months  of  January  and  February 
last;  and  it  was  understood  by  both  parties  that  it  was 
to  be  forwarded  by  a  canal  boat  to  Ellesmere  port,  and 
there  put  on  board  vessels  which  navigate  the  Mersey 
which  were  to  be  provided  by  the  defendant^  and  so 
brought  on  to  Liverpool  and  there  delivered  to  him.  It 
was  proved  that  the  iron  was  properly  manu£GkctuFed,  and 
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was  perfectly  dean  and  bright  when  put  on  board  the  canal      ^  ^Q^j^ 
boats  in  Staffordshire;  but  a  very  considerable  delay  took 
l^aoein  the  passage  to  Ellesmere  port^  in  consequence  of  the 
bosts  and  the  boats  were  obliged  to  stop  for  some  weeks  at 
ICddlewitch,  and  upon  their  arrival  at  Ellesmere  port  the 
iron  was  much  rusted.     It  was  then  forwarded  to  Liverpool, 
tad  upon  its  arrival  was  tendered  to  the  defendant  as  in  ful- 
fihnent  of  the  contract     He  refused  to  accept  it,  alleging 
that  it  was  not  in  merchantable  condition;  and  this  action 
iraa  brought  to  recover  damages  by  reason  of  such  non- 
aooeptance.     A  considerable  body  of  evidence  was  given  on 
botIigide& 

llie  learned  Baron  told  the  jury,  that,  the  contract  being 
far  hoop-iron,  to  be  manufactured  by  the  plaintiff  and  deli- 
'wed  by  him  at  Liverpool,  the  defendant  (the  vendee)  was 
c&titled  to  have  it  delivered  to  him  at  Liverpool  in  mer- 
diantable  condition ;  but  it  having  appeared  by  the  evidence, 
tbl  all  such  iron,  in  the  course  of  the  transit  from  Staf- 
fadahire  to  Liverpool  at  that  period  of  the  year,  sweats, 
(as  it  is  called,)  and   suffers   thereby  some   deterioration 
in  its  brightness    and    appearance,    the   coimsel  for   the 
plaintiff  called  the  attention  of  the  learned  Judge  to  this 
arcumgtance,  and  requested  him  to  state  to  the  jury  that 
the  jJmitiff  might  satisfy  his  contract  by  tendering  for 
acceptance  by  the  defendant  iron  so  necessarily  deteriorated. 
The  learned  Judge,  however,  declined  to  do  so,  and  left  the 
qiKstion  to  the  jury,  whether  the  iron  was  merchantable 
when  tendered  at  Liverpool,  without  reference  to  any  such 
<leterioration.     The  jury,  with  this  direction,  found  that  it 
^  not  merchantable  either  at  Liverpool  or  Ellesmere, 
^  gave  their  verdict  for  the  defendant 

VaUon  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 
rf  ffliadirection,  in  last  Easter  Term. 

ti  the  present  Sittings  (June  22), 
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Bull 

V. 

RoBiBOir. 


Hugh  Hill  and  Mihva/rd  shewed  cause. — ^Where  a  manu- 
fiaotiirer  contracts  to  deliver  an  article  at  a  distant  place, 
he  impliedly  warrants  that  the  article  shall  be  delivered  in 
a  merchantable  condition.  In  Smith  on  Mercantile  Law, 
4th  edit  p  461,  it  is  said  :  **  In  eveiy  contract  to  furnish 
manufactured  goods,  a  warranty  is  implied  that  they  shall 
be  of  a  merchantable  quality :  Lamg  v.  Fidgeon  (a).— 
The  ruling  of  Lord  EUenborotigh,  C,  J.,  in  Oardiner  v. 
Oray  (5),  is  to  the  same  effect  [Alderaon,  B. — ^These 
goods  were  of  a  merchantable  quality  when  first  put  on 
board  the  boat  to  be  carried  to  Liverpool;  but  in  the  course 
of  the  transit,  from  the  ordinary  contingencies  of  the  voyage, 
some  of  the  bloom  was  taken  off  them;  who  is  to  bear  that 
risk?]  The  vendor  contracts  to  deliver  the  goods  at  a  par* 
ticular  place.  He,  therefore,  and  not  the  purchaser,  ought 
to  be  subject  to  any  such  loss.  The  delivery  of  the  goods 
to  the  carrier  does  not  necessarily  vest  the  property  in 
them  in  the  vendee:  Dv/nlop  v.  LaTnhert  (c).  It  is  rea- 
sonable that  the  warranty  should  attach  at  the  place  where 
the  contract  goods  are  to  be  delivered  to  and  where  they  are 
to  become  the  property  of  the  vendee.  [Martin,  B. — ^Take 
the  case  of  a  contract  to  deliver  certain  English  manufactures 
at  New  York:  it  would  not  be  reasonable  to  say  that  they 
must  be  delivered  there  precisely  in  the  same  state  as  that 
in  which  they  were  when  first  put  on  board.]  The  vendor 
would  have  to  bear  the  extraordinary  contingencies  of  the 
transit^  and  upon  the  same  principle  he  ought  to  bear  the 
ordinary  ones  also. 


Watson  and  Jones  in  support  of  the  rule. — It  is  conced- 
ed that  the  vendor  takes  the  risk  of  the  extraordinary  con- 
tingencies of  the  transit,  but  not  those  which  necessarily 
follow  from  the  circumstance  that  the  conveyance  takes 
place  at  a  particular  season  of  the  year.     If  these  goods 


(a)  6  Taunt  108. 


(b)  4  Camp.  144-  (c)  6  CL  &  F.  600. 
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had  been  sent  by  rail  in  the  ordinary  way,  the  damage 

would  not  have  occurred;    but,  inasmuch  as  the  damage 

was  occasioned  by  their  being  sent  by  this  particular  mode      Boaxisoir. 

of  conveyance  at  the  special  request  of  the  vendee,  it  is 

only  reasonable  that  the  loss  should  fall  upon  him. 

Cur.  adv.  vuli 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — ^This  was  an  action  to  recover  damages 
Ibr  the  refusiJ  to  accept  certain  hoop-iron,  which  was  ten- 
dered to  the  defendant  by  the  plaintiff,  in  alleged  fulfilment 
of  a  ooitract  between  them.  [His  Lordship,  after  stating  the 
bfdiB  as  hereinbefore  set  forth,  proceeded] 

A  rule  was  obtained  for  a  new  trial,  which  has  been 
vgued  before  us,  and  we  think  it  must  be  made  absolute, 

Tlere  is  no  express  warranty  in  the  case,  there  is  only 
thai  which  is  implied  by  law.  Now,  we  have  no  doubt 
thai  the  plaintiff  was  bound  to  manu&cture  merchantable 
hoop-iron ;  this,  however,  he  did.  We  have  no  doubt,  also, 
that  he  was  boimd  to  deliver  the  hoop-iron  at  Liverpool  in 
a  certain  state  and  condition;  but  we  think  that  hoop-iron, 
to  be  manufactured  in  Staffordshire^  and  to  be  forwarded  by 
canal  and  river,  to  be  delivered  in  Liverpool,  must  be  ac- 
cepted by  the  vendee,  if  only  so  far  deteriorated  as  all  such 
iron  must  necessarily  be  deteriorated  in  its  transit  from  Staf- 
fordshire to  Liverpool  The  law,  we  think,  could  never  im- 
ply a  warranty  that  the  iron  should  be  delivered  in  Liver- 
pool, free  from  a  deterioration  without  which  iron  well 
nanufectured  in  Staffordshire  could  not  be  transferred  from 
Staffordshire  to  Liverpool  Any  warranty  implied  by  the 
law  must  be  a  reasonable  warranty,  and  cannot  be  one 
which  it  is  physically  impossible  to  comply  with. 

If  a  man  make  an  express  contract  to  deliver  at  Liverpool 
hoop-iron  in  the  very  same  condition  as  when  first  msHiu- 
MCtured  in  Staffordshire,  he  must,  of  com*se,  bear  the  con- 
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2^4^  sequence  of  his  own  unwise  bargain ;  but  we  think  there  is 
no  such  contract  implied  in  such  a  transaction  as  the  pre- 
sent We  have  no  doubt  that  iron,  and  numerous  other 
articles  of  manufacture  in  this  coimtry,  are  frequently 
manufactured  upon  orders  from  abroad,  and  to  be  delivered 
there  by  the  manufacturer.  In  such  cases,  to  hold  that  the 
vendor,  in  the  absence  of  an  express  warranty,  was  to  be  sub- 
jected to  the  risk  arising  from  the  necessary  deterioration 
which  every  such  voyage  must  produce  upon  the  article, 
would>  as  it  seems  to  us,  lead  to  unjust  consequences. 

A  manufacturer  who  contracts  to  deUver  a  manu&ctured 
article  at  a  distaoit  place  must,  indeed,  stand  the  risk  of  any 
extraordinary  or  imusual  deterioration ;  but  we  think  that 
the  vendee  is  bound  to  accept  the  article,  if  only  deteriorated 
to  the  extent  that  it  is  necessarily  subject  to  in  its  course  of 
transit  from  the  one  place  to  the  other,  or,  in  other  words, 
that  he  is  si^bject  to  and  must  bear  the  risk  of  the  deterior- 
ation necessarily  consequent  upon  the  transmission. 

In  our  opinion,  therefore,  the  plaintiff  was,  in  strict  law, 
entitled  to  have  this  direction  given  to  the  jury.  We  can- 
not help  thinking,  however,  that,  in  all  probability,  upon  the 
facts  as  stated  in  the  note  of  the  learned  Judge,  the  result 
would  have  been  the  sama 

Rule  absolute. 


TRnmr  vacation,  la  vicr. 


ii 


Bentley  u  Dawes.  j^^  ^ 


.N  Ais  case,  the  defendant  had  demurred  to  the  declara-  tJnder  the  8  k 
iioQ,  in  addition  to  pleading  several  pleas,  upon  which  issues  ^^^'^'  ^'  ^^' 
loe  joined.     An  application-  was  then  made  to  MavZe,  ceasfiil  party 
J^  to  dumge  the  venue  from  Cheshire  to  Middlesex,  when  is  entitled  to 
kis Lordship  made  the  following  order: —  that*behdf 

*TJpon  hearing  the  attomies,  &c.,  I  do  order  that  the  ^^^^^^ 
ime  be  dianged  to  Middlesex;  that  the  costs  to  set  aside  mate  deter- 
tke  demurrer  and  to  amend  and  change  the  venue  abide  the  cause, 
tk  result  of  the  demurrer;  that  the  defendant  shall,  within 
seven  dajs;  pay  602.  into  Courts  and  shall  pay  the  costs  of 
fteday,  if  any,  to  be  taxed.— March  31,  1854." 

He  sum  of  601.  was  accordingly  paid  into  Court.     On 

tke  aigoment  of  the  demurrer,  judgment  was  given  in 

&Tour  of  the  plaintiff  (a),  and  the  usual  entry  was  made, 

postponing  final  judgment  tiU  the  decision  of  the  issues  in 

Act    When  the  cause  came  on  for  trial  before  Parke,  B.,  a 

defect  was  found  in  the  pleadings,  and  the  learned  Judge, 

being  of  opinion  that  he  was   not  justified  in  allowing 

an  amendment^  recommended  the  ^vithdrawal  of  a  juror. 

To  this  course  the  parties  assented,  and  the  usual  entry 

was  made  upon  the  postea,  that  no  further  action  should 

be  brought     Under  these   circumstances,   an   application 

was  made  to  Parke,  B.,  at  Chambers,  on  the  part  of  the 

defendant,  for  leave  to  take  the  sum  of  60^.  out  of  Court 

The  learned  Judge  was  of  opinion,  that,  under  the  3  &  4 

Will  4,  a  42,  s.  34,  the  plaintiff  was  entitled  to  the  costs  of 

the  demurrer,  in  addition  to  certain  other  costs,  to  which 

the  defendant  did  not  dispute  that  the  plaintiff  was  entitled. 

His  Lordship  made  an  order  accordingly. 

T.  Jones  obtained  a  rule,  calling  on  the  plaintiff  to  shew 

(a)  9  Exch.  666. 
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cause  why  the  sum  of  601.  should  not  be  paid  to  the  de- 
fendant or  his  attorney,  after  deducting  therefrom  the  costs 
of  the  application  to  set  aside  the  demurrer  and  to  amend 
and  change  the  venue,  and  the  costs  of  the  day  at  the  Ches- 
ter Assizes  (if  any),  and  why  the  order  of  Parke,  B.,  should 
not  be  rescinded  or  varied  accordingly. 

MUward  shewed  cause  (Jime  16). — ^The  plaintiff's  right 
to  the  costs  of  the  demurrer,  which  was  decided  in  his 
favour,  is  vested  in  him  by  the  express  language  of  the  34tli 
sect  of  the  3  &  4  Will  4,  c.  42,  and  the  disposal  of  the  issues 
in  fact  did  not  affect  that  right  The  34th  sect  enactsthat^ 
**  in  all  writs  of  scire  £acias,  the  plaintiff  obtaining  judgment 
on  an  award  of  execution  shall  recover  his  costs  of  suit  upon 
a  judgment  by  default,  as  well  as  upon  a  judgment  after  jdea 
pleaded  or  demurrer  joined ;  and  that,  where  judgment  shall 
be  given  either  for  or  against  a  plaintiff  or  demandant^  or 
for  or  against  a  defendant  or  tenant^  upon  any  demurrer 
joined  in  any  action  whatever,  the  party  in  whose  fiivour 
such  judgment  shall  be  given,  shall  also  have  judgment  to 
recover  his  costs  in  that  behalf  This  enactment  was  fol- 
lowed by  the  Slst  sect,  of  the  Conmion  Law  Procedure  Act^ 
15  &  16  Vict  c.  76,  which  provides  that  "  the  costs  of  any 
issue,  either  of  iajd  or  law,  shall  follow  the  finding  or  judg- 
ment upon  such  issue,  and  be  adjudged  to  the  successful 
party,  whatever  may  be  the  result  of  the  other  issue  or 
issuea"  And  by  B^.  Gen.,  H.  T.  1853,  rule  62,  "  when 
issues  in  law  and  fact  are  raised,  the  costs  of  the  several 
issues,  both  in  law  and  fact,  will  follow  the  finding  or  judg- 
ment, and  if  the  party  entitied  to  the  general  costs  of  the 
cause  obtain  a  verdict  on  any  material  issue,  he  will  also  be 
entitled  to  the  general  costs  of  the  trial ;  but  if  no  material 
issue  in  fact  be  found  for  the  party  otherwise  entitied  to 
the  general  costs  of  the  cause,  the  costs  of  the  trial  shall  be 
allowed  to  the  opposite  party."'  In  the  present  case,  the 
dispute  on  the  issue  in  law  was  at  an  end  at  the  trial,  when 
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the  issues  in  £Etct  were  also  disposed  of  by  the  withdrawal  of 
a  juror.    What>  then,  is  the  effect  of  withdrawing  a  juror? 
la  Harries  v.  Th/ynKia  {(£),  Lord  AbingeVy  C.  B.,  said — "I 
entirely  agree  that  the  mere  withdrawal  of  a  juror  does  not 
of  necessity  put  an  end  to  the  causa     A  juror  may  be  with- 
drawn merely  for  the  accommodation  of  both  parties,  it  be- 
ing found  convenient  not  to  tiy  the  cause,  although,  the  jury 
having  been  sworn,  the  record  cannot  be  withdrawn.     It 
dqtends  entirely  on  the  circumstances   imder  which  the 
agreement  wits  come  to;  if  it  appears  that  it  was  the  inten- 
tion of  the  parties  to  put  an  end  to  the  cause,  for  obtaining 
a  particular  advantage  or  avoiding  a  particular  loss,  the 
Court  will  give  effect  to  it,  or,  under  some  circumstances, 
era  iwedude  the  plaintiff  from  bringing  another  action." 
[PlaU,  R — Have  not  the  parties,  by  the  agreement  to  with- 
draw a  jiuror,  put  an  end  to  the  whole  cause,  including  the 
judgment  on  the  demurrer?    They  have  thereby  agreed  to 
be  placed  in  statu  quo.     The  defendant  could  not  bring  a 
*rit  of  error  upon  the  judgment  on  the  demurrer.]     The 
case  of  The  Mayor  of  Macclesfield  v.  Oee  (b)  is  an  authority, 
that  a  writ  of  error  may  be  brought  upon  a  judgment  for  the 
plaintiff  on  demurrer,  notwithstanding  a  subsequent  discon- 
tinuance under  the  rule  of  H.  T.  2  Will.  4,  r.  106.      The 
&ct  of  a  discontinuance  is  even  stronger  than  that  of  the 
withdrawal   of  a  juror.     In   Elwood  v.   Bullock  (c),  after 
iasues  had  been  joined  in  law  and  fact,  and   the  plain- 
tifli  having  judgment  for  him  upon  the  issues  in  law,  the 
issues  in  fact  being  untried,  obtained  a  rule  to  discontinue 
on  payment  of  costs,  and  it  was  held  that  the  plaintiff  was 
entitled  to  his  costs  on  the  demurrer  notwithstanding  the 
discontinuance.    Scott  v.  De  Richebourg  (d)  may  be  referred 
*o;  and  also  the  usual  form  of  the  postea  on  a  juror  being 
withdrawn,  Chitty  s  Forms,  edit.  18i0,  p.  78.  [Parke,  B.— 


(a)  2  M-  &  W.  32.  (c)  6  Q.  B.  383. 

(A)  13  M.  &  W.  470.  (./)  11  C.  B.  447. 
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When  this  matter  was  before  me  at  Chambers,  the  defend- 
ant's coimsel  relied  upon  Burdon  v.  Flower  (a),  in  which, 
the  plaintiff  having  succeeded  on  a  demurrer,  and  a  juror 
having  been  withdrawn,  my  Brother  Coleridge  refused  to 
allow  the  plaintiff  the  costs  of  the  demmrer.  The  learned 
Judge  there  said — "The  parties  having  withdrawn  a  juror, 
it  is  the  same  as  if  no  trial  at  all  had  taken  place.  Either 
the  plaintiff  or  the  defendant  may  go  down  to  trial  again. 
If  the  defendant  should  succeed  at  the  trial  on  the  issues 
in  fact  raised  on  this  record,  he  would  have  the  costs  of 
those  issues  to  set  off  against  the  costs  of  the  demurrer." 
But  that  case  is  clearly  distinguishable  from  the  present,  as 
the  parties  here  agreed  that  the  cause  should  be  terminated] 
If  the  defendant  does,  in  truth,  intend  to  bring  a  writ  of 
error  upon  the  judgment  on  the  demurrer,  the  money  ought 
to  remain  in  Court 


T.  Jones  in  support  of  the  rule. — ^The  parties,  by  their 
agreement  at  the  trial  to  withdraw  a  juror,  relieved  the 
jury  from  giving  any  opinion  upon  the  issues  in  fact^  and 
upon  the  assessment  of  the  damagea  The  plaintiff's  con- 
struction of  the  3  &  4  WiU.  4,  c.  42,  s.  34,  in  effect  repeals 
the  Statute  of  Gloucester,  for  the  plaintiff  would  have  judg* 
ment  for  costs  in  a  case  where  there  are  no  damages. 
There  must  be  a  judgment  to  enable  the  plaintiff  to  have 
his  costs :  Partridge  v.  Gardner  (b).  As  to  the  effect  of  the 
withdrawal  of  a  juror,  in  Oibba  v.  Ralph  (c),  PoUocky  C.  R, 
said — ''  It  must  be  taken  as  a  positive  rule  of  practice,  that 
when  the  parties  to  a  cause  agree  to  withdraw  a  juror,  that 
puts  a  final  end  to  the  litigation  between  them,  and  no 
futiu*e  action  can  be  brought  for  the  same  cause;"  and 
Alderson,  B.,  said,  "  I  have  always  imderstood  it  to  be  per- 
fectly clear,  that  the  withdrawal  of  a  juror  puts  an  end  to 
the  cause;"  and  the  Court  there  stayed  an  action  brought 


(a)  7  DowL  786.  (b)  4  Exch.  303.  (c)  14  M.  &  W.  804. 
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for  the  same  cause.  If  that  be  so,  as  a  matter  of  practice,  ^1854. 
these  proceedings  are  wholly  at  an  end.  \ Parke,  B. — In 
the  case  relied  upon,  Harries  v.  Thomas  and  the  other 
authorities  were  not  cited]  Then,  according  to  the  inten- 
tion of  the  parties  to  the  arrangement  at  the  trial,  it  is 
dear  that  the  defendant  never  imagined  that  he  should 
hare  to  pay  these  costs ;  and,  indeed,  the  defendant  would 
be  guilty  of  a  breach  of  that  agreement,  if  he  were  to  bring 
a  writ  of  error,  after  having  constmted  to  the  arrangement 
that  no  further  proceedings  in  the  matter  should  be  taken. 

Cur,  adv.  vult 

Parke,  B.,  now  said  :-^(after  stating  the  facts  his  Lord- 
Aip  proceeded :) — Under  these  circumstances,  the  question 
ii»  whether  the  plaintiff  is  entitled  to  have  the  costs  of  the 
iemurrer  upon  which  he  has  succeeded.  We  have  consi- 
teed  the  question;  and  although  my  Brother  Piatt  is  not, 
I  believe,  fiilly  satisfied  upon  the  point,  the  rest  of  the 
Coort  are  of  opinion,  that,  under  the  statute  3  &  4  Will.  4, 
1 42,  a  34,  which  gives  to  the  successful  party  upon  a  de- 
mnTTw  his  costs  of  that  demurrer,  the  plaintiff  has  a  right 
to  these  costs  quite  irrespective  of  the  termination  of  the 
^  and  independently  of  the  assessment  of  damages.  The 
^ris  of  the  statute  are,  that  "  he  shall  have  judgment  to 
recover  his  costs  in  that  behalf."  That  right,  therefore,  is 
Dot  affected  by  the  ultimate  determination  of  the  suit. 

The  only  remaining  point  is,  whether  the  arrangement 
»hich  took  place  before  me  at  Nisi  Prius  is  to  be  considered 
« a  waiver  on  the  part  of  the  plaintiff  of  his  title  to  the 
Wfits,  to  which  he  would  otherwise  be  clearly  entitled. 
That  is  a  matter  to  be  decided  by  me  rather  than  by  the 
Court  I  am  of  opinion  that  it  was  not  such  a  waiver,  but 
^  it  was  merely  an  agreement  that  the  suit,  as  a  cause  to 
be  tried,  should  be  determined.  As  we  all  concur,  my 
order  will  stand ;  and  this  rule  must  be  discharged. 

A  A  2 
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1854  MUward  then  applied  for  costs ;  but  the  Court  said,  that^ 

BxNTLET      as  the  point  was  novel,  the  rule  would  be  discharged  with- 

Dawbs.       ^^^  <^^^- 

Rule  discharged,  without  costSL 


June  22.     Stevens  v.  The   Midland  Counties  Railway  Com- 
pany and  Lander. 

QM(»r«,whe-       JL  HIS  was  an  action  a^radnst  the  defendants  for  having 

ther  an  action  ,  ^  i    , , 

foramalidoua  maliciously,  and  without  reasonable  or  probable  cause,  pro- 
^iTueagiSiBt  secuted  the  plaintiflf  on  a  charge  of  having  feloniously  re- 
a  corporetion  reived  a  piece  of  tarpauling,  the  property  of  the  company. 
Per  Alder-        The  defendants  pleaded  not  guilty,  upon  which  issue  was 

•on. B.,  that  it    .   .       ,  ^  &       J'     r- 

wiU  not.  jomed 

At  the  trial,  before  Russell  Oumey,  Esq.,  at  the  last 
Gloucester  Assizes,  it  appeared  that  several  tarpauling^ 
the  property  of  the  defendants  (an  incorporated  company) 
having  been  lost,  the  defendant  Lander,  who  acted  as  the 
company's  superintendent  at  Derby,  made  inquiries  upon 
the  subject,  and  having  foimd  a  small  piece  of  tarpauling  on 
the  premises  of  the  plaintiff,  who  was  a  grocer  at  Chelten- 
ham, inquired  of  him  how  he  had  obtained  it  The  plaintiff 
replied,  that  he  had  received  it  from  a  man  named  Birming- 
ham, a  carrier  in  the  service  of  the  company,  who  had 
given  it  to  him  about  two  years  before,  for  the  purpose  of 
covering  some  sugar  casks  which  Birmingham  had  brought 
from  the  station,  saying,  at  the  time,  that  the  tarpauling  was 
of  no  use  to  the  company.  This  tarpauling,  which  was 
about  a  square  yard  only,  had  some  of  the  company's  letters 
upon  it,  which  had  not  been  obliterated,  and  the  plaintiff  had 
never  made  any  attempt  to  conceal  it,  but  had  used  it  on 
several  occasions  to  cover  goods  which  he  was  carrying  in 
his  cart  to  the  railway  station.     Birmingham  was  charged 
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with  the  larceny  of  the  tarpauling,  and  the  plaintiff  was         ^^^^ 

c;alled  as  a  witness,  but  the  grand  jury  threw  out  the  bilL       Stsyxvs 

I^ander  then  applied  for  a  warrant  against  the  plaintiff  for      midiLlhd 

liaring  feloniously  received  it     This  was  refused;  but  he    _^^"''™ 

,  Railway  Co. 

»>enewed  his  application,  as  he  said,  "  to  punish  some  one, 
in  order  to  deter  others  from  committing  similar  depreda- 
'tkm."    He  at  last  obtained  a  warrant,  and  he  then  applied 
"tx)  a  police  constable  at  night  to  arrest  the  plaintiff     This 
'^  constable  objected  to  do,  on  account  of  the  lateness 
of  the  hour  and  the  respectability  of  the    plaintiff;    to 
"^ch  Lander  replied,  that  he  would  drag  the  plaintiff  out 
of  his  bed.     At  the  Assizes,  a  bill  was  found  against  the 
jlamtifl^  and  the  prosecution  was  conducted  by  the  attor- 
ney of  the  company;   but  the  learned  Judge,  on  hearing 
iwt  of  the  case,  stopped  it,  and  refused  to  allow  any  costs. 
Under  these  circumstances,  it  was  contended,  on  the  part 
<f  the  defendants,  that  an  action  for  a  malicious  prosecution 
"toald  not  lie  against  a  corporation;    and  consequently, 
^  at  all  events,  the  railway  company  were  not  liable. 
^  learned  Judge  reserved  leave  to  the  defendants  to 
Bwve  to  enter  a  verdict  for  them,  and  left  the  case  to  the 
j«ry,  who  foimd  a  verdict  for  the  plaintiff,  with   1001, 
damagea 

Seating  obtained  a  rule  nisi,  in  pursuance  of  the  leave 
'fifierred,  or  for  a  new  trial  on  the  groimd  of  misdirection. 

Vhatdey  and  Oray  shewed    cause. — First,   as  against 
i«nder,  there  was  abimdant  evidence  that  he  acted  mali- 
dowij,  and  without  reasonable  and  probable  cause,  in  the 
froeecution  against  the  plaintiff;  and  consequently,  as  re- 
gards this  defendant,  the  rule  cannot  be  supported. 

Secondly,   with   respect  to   the   question  whether   the 

Action  will  lie  against  the  company,  although  there  is  no 

deciaon  precisely  in  point,  still  the  principle  .of  the  autho- 

jrities  fEivours  the  view  that  it  does  lie.     [Alderson,  B. — 


354f 


EXCHEQUER  REPOBTS. 


1864. 
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v. 

MlOULND 
Ck)DKTIB8 

Railwat  Co. 


How  can  it  be  said  that  a  corporation  is  liable  upon  i 
charge  of  doing  an  act  malo  animo,  when  a  oorpoiatio] 
has  no  animus?  I  do  not  say,  that  the  directors  of  th 
company  may  not  be  individuaUy  Uable,  if  they  knowing!; 
and  maliciously  direct  the  prosecution  of  an  irmocent  per 
son.  But  they  are  not  invested  by  the  company  with  an; 
such  authority.]  A  corporation  is  liable  in  trespass  for  ai 
{ussault  committed  by  their  servant  with  their  authority 
Eastern  CourUies  Eailway  Company  v.  Broom  (a);  al 
though  not  criminaliter,  as  was  observed  by  MavXe,  J.,  « 
the  argument  of  that  case.  Chilton  v.  London  cmd  Croy 
don  Railway  Compa/ny  (b)  was  also  an  action  of  treapas 
against  the  company  for  an  assault  And  a  corporatioi 
aggregate  may  be  indicted  for  a  misfeasance :  Reg.  v.  Orea 
Northern  Railway  Company  (c).  Lord  Den/man,  C.  J 
in  delivering  the  judgment  of  the  Courts  says,  "  Sam 
dicta  occur  in  old  cases,  *  a  corporation  cannot  be  guilty  c 
treason  or  of  felony/  It  might  be  added,  '  of  perjury  c 
offences  against  the  person.'  The  Court  of  Common  Plee 
lately  held,  that  a  corporation  might  be  sued  in  trespa8s(€r 
but  nobody  has  sought  to  fix  them  with  acts  of  immoralit; 
These  plainly  derive  their  character  firom  the  corrupted  min 
of  the  person  committing  them,  and  are  violations  of  tb 
social  duties  that  belong  to  men  and  subjects.  A  corp 
ration,  which  as  such  has  no  such  duties,  cannot  be  guilt 
in  these  cases;  but  they  may  be  guilty,  as  a  body  oorp 
rate,  of  commanding  acts  to  be  done  to  the  nuisance  < 
the  commimity  at  large.  The  late  case  of  Reg,  v.  Bh 
mingham  and  Gloucester  Railway  Compa/ny  (e)  wi 
confined  to  the  state  of  things  then  before  the  Cour 
which  amounted  to  nonfeasance  only,  but  was  by  n 
means  intended  to  deny  the  liability  of  a  corporation  for 


(a)  6  Exch.  314. 
(6)  16  M.  &  W.  212. 
(o)  9  Q.  B.  315. 


(d)  Maund  v.  ManmautMshii 
Canal  Company y  4  M.  &  Gr.  45! 

(e)  3  Q.  B.  223. 
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misfeasaDoe."     \PlcUt,  R — There  are  many  matters  which         18^4. 
would  not  form  the  ground  of  action  against  a  corporation.       Stsvsns 
It  could  hardly  be  said  that  an  action  for  breach  of  pro-      midlIivd 
luse  of  marriage  would  UeagabBt  a  corporation  aggregate.    ^^^ 
AUerson,  B. — ^And,  moreover,  there  is  no  evidence  that 
this  company  authorised  Lander  to  act  unlawfully  in  the 
iBaUer.]    This  is  rather  a  question  of  curious  investigation 
ttan  of  importance. — ^They  also  cited  Sears  v.  Lyons  (a) 
vA  Merest  v.  Harvey  (b). 

Keating,  Huddleston,  and  Powdl,  in  support  of  the 

Tule.— The   defendant  Lander  acted  as  the  agent  of  the 

company,  and  as  such  he  is  joined  with  them  in  this  action. 

I(then,  this  defendant  acted  merely  under  the  orders  of 

tb  company,  although  without  reasonable  and  probable 

tnse,  he  would  not  be  liable,  unless  it  were  also  shewn 

ibt  he  was  personally  actuated  by  malicious  motives.    For 

although  malice  may  be  inferred  from  want  of  reasonable 

^  probable  cause,  still  the  question  of  malice  ought  to  be 

M  to  the  jury:  Mitchell  v.  JenJcvns (c).      In  Brarrvage  v. 

-fWer  {d)y  Bayleyy  J.,  says,  "  '  Malice/  in  common  accepta- 

^  means  ill-will  against  a  person ;  but,  in  its  legal  sense, 

it  means  a  wrongful  act  done  intentionally,  without  just 

<*useor  excusa^^  There  was  no  evidence  of  such  malice,  and 

Gleamed  Judge  should  so  have  directed  the  jury. 

Alderson,  B. — ^The  question  arising  on  the  rule,  so  far  as 
rt  dSects  the  defendant  Lander,  is  not  whether  this  is  a 
^criict  against  evidence,  but  whether  there  was  evidence 
fcf  the  jury  that  the  act  done  by  him  was  done  without 
'Enable  and  probable  caiise  and  maliciously.  I  think  that 
*«ere  was  abundant  evidence.  [His  Lordship  commented  on 
wcfects  and  proceeded:]    The  jury  might  well  infer  from 


(«)  2  Stark  317.  (c)  6  B.  &  Ad.  588. 

(^)  1  Marsh.  139.  {d)  4  B.  &  C.  255. 
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the  expressions  used  by  the  defendant,  that  he  had  some  per- 
sonal spleen  against  the  plaintiff  Any  motive  other  than 
that  of  simply  instituting  a  prosecution  for  the  purpose 
of  bringing  a  person  to  justice,  is  a  malicious  motive  on  the 
part  of  the  person  who  acts  in  that  way.  And  it  appears  to 
me  in  the  present  case,  that  the  prosecution  of  a  person  for 
the  purpose  of  frightening  others,  and  thereby  deterring 
them  from  committing  depredations  upon  the  property  of 
the  company,  is  not  a  motive  of  such  a  direct  character  as  to 
afford  a  legitimate  foundation  for  a  criminal  prosecution.  I 
therefore  think,  that,  as  against  Lander,  there  was  abundant 
evidence  of  malice  to  support  the  action. 

With  respect  to  the  other  part  of  the  rule,  it  seems  to 
me  that  an  action  of  this  description  does  not  lie  against  a 
corporation  aggregate  ;  for,  in  order  to  support  the  action,  it 
must  be  shewn  that  the  defendant  was  actuated  by  a  motive 
in  his  mind,  and  a  corporation  has  no  mind. 

Platt,  B. — I  am  of  opinion  that  there  is  no  evidence 
against  this  corporation.  But  I  do  not  say  that  a  case  might 
not  arise,  in  which  a  motive  might  be  assigned  upon 
which  the  action  could  be  maintained.  The  company  are 
not  responsible  by  reason  of  the  person  acting  as  their  soli- 
citor having  attended  at  the  trial  of  the  prosecution.  It 
was  not  shewn  that  the  company  had  given  directions  for 
this  particular  proceeding,  and  Lander  was  merely  one  of 
their  servants.  Then,  as  to  the  question  against  him,  I 
think  there  was  ample  evidence.  [His  Lordship  stated 
the  facts.]  With  respect  to  the  argument  of  principal 
and  agent:  if  A.  orders  B.  to  conduct  a  prosecution,  and 
both  know  that  the  party  charged  is  innocent,  A  and  B.  are 
equally  to  blama  The  fact  of  B.  obeying  A.'s  conmiand  is 
not  enough  to  exonerate  him  if  he  acts  as  the  defendant 
Lander  here  acted.  This  is  an  answer  to  that  argument^ 
which  is  a  very  weak  one,  that  the  company  are  not  respon- 
sible, as  they  have  no  motive;  and  that  their  servant  is  not 
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responsible,  because  he  was  ordered  by  them  to  do  the  act;        1854. 
90  that,  if  that  argument  were  to  hold  good,  no  one  would       Stbvens 

be  responsible  for  a  scandalous  act  of  this  description.  Midland 

Counties 
Railway  Co. 

Martin,  B. — Lander,  who  assumed  the  whole  control  of 
the  prosecution,  must  be  treated  as  a  principal  There  is 
DO  evidence  that  he  was  acting  otherwise  than  on  his  own 
•ccount  [His  Lordship,  after  commenting  on  the  facts,  pro- 
ceeded:] I  think  that  the  fact  of  the  defendant  Lander 
prosecuting  the  plaintiff,  not  for  the  purpose  of  punishing 
him,  but  to  make  him  an  example  to  others,  is  ample  evi- 
dence of  malica 

I  tiiink  it  unnecessary  to  give  any  opinion  upon  the 
question,  whether  this  form  of  action  would  lie  against  a 
ooiporation.  In  the  present  case,  if  Lander  had  been  the 
KTvant  of  a  private  individual,  or  of  a  trading  copart- 
wrehip,  his  masters  would  not  have  been  liable.  The  rule, 
thoefore,  must  be  absolute  to  enter  a  verdict  for  the  com- 
puiy,  but  discharged  as  to  Lander. 

Rule  accordingly. 
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1854. 

June  26.  KiRBY  V.  SiMPSON. 

In  an  action  X  HE  first  count  of  the  declaration  was  for  assaulting  the 

^toite  for  plaintiff,  giving  him  in  custody  to  a  constable,  and  causing 

«ecution^of  ^  him  to  be  imprisoned  and  kept  to  hard  labour  in  the  house 

his  office,  actr  of  Correction  at  Beverley.     The  second  count  stated,  thai 

ed  maliciously 

and  without  the  defendant,  being  the  owner  of  a  duck  which  the  plain 

^l^^lg  ®  tiff  had  unwittingly  killed,  and  being  anxious  to  punisl 

^t^u  d*to^  ^^®  plaintiff  for  so  killing  the  said  duck,  maliciously  causec 

tioe  of  action  and  instigated  one  John  Blenkin  to  make  a  complain 

the  11  &  12  upon  oath  to  him,  the  defendant,  as  one  of  her  Majesty' 

9*^8uch*  justices  of  the  peace  for  the   East  Riding  of  the  counti 

case,  the  quea-  of  York,  that  the  plaintiff  had,  as  his  hired  servant   ii 

tion  whether  ^  ,         .  i  .         i 

he  acted  bonA    his  the  Said  John  Blenkin  s  said  service,  been  guilty  o 

fide,  or  used       j.  .  j  .  .  j   'n   i_  •!_      •  x 

his  office  CO-      divers  misdemeanours,  miscarriages,  and  ill  behaviour  to 
lourably,doea    ^ar(js  jiim  ^he  said  John  Blenkin,  and  the  said  defend 

not  arise. 

ant  maliciously  convicted  him  the  plaintiff  of  the  said  ol 
fences,  and  wilfully  and  maliciously  and  without  just  caus( 
issued  his  warrant  of  commitment,  whereby  he  command 
ed  the  constable  of  Bridlington,  in  the  said  East  Biding 
to  convey  the  said  plaintiff  to  the  said  house  of  correc 
tion  at  Beverley;  and  also  commanded  the  keeper  of  thi 
said  house  of  correction  to  receive  the  plaintiff  into  his  cua 
tody  in  the  said  house  of  correction,  there  to  remain  and  h 
corrected  and  be  kept  to  hard  labour  for  the  space  o 
twenty-one  days  from  the  date  of  the  said  commitment 
and  the  defendant,  for  the  furtherance  of  the  said  malicioui 
desire,  wrote  a  letter  to  the  gaoler  of  the  said  house  of  cor 
rection  at  Beverley,  ordering  him  to  flog  the  plaintiff  se 
verely:  by  means  of  which  said  several  premises  thi 
plaintiff  has  been  greatly  injured,  and  has  suffered  damages 
Plea:  Not  guilty  by  statute,  and  issue  thereon.  The  fol 
lowing  statutes  were  marked  in  the  margin  of  the  plea 
11  &  12  Vict.  c.  44;  and  20  Geo.  2,  c.  19. 


TRINITY  VACATION,   18  VICT.  359 

At  the  trial,  before  CreasweU,  J.,  at  ihe  last  York  Assizes,      ^®^^ 
it  appeared  that  the  plaintiff  was  a  boy  about  fourteen  years 
of  age,  and  in  the  service  of  one  Blenkin,  by  whom  this  ac- 
tkm  was  brought  as  his  next  friend.     The  plaintiff  was  ex- 
amined as  a  witness,  and  stated,  that,  on  a  certain  occasion 
whilst  passing  a  pond  of  the  defendant,  he  had  killed  one 
of  liis  ducks,  and  which  he  stated  he  believed  to  be  a  wild 
dudL    Shortly  afterwards  his  master,  at  the  instigation  of 
the  defendant^  took  the  plaintiff  before  him  on  a  charge  of 
disobedience  of  his  master's  orders;  when  the  defendant 
■id,  that  as  his  master  had  frequently  on  previous  occar 
aoQS  told  the  plaintiff  not  to  meddle  with  the  defendant's 
dnis,  he  should  send  him  to  prison  for  having  disobeyed 
his  master's  orders,  and  not  for  having  killed  this  duck. 
Tka  plaintiff  denied  that  he  had  ever  received  any  such 
fltdere  from  his  master.     The  defendant,  however,  convicted 
the  plaintiff  under  20  Geo.  2,  a  19,  s.  2,  which  empowers 
justices  of  the  peace  to  punish  servants  for  misdemeanours, 
nuscarriages,  and  ill  behaviour  in    their  masters'  service, 
and  he  drew  up  a  conmiitment  in  the  following  form : — 

"Ewt Riding  '\      "To  the  constable  of  Bridlington  in  the 
of  the  county   >said  Riding,  and  to  the  keeper  of  the  house 
^  of  correction  at  Beverley,  in  the  said  Riding. 
Whereas   information   and   complaint  hath  been  made 
unto  me,  one  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  Riding,  upon  the  oath  of  John  Blenkin,  farmer, 
of  Boynton  in  the  said  Riding,  that  John  Kirby,  of  Brid- 
lington, his  hired  servant,  hath  in  his  said  service  been 
gnilty  of  divers  misdemeanours,  miscarriages,  and  ill  beha- 
riour  towards  him  the  said  John  Blenkin,  and  particularly 
^y  neglect  and  disobedience  of  orders  on  the  2nd  instant^ 
M  well  as  on  many  other  occasions;  and  whereas,  in  pur- 
soanoe  of  the  statute  in  that  case  made  and  provided,  I 
^^e  duly  examined  the  proofs  and  allegations  of  both  tho 
^d  parties  touching  the  matter  of  the  said  complaint;  and. 
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upon  due  consideration  had  thereof,  have  adjudged  and  de 
termined  that  the  said  John  Kirby  hath  in  his  servio 
SiMFsoK.  aforesaid  been  guilty  of  divers  misdemeanours,  miscaniagec 
and  ill  behaviour  towards  him  the  said  John  Blenkin,  aii< 
particularly  by  neglect  of  duty  and  disobedience  of  order 
on  the  2nd  instant,  as  well  as  on  sundry  other  occasions:  '. 
do.  therefore,  convict  him  of  the  said  oflfence,  in  pursuano 
of  the  statutes  in  that  case  made  and  provided.  These  ar 
therefore  to  command  you,  the  said  constable,  forthwith  i 
convey  ihe  said  John  Kirby  to  the  said  house  of  correctioi 
at  Beverley  aforesaid,  and  to  deliver  him  to  the  keepe 
thereof  with  this  warrant  And  I  do  hereby  command  yoi 
the  said  keeper,  to  receive  the  said  John  Kirby  into  you 
custody  in  the  said  house  of  correction,  there  to  remain  cmi 
be  corrected  and  held  to  hard  labour  for  the  space  o 
twenty-one  days  from  the  date  hereof;  and  for  your  » 
doing  this  shall  be  your  sufficient  warrant 

"  Given  under  my  hand  and  seal,  June  8,  A.D.  1853. 

"F.  Simpson,"  (ls). 

On  the  plaintifiTs  arriving  at  the  prison,  the  govemoa 
wrote  to  the  defendant  requesting  to  know  what  waf 
intended  by  the  words  "to  be  corrected"  in  the  form 
which  were  unusual  The  defendant  wrote  in  reply,  thai 
the  plaintiff  was  to  be  flogged,  as  he  had  received  sev^ 
complaints  from  the  plaintiff's  master  of  him.  The  plain- 
tiff was  accordingly  flogged.  The  plaintiff's  attorney  de 
posed,  that,  in  a  conversation  with  the  defendant,  the  lattei 
stated  that  he  had  done  what  he  did  for  the  boy  s  good 
and  that  he  had  further  said,  that,  imless  the  attorney  woulc 
promise  not  to  bring  an  action  against  him,  he  would  gel 
the  boy  committed  to  prison  again  for  killing  the  duck. 

At  the  close  of  the  plaintiff's  case,  it  was  contended  oi 
the  part  of  the  defendant,  that  he  was  entitled  to  notice  o: 
action  under  the  9th  section  of  the  11  &  12  Vict  c.  44 
and  that>  as  no  notice  had  been  given,  the  pluntiff  must  \h 
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DOTSuiteA    On  the  part  of  the  plaintiflF  it  was  contended,      ^  1854^ 

that  there  was  evidence  that  the  defendant  had  used  his 

office  colorably,  and  that  the  question  whether  the  defendant 

IBS  entitled  to  notice  depended  upon  his  having  done  what 

ke  did  in  the  bon&  fide  belief  that  he  was  acting  as  a  mar 

gistrate,  which  was  a  question  for  the  jury.     The  learned 

Judge,  however,  thought  that  the  defendant  was  entitled  to 

notice,  and  that  there  was  no  such  question  for  the  jury. 

He  accordingly  nonsuited  the  plaintiff,  reserving  leave  to  him 

to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict. 

In  Easter  Term,  E.  V.  Price  obtained  a  rule  nisi  accord- 
ingly, or  for  a  new  trial,  on  the  ground  of  misdirection. 

P.  Thompson  shewed  cause. — A  magistrate  who  acts 
ipongfiilly  in  the  execution  of  his  oflSce  is  entitled  to 
notice  of  action,  under  the  9th  section  of  the  11  &  12 
Vict  a  44.  And  notice  is  necessary,  although  he  acts  maid, 
fide  in  such  case,  for  the  question  of  bona  fides  does  not  arise. 
The  Igt  section  of  the  11  &  12  Vict  c.  44,  after  reciting 
that  it  is  expedient  to  protect  justices  of  the  peace  in  the 
execution  of  their  duty,  enacts,  that  "  every  action  here- 
after to  be  brought  against  any  justice  of  the  peace  for  any 
act  done  by  him  in  the  execution  of  his  duty  as  such 
jnstice,  with  respect  to  any  matter  within  his  jurisdiction  as 
SQch  justice,  shall  be  an  action  on  the  case  as  for  a  tort ; 
wd  in  the  declaration  it  shall  be  expressly  alleged,  that 
Rich  act  was  done  maliciously  and  without  reasonable 
Mid  probable  cause ;  and  if  at  the  trial  of  any  such  action, 
^n  the  general  issue  being  pleaded,  the  plaintiff  shall 
M  to  prove  such  allegation,  he  shall  be  nonsuit  or  a  ver- 
dict shall  be  given  for  the  defendant"  Then  the  2nd 
*ction  enacts,  that,  for  an  act  done  by  a  justice  without 
jurifidiction,  or  where  he  exceeds  his  jurisdiction,  it  shall 
^t  be  necessary  to  make  the  averment  in  the  declaration 
^required  by  the  1st  section;  jyrovided,  that,  in  case  the 


362  EXCHEQUER  REPORTa 

act  is  done  under  a  conviction  or  order,  such  convicti 
order  shall  have  been  first  quashed.  Under  the  lattc 
Simpson.  ^^^^>  ^^®  plaintiff  was  not  entitled  to  succeed  upon  th 
count  of  this  declaration,  inasmuch  as  the  convictioi 
not  only  not  'quashed,  but  it  was  given  in  evidence : 
indeed,  that  count  could  not  be  supported,  except  b 
proof  of  that  instrument:  Haylock  v.  Sparke(a), 
V.  Cookson  (6).  The  conviction,  if  good  on  the  face 
is  conclusive  evidence  of  the  facts  it  contains:  Br\ 
V.  Kinnai/rd  (c).  The  8th  section  enacts,  that  "  no  t 
shall  be  brought  against  any  justice  of  the  peace  fo: 
thing  done  by  him  in  the  execution  of  his  office,  unle 
same  be  commenced  within  six  calendar  months  next 
the  act  complained  of  shall  have  been  committed." 
the  9th  section  enacts,  that  "no  such  action  shall  be 
menced  against  any  such  justice  of  the  peace  unti 
calendar  month  at  least  after  a  notice  in  writing  of 
intended  action  shall  have  been  delivered  to  him  oi 
&c.  And  the  11th  section  enables  the  justice  to  t 
amends,  and  the.  injured  party  may  accept  the  sum 
dered  in  satisfaction  of  his  damages ;  and  if  he  do  n 
cept  the  sum,  the  amount  of  damage  becomes  a  questi< 
the  jury.  So  that  the  statute  does  not  give  a  defence  i 
action;  and  the  defendant  may  tender  a  very  large  st 
money,  which,  nevertheless,  the  jury  may  think  insuffi 
Now,  the  1st  section  shews,  that  the  justice  must 
acted  maliciously,  to  be  subject  to  such  an  action  a£ 
embodied  in  the  second  count ;  and  a  notice  of  action  i 
not  be  necessary  in  a  case  where  there  is  no  cause  of  a 
And  farther,  the  8th  section  speaks  of  the  action 
against  the  justice  "  in  the  execution  of  his  ojfflce,' 
"  duty;"  and  the  9th  section  says  "  svxh  action,"  ih 
against  him  "  in  the  execution  of  his  duty."  The 
count  of  the  declaration  alleges,  that  the  defendant  w 

(a)  1  E.  &  B.  471.        (6)  16  East,  13.        (c)  1  Bro.  &  Bing. 
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icting;  and,  therefore,  as  far  as  regards  the  notice  of  action  ^®^^ 
his  bona  fides  is  immateriaL  None  of  the  numerous  au- 
thorities npon  the  question  of  bona  fides  affect  this  point 
In  the  following  cases,  where  the  question  arose,  the  de- 
fendant s  act,  by  its  character,  rendered  it  a  doubtful  matter 
whether  the  act,  as  done,  was  or  was  not  believed  by  the  de- 
imdant  to  have  been  done  by  him  in  pursuance  of  the  par- 
tbolar  statute  affording  him  protection: — Staight  v.  Gee  (a). 
Cool  V.  Leonard  (6),  Beechey  v.  Sides  (c),  Cann  v.  Clipper- 
ton  ((i),  Hazeldine  v.  Orove  (e),  Kine  v.  EvershedXf), 
Mggs  V.  Evelyn  (gr).  Bird  v.  Gunaton  (A),  Morgcm  v. 
tdmer  (i),  WeUer  v.  Toke  (i),  James  v.  Saunders  (i^, 
ffi^A^  V.  Wales  (m),  Hughes  v.  Buckland  (n),  Horn  v. 
Tkomhorough  (o).  Booth  v.  Clive  (p).  [Martin,  B. — 
Whit  do  you  say  to  Wedge  v.  Berkeley {q)l]  There  the 
chaiBcter  in  which  the  defendant  acted  was  equivocal.  It 
m  perhaps  a  question  there  for  the  jury,  whether  the  de- 
faidant  bon&  fide  believed  that  he  was  acting  as  a  magis- 
tnte.  Here  it  is  admitted  on  the  record  that  the  defendant 
icted  in  the  execution  of  his  duty,  although  he  acted  mali- 

In  the  next  place,  if  it  was  necessary,  to  entitle  the  de- 
fendant to  notice,  that  he  should  have  entertained  a  bonfl, 
fide  beUef  that  he  was  acting  in  the  execution  of  his  oflSce 
onder  this  statute,  that  is  a  question  proper  for  the  decision 
rf  the  presiding  Judge.  This  Coiui;  so  decided  in  the 
recent  case  of -ArnoW  v.  Hamel(f),  upon  the  language  of 
the  8  4  9  Vict,  a  87,  which  is  similarly  worded  to  the  1 1 

(a)  2  St*rk.  445.  {k)  9  East,  364. 

W  6  R  &  C.  351.  (0  10  Bing.  429. 

W  9  R  &  C.  806.  (m)  6  Bing.  336. 

W  10  A.  &  E.  582.  (n)  15  M.  &  W.  346. 

(<)  3  Q.  R  997.  (o)  3  Exch.  846. 

(/)  10  Q.  R  143.  (p)  10  C.  B.  827. 

is)  2  H.  Bla.  1 14.  {q)  6  A.  &  E.  663. 

(*)  2  Chit.  459.  (r)  9  Exch.  404. 
■')2B.&C.  729. 
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&  12  Vict  c.  44.  The  12th  section  of  this  Act  requires  tfc^e 
plaintiff  to  prove  that  the  necessary  notice  has  been  giY&mi, 
Simpson,  on  failure  of  which  the  plaintiff  is  to  be  nonsuited,  or  a 
verdict  is  to  be  given  for  the  defendant — He  referred 
Wagstaffe  v.  Sharpe  (a),  and  Shearwood  v.  Hay  (b). 

E.  F.  Price  in  support  of  the  rule. — ^The  plaintiff  co: 
tends,  first,  that  the  11  &  12  Vict  a  44,  has  no  appUcati( 
to  the  present  case ;  and  secondly,  that,  if  it  has,  the  leami 
Judge  ought  to  have  left  the  question  to  the  jury  wheih 
the  defendant  acted  bon&  fide  or  not  in  the  execution  of 
oflSce  as  a  justice  of  the  peace.     In  the  latter  view  of 
case,  the  law  remains  as  it  stood  under  the  24  Geo.  2,  a 
Now,  the  declaration  does  not  charge  the  defendant  wr 
having  done  improperly  any  act  in  the  execution  of  the  ofifi-*^ 
of  a  magistrate,  which  was  illegal  as  being  either  contrsu^ 
to  law  or  an  error  in  fact;   but  the  declaration   charg^^v 
him  with  having  coloinrably  made  use  of  the  power  giveo 
him  for  the  purpose  of  satisfying  a  personal  grudge;  9nd, 
therefore,  he  cannot  be  said  to  have  acted  in  the  execution 
of  his  oflSce.     The  9th  section  of  the  11  &  12  Vict  a  44, 
applies  only  to  those  cases  in  which  matters  are  properly 
brought  before  the  justices,  but  in  which  they  act  im- 
properly.    The  defendant  here  was  no  more  protected  than 
a  private  person  would  be.     Baii^n  v.   BricknM(c)  is 
in  favour  of  this  view. 

Secondly,  assuming  the  statute  11  &  12  Vict  a  44,  to 
apply,  the  question  whether  the  defendant  acted  bon&  fide 
or  not,  was  for  the  jury.  If  the  defendant  did  not  so  act,  he 
was  not  entitled  to  notice.  [Pa7'ke,  B. — ^The  first  count  can- 
not be  sustained.  The  second  count  shews  that  the  defend- 
ant was  acting  as  a  magistrate,  which  a  person  may  do  al- 
though he  acts  maliciously;  and  the  1st  section  of  the  statute 
contemplates  his  acting  maliciously.     The  plaintiff's  case  is^ 

(a)  3  M.  &  W.  621.  (6)  6  A.  &  E.  383.  (c)  13  Q.  B.39a 
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fiuX  the  defendant  was  abusing  his  authority  as  a  magis-         ^^^ 
teita    Then  the  9th  section  requires  a  notice  to  be  given.        Kirbt 
lHaH  R— The  second  count  does  not  state  that  the  de-      g^^ 
Cendant  did  the  act  maliciously.]     No  objection  of  that  de- 
wription  was  raised  at  the  trial;   and  if  it  had  been,  no 
^oobt  aa  amendment  would  have  been  allowed 

Pabks,  R — I  am  of  opinion  that  this  rule  ought  to  be 

^schaiged,  as  I  think,  that^  under  the  circumstances,  the 

vioiMRiii  was  right    The  declaration  consists  of  two  sepa- 

vte  dkarges.    The  first  count  alleges  that  the  defendant 

^■nhed  tJie  plaintiff  and  caused  him  to  be  imprisoned  in 

iQie  house  of  correction  at  Beverley.     In  order  to  prove 

^  count,  the  plaintiff  gave  in  evidence  an  instrument 

iriudi  IB  both  a  commitment  and  a  conviction.     Upon  that 

^nxA,  the  plaintiff,  by  so  doing,  put  himself  out  of  Courts  for 

kdiewed  a  conviction  good  on  the  &ce  of  it,  and  which, 

lot  having  been  quashed,  afforded  a  protection  to  the  de- 

fcadant  as  a  magistrate,  imder  the  2nd  sect  of  the  11  &  12 

^tL  CL  44.    The  second  count  admits  that  the  defendant 

in  doing  the  act  comphuned  of  acted  as  a  magistrate,  for  it 

ilkgei^  that  the  defendant,  having  malicioiisly  instigated 

fte  plaintiff's  master  to  make  a  complaint  before  him  as  a 

jwtice  of  the  peace,  maliciously  convicted  the  plaintiff  of 

the  offence  charged,  and  wilfully  and  without  sufficient 

<*Me  issued  his  warrant  of  commitment     Upon  the  fia-ce 

of  that  count,  it  clearly  appears  that  the  defendant  acted 

tt  a  justice  of  the  peace,  and  as  such  he  was  entitled  to 

Jwtioe  of  action,  as  required  by   the  Act  of  Parliament. 

Now,  whether  the  question  of  bona  fides,  in  a  case  where  it 

•W8,  is  one  for  the  Judge  or  for  the  jury,  I  think  it  to  be  un- 

"^WMBary  to  give  any  opinion.     In  Hazddine  v.  Ghrove  (a), 

««  Court  of  Queen's  Bench  refused  to  grant  a  new  trial, 

CO  the  objection  that  the  question  of  bona  fides  was  for  the 

(a)  3  Q.  R  997. 
^OL.  X.  B  B  EXCH. 
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2854^  jury,  on  the  ground  that  the  plaintiff  had  not  demanded 
that  that  question  should  be  put  to  the  jury.  The  Court 
there  said,  that  such  questions  were  for  the  jury,  although  it 
was  the  common  practice  to  submit  them  first  to  the  Judga 
But  I  entertain  some  doubt  whether  that  law  now  holds 
good  in  actions  against  magistrates  as  such.  In  the  reocsnt 
case  of  Arnold  v.  Hamel  (a),  where  the  question  as  to  the 
necessity  of  notice  turned  upon  the  wording  of  the  Customs 
Act  8  &  9  Vict  c.  87,  this  Court  held  that  the  question  was 
for  the  Judge  At  that  time  it  was  not  present  to  my  mind 
that  the  wording  of  the  Customs  Act  was  very  similar  to 
that  of  the  statute  24  Qeo.  2,  a  44,  s.  8.  If  the  case  stood 
upon  the  last-named  statute,  I  should  have  thought  that 
the  law  as  laid  down  in  Arnold  v.  Hamd  applied.  The 
wording  of  the  11  &  12  Vict.  c.  44,  is  rather  different;  buti 
do  not  think  that  such  dissimilarity  affects  the  question, 
and  I  doubt,  whether  these  preliminary  matters  about 
notice  and  so  forth  are  not  properly  for  the  determination 
of  the  Judge.  It  is,  however,  unnecessary  to  decide  that 
point,  as  under  the  circumstances  of  the  present  case  the 
nonsuit  was  right  Now,  the  1st  section  of  the  11  &  12 
Vict  a  44,  assumes  that  a  person  may  act  rruxlicuyudy  and 
without  reasonable  and  probable  cause,  and  nevertheless  be 
acting  in  the  execution  of  his  duty  as  a  justice  of  the  peace. 
The  9th  section  says,  that  ''no  aiLch  action  shall  be  com- 
menced against  8iu:h  justice  of  the  peace,  until  one  calendar 
month  at  least  after  a  notice  in  writing  of  such  intended 
action,"  &c. ;  and  in  order  to  see  what  is  meant  by  the  words 
"  such  action,"  by  referring  to  the  previous  section  (sect  8), 
we  find  that ''  no  action  shall  be  brought  against  any  justice 
of  the  peace  for  anything  done  by  him  in  the  execution  of 
his  office,  except  the  same  be  commenced  within  six  calen- 
dar months,"  &c. ;  so  that,  taking  these  sections  together,  it 
is  clear  that  a  person  may  act  maliciously,  and  yet  act  in  the 

(a)  9  Exch.  404. 
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execution  of  his  office  as  a  justice  of  the  peace,  and  that  in  ,  ^^^' 
such  case  notice  must  be  given  to  him.  The  learned  Judge 
therefore  acted  rightly  in  nonsuiting  the  plaintiff,  in  the 
ibsenoe  of  notice.  As  to  the  facts  of  the  case,  I  think 
diat  there  was  no  evidence  of  want  of  reasonable  and 
probable  cause;  but  the  learned  Judge  seems  not  to  have 
proceeded  upon  that  groimd,  which  was  a  matter  for  his 
eoosideration,  but  upon  the  want  of  the  notice  of  action. 
The  plaintiff  in  this  action  proceeds  against  the  defendant 
loldy  in  his  character  of  a  magistrate,  and  a  notice  of  action 
ii  required  by  the  statute,  that  the  magistrate  may  have 
tiie  (qqportunity  of  tendering  amends.  I  may  add,  that 
tbeae  observations  apply  only  to  this  statute,  and  not  to 
dioae  cases  which  may  arise  under  various  Acts  of  Parliar 
meat,  affording  protection  to  persons  who  act  under  a  bona 
fide  belief  that  they  are  acting  under  the  provisions  of  the 
pirticolar  Act  which  is  supposed  to  give  them  authority. 

Piatt,  B. — I  am  of  the  same  opinion.      The  question 
appears  to  me  to  turn  wholly  upon  the  construction  of  the 
11  4  12  Vict.  c.  44,  illustrated,  so  far  as  it  can  be,  by  the 
various  decisions  which  have  proceeded  upon  similar  sta- 
tutes, and  more  especially  upon  the  24  Geo.  2,  c.  44.     Tlie 
anaogement  of  the  II  &  12  Vict  c.  44,  is  not  very  perspi- 
cuous; and  I  must  say,  that  I  do  not  well  understand  it 
Tbe  Ist  section,  which  applies  to  the  case  of  a  magistrate 
acdng  within  his  jurisdiction,  does  not  make  it  necessary 
tiiat  the  conviction  should  be  set  aside  before  the  action 
cao  be  brought    But  by  the  2nd  section,  in  which  the  case  is 
ooQtemplated  of  a  person  acting  wholly  without  jurisdiction, 
the  o(Hiviction  must  be  first  set  aside.    One  would  have  sup- 
posed that  the   Legislature   intended  to  provide  for   the 
^^pposite  result,  namely,  that  when  a  magistrate  acts  mali- 
Qoudy  and  without  reasonable  and   probable   cause,  but 
within  his  jurisdiction,  it  should  be  necessary  to  remove 
^  which  prevents  the  action,  namely  the  conviction ;  and 

bb2 
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1854.  that  in  a  case  where  the  party  has  acted  wholly 
KiBBT  jurisdiction,  to  leave  it  as  it  stood  Be  that,  howei 
g^j^j^  may,  I  think  this  nonsuit  was  right  The  8th 
uses  the  terms,  "  in  the  execution  of  his  ofl&oe,''  wl 
1st  section  says  "  duty/'  The  8th  section  does  not 
any  section  in  particular,  and  may  be  taken  to  appl 
1st  and  2nd  sections  in  the  cases  where  a  defend 
acted  either  with  or  without  jurisdiction.  This  may 
for  the  change  of  language  in  the  different  section 
Act  It  appears  to  me,  that  the  present  case  &11 
the  1st  section.  It  may  be  true  that  the  defendani 
the  master  of  the  plaintiff  to  make  the  complab 
nevertheless,  when  made,  he  had  jurisdiction.  B 
in  that  case,  according  to  the  1st  section,  it  is  nece 
allege  in  the  declaration,  and  to  prove,  that  the  dc 
acted  malicioualy  and  without  reasonable  and  ] 
cause.  Then,  according  to  the  9th  section,  the  de 
is  entitled  to  notice,  whatever  may  have  been  his 
for  that  instigation.  It  seems  to  me,  therefore,  u{ 
sideration  of  these  sections  of  the  11  &  12  Vict  a 
the  learned  Judge  acted  rightly  in  holding  that  s 
action  ought  to  have  been  given  in  this  case. 

Martin,  B. — I  have  come  to  the  same  conclusi< 
upon  an  examination  of  the  real  cause  of  action 
the  defendant,  I  apprehend  that  the  case  &lls  wil 
1st  section  of  the  Act.  Assimiing  the  second  com 
so  far  amended  as  to  meet  any  objection  to  its  fo 
complaint  is,  that  the  defendant  maliciously  instiga 
plaintiff's  master  to  prefer  a  charge  against  the  ; 
in  breach  of  his  duty  as  a  servant;  and  that  thereu 
defendant,  without  sufficient  evidence  of  any  such 
of  duty,  convicted  him  of  the  offence,  and  sent  him 
son;  in  other  words,  that  the  defendant,  apparently 
jurisdiction  in  the  matter,  without  reasonable  or  p 
cause,  convicted  the  plaintiff.     That  is  a  case  wit! 
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Ist  flection  of  the  Act^  and  the  defendant  is  entitled  to  no- 
tice under  the  9th  section.  It  is  clear  that  the  plaintiff 
WIS  sent  to  prison  under  a  conviction  of  the  defendant  as  a 
jortioe  of  the  peaoa  This  was  an  act  by  the  defendant  in 
the  execution  of  his  office,  and,  under  the  section  men- 
tioDed,  he  was  entitled  to  notice. 
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Rule  discharged  (a). 


(a)  Alto  tiie/orm  of  the  notice, 
Mfd^ffor  Y.  Neifidd^  3  K  &  B. 
n4;A/^  J,  there  says,  "^  If  the 
Mirfamigistnite  is  done  with- 
■^jimdictiony  it  is  a  trespass; 


if  within  the  jurisdiction,  the  ac- 
tion rests  upon  the  corruptness 
of  motive,  and  to  establish  this 
the  act  must  be  shewn  to  be  mi^ 
licious.** 


{ 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  Ervw  fvoiYh  the  Court  of  Excktqy^r) 


^^ne  17,  Place  u  Potts  and  Another. 


'f^  ft^*l!t°Si  TSIS  waa  a  proceeding  in  error  upon  a  judgment  oi 
defendanu       Court  below  in  favour  of  the  defendants  (a). 

pleaded  in  bar 
of  the  further 

maintenance  Wotson,  (C.  E.  PoUock  with  him),  for  the  plaint] 

as  to  a  certain  error,  (the  plaintiflF  below  (6),)  (June  16). — ^The  instituti* 

thrmoney  ^^®  proceedings  in  the  Admiralty  Court  between  the 

claimed,  the  holder  and  the  defendants  is  no  bar  to  this  action. 

hypothecation 

of  the  ship  plaintiff  is  no  party  to  the  suit  in  the  Admiralty  Cour 

Se  n^ter,  a^  IS  merely  monished  to  pay  the  proceeds  of  the  wreck 

^Vcoijrt'  ^®  registry.    If  the  Court  of  Admiralty  had  proceed 

by  the  obligee  judgment,  it  might  be  admitted,  that  such  proceeding,! 

ry  bond,  a  mo-  a  judgment  in  rem,  would  have  been  pleadable  in  b 

m^dingThe  ^his  action ;  but  the  plea  sets  up  as  a  defence  the  i 

defendanu  on  pendency  of  a  suit  in  which  the  result  is  not  ascerta 

or  before  a  day   r  *f 

named  to  Prior  to  the  statute  3  &  4  Vict.  c.  65,  the  Court  of  A 
r^Sry  the  ralty  had  no  power  to  deal  with  the  freight,  which  wa 
ihe'freightto^'^  coverable  only  in  a  Court  of  common  law.  It  is  submi 
abide  the  iudg-  that  the  proceedings  in  the  two  Courts  being  different 

mentofthe  ^  o.  ® 

Court  con- 
cerning the  said  bond,  or  to  appear  and  Bhew  good  cause  to  the  contraiy,  and  further 
and  to  receive  as  unto  law  and  justice  should  appertain ;  and  that  the  defendants,  being  x 
to  shew  any  such  cause,  did,  in  obedience  to  the  monition,  after  the  commencement  • 
action,  and  were  forced  to,  pay  into  the  registry  the  said  sum  of  money,  to  abide  the 
ment  of  the  Court : — Held,  on  error,  affirming  the  judgment  of  the  Court  below,  that»  i 
Court  of  Admiralty  has  jurisdiction  to  decide  all  questions  as  to  fivight  in  such  a  ctM 
plea  was  good. 

(a)   8  Exch.  705,   where  the       Wightman,J.,Cres9W€lljJ^Ei 
pleadings  are  fully  set  out.  WiUiams,  J.,  Crampton,  J-i 

(6)  Before  Coleridge,  J .,  MatUe,J.,      Cnywaler,  J. 
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one  bemg  in  persona/m,  and  the  other  m  rent,  the  pendency      ^  ^^54. 

of  the  proceeding  in  the  Admiralty  CJourt  cannot  be  pleaded 

in  bar  to  an  action  for  fireight  in  a  Court  of  common  law. 

There  is  no  direct  authority  upon  the  question.   Harmer  v. 

M(a)  is  the  converse  of  this  case.     It  may,  however,  be 

cited  in  support  of  the  plaintifiTs  position.     Jervis,  C.  J., 

there  says,  in  delivering  the  judgment  of  the  Court,  "  We 

bve  already  explained,  that  in  our  judgment  a  proceeding 

in  rem  differs  from  one  in  personam ;  and  it  follows,  that, 

the  two  suits  being  in  their  natiure  different,  the  pendency 

tf  the  one  cannot  be  pleaded  in  suspension  of  the  other." 

I(  in  the  event,  it  should  be  held  that  the  bond  holder  has 

^  right  to  recover,  or  if  that  suit  should  be  compromised  by 

^  parties  to  it,  and  this  plea  be  held  to  be  a  good  answer 

to  this  action,  it  is  for  ever  barred.     [CresawM,  J. — ^The 

fuestion  depends  upon  the  point  how  &r  the  Admiralty 

Court  has  jurisdiction  to  adjudicate  upon  the  freight     If  it 

'^^B  complete  jurisdiction,  we  must  assume  that  it  will  do 

is  equitable ;  and  if  it  should  be  found  that  the  defend- 

aie  entitled,  as  between  the  obligee  of  the  bottomry 

l^ond  and  themsdves,  to  the  money,  it  would  be  returned 

W^  them.]      If  the  question  as  to  freight  arises  inciden- 

"^i^y,  the  Court  of  Admiralty  cannot  do  complete  justice 

^^^etween  the  parties;  and  in  such  case  the  Coiirt  of  Chan- 

^^wy  is  the  proper  tribimal  for  redress:  Duncan  v.  M'Cal- 

■^wm<(6),  The  (huirdicm(c).     The  pendency  of  the  pro- 

^^eeding  in  the  Admiralty  Court  caimot  be  pleaded  in  bar  to 

^e  action.     A  fDreign  attachment  is  no  bar  to  an  action, 

^^leas  it  be  pleaded  as  having  been  commenced   before 

««ti(m  broc^t:  Bahvngton  v.  Babvngton{c[)y  Humphrey  v. 

Bams{e),  Webb  v.  HurreUiJ).    The  Court  below,  in  their 

jidgment^  proceeded  upon  the  assumption  that  the  Court 

of  Admiralty  has  jurisdiction  to  settle  all  questions  with 

(a)  7  Moore  P.  C.  267.  {d)  Cro.  Eliz.  167. 

WJBmiv.  409.  (e)  Id.  691. 

W  3  Rob.  Adm.  Rep.  93.  (/)  4  C.  B.  287. 
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2^54^  reference  to  the  freight;  and  they  adopted  the  opinion 
of  Dr.  Luahvngton  in  the  case  of  The  Dowthorpe{a),  to 
which  the  Court  was  referred  by  that  learned  Judge.  He 
there  says,  "  seeing  that  the  Statute  3  &  4  Vict,  c  65, 
ss.  3  &  4  (b),  has  relieved  the  Court  from  all  obstacles  which 
formerly  existed  as  to  the  titles  of  mortgagees  in  respect  to 
the  ship,  I  cannot  but  think  that  the  same  statute  which 
enables  this  Court  to  adjudicate  upon  the  claims  of  rmorir 
gagees  against  ships,  virtually  confers  upon  the  Court  the 
same  power  over  the  freights,  or  the  funds  in  Court  repre- 
senting the  freights,  otherwise  it  would  be  impossible  fei 
the  Court  to  determine  a  question  of  mortgage  upon  the 
net  proceeds  of  the  ship  itsel£''  It  is,  however,  submitted, 
that  such  jurisdiction,  which  did  not  exist  prior  to  the  sta- 
tute, is  not  given  by  it:  Holy  v.  Ooodaon(c).  The  Srd 
and  4th  sections  give  the  Court  of  Admiralty  jurisdicti(» 
over  the  claims  of  the  mortgagees  of  vessels,  and  enable  il 
to  decide  all  questions  as  to  the  title  to  the  vessels,  '^  or  thi 
proceeds  thereof  remaining  in  the  registry,  arising  in  an} 
cause  of  possession,  salvage,  damage,  wages,  or  bottomiy," 
instituted  in  that  Court  There  is  no  mention  of  freight  Thi 
statute  cannot  apply  to  money  due  as  freight  in  the  hand 
of  the  owner  of  the  goods.  The  Court  of  Admiralty,  there 
fore,  could  not  do  complete  justice  between  the  parties 
Story's  Conflict  of  Laws,  p.  592. — ^There  is  a  further  ob 
jection  to  the  plea.  It  does  not  shew  that  the  obligee  o 
the  bond  had  a  right  of  action  in  the  Admiralty  Court  I 
is  not  alleged  that  the  vessel  had  arrived  at  her  port  c 
destination,  which  would  be  essential  to  give  the  bond 
holder  a  right  of  action.  The  plea  merely  states,  that  tb 
plaintiff  was  entitled  to  freight  [Ma^de,  J. — ^The  sul 
stance  of  the  plea  is,  that  the  Court  of  Admiralty  has  Juibj 
diction  in  the  matter.     If  the  vessel  had  not  arrived,  tl: 


(a)  2  W.  Bob.  73.  (b)  Sect.  32,  in  the  report  by  mistake. 

(c)  2  Meriv.  77. 


TRmmr  vacation,  is  vict.  873 

snitfiuls;  but  that  does  not  deprive  the  Court  of  jurisdic-         ^®^4- 
tkm.]  Place 


Bramwell  {Lush  with  him)  contra — It  is  admitted  by 
the  plaintiff  that  the  defendants  have  been  compelled  to 
pay  the  fineight  into  the  registry  of  the  Admiralty  Court, 
lod  that  ihey  have  no  means  of  getting  a  return  of  it.     If 
the  pJAJntiff  succeeds  in  this  action,  the  defendants  will  have 
twice  to  pay  the  same  claim.     [Erie,  J. — I  wish  to  have 
judicial  certainty  that  the  Court  of  Admiralty  has  jurisdic- 
tkm  to  make  a  proper  distribution  of  the  freight     The 
Gbort  of  Exchequer   appears  to  have  acted  on  the  opin- 
ion of  Dr.  Lushi/ngUm,   for  whose  opinion   I   entertain 
great  lespect;  but  I  wish  to  be  informed  whether  there  is 
nj  further  and  direct  authority  upon  the  point]     The 
Admiralty  Court  must  have  the  jurisdiction  relied  upon 
l)f  the  defendants,  from  the    nature  of  the  proceedings. 
The  parties  are  brought  into  the  Court  as  the  possessors  of 
t  certain   res,    over  which  that   Court  has  jurisdiction ; 
«ad  that  res  being  brought  into  Court,  the  parties  have 
W  their  control  over  it,  as  it  is  taken  out  of  their  hand& 
In  the  case  of  The  Dowthorpe,  it  is  rightly  assumed,  that 
^  Court  of  Admiralty  has  such  jurisdiction. — He   was 
^  stopped  by  the  Court 

yfotson  replied.  Cur  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — This  was  an  action  for  freight,  and  the 

^lefendants  pleaded  in  bar  to  the  further  maintenance  of 

^e  action,  as  to  386Z.  178.  9c?.,  parcel  of  the  money  claimed, 

^  hypothecation  of  the  ship  and  freight  by  the  master,  a 

^t  in  the  Admiralty  Court  by  the  obligee  of  the  bottom- 

^  bond,  a  monition  commanding  him,  on  or  before  a  day 

^^*naed,  to    bring   into  the  registry  the  said   money  due 

for  the  freight,  to  abide  the  judgment  of  the  Court  con- 

^*nung  the  said  bond,  or  to  appear  and  shew  good  cause 


V. 

Potts. 
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}^^^  to  the  contrary,  and  further  to  do  and  receive  as  unto  la^ 
and  justice  should  appertain;  and  that,  being  unable  t< 
shew  any  such  cause,  they  did,  in  obedience  to  the  monitioi) 
afler  the  commencement  of  the  action,  and  were  forced  tc 
pay  into  the  registry  the  said  siun  of  money,  to  abide  th< 
judgment  of  the  Court  To  this  plea  there  was  a  genera 
demurrer,  and  in  the  Court  below  judgment  passed  for  tb 
defendant;  and  as  we  think  properly. 

It  cannot  be  disputed  that  the  Court  of  Admiralty  hac 
authority  to  compel  the  defendants  to  pay  into  the  registry 
to  abide  its  judgment  on  the  bottomry  bond,  the  amouni 
due  for  freight,  being  the  very  sum  sought  to  be  Tecoverei 
in  this  action. 

The  jurisdiction  of  the  Court  in  this  respect  is  perfect!] 
well  established,  and  its  nature  well  known.  The  suit  h 
not  merely  against  the  person  of  the  ship,  or  freight  owner 
or  consignor  or  consignee  of  the  goods,  but  against  th( 
things  themselves,  the  ship  or  the  freight,  as  the  case  ma] 
be — this  latter  being  treated  not  as  a  chose  in  action  bul 
in  esse,  and  represented  by  the  money  which  is  to  be  paid 
These,  then,  being  brought  into  the  registry,  and  unda 
the  dominion  of  the  Court,  are  there  subject  to  its  judida 
disposition,  in  the  first  place,  for  the  purposes  of  the  mattei 
immediately  in  issue — ^the  claim,  namely,  of  the  obligee  o! 
the  bottomry  bond.  There  may  or  may  not  be  a  surplui 
after  satisfying  that  claim ;  but  the  jurisdiction  would  Ix 
extremely  imperfect,  if,  in  the  second  place,  on  the  sup 
position  of  there  being  a  surplus,  the  Court  had  not  powei 
to  deal  with  that  also,  to  the  extent^  at  leasts  of  deciding 
on  the  claims  to  it  of  all  the  parties  who  are  before  it  II 
is  unnecessary  to  extend  this  to  those  who  may  claim 
under  these  and  are  not  before  the  Court;  these,  whethei 
assignees  in  case  of  a  bankruptcy  or  claiming  in  any  othei 
way,  will  not  be  prejudiced  in  their  rights  of  action  bj 
this  adjudication  by  the  Court,  or  the  claims  of  those  whc 
are  before  it   This  jurisdiction,  which  seems  to  grow  ahnost 
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Doeasarily  out  of  the  admitted  nature  of  the  smt,  being  a         ^^^^' 

mi  in  rem,  we  find,  by  the  information  communicated  to 

the  Court  below  by  the  very  learned  Judge  of  the  Admiralty 

Courts  to  be  in  &ct  exercised;  and  we  think  it  unnecessary 

to  have  recourse  to  the  statute  of  the  3  &  4  Vict,  mentioned 

in  the  argument,  in  order  to  support  the  jurisdiction. 

In  this  view  of  the  case  the  plea  seems  to  us  to  be 
a  dear  answer  to  the  action.     The  very  subject-matter  on 
widch  the  plaintiff's  claim  in  this  suit  rests  has  by  a  com- 
petent authority  been  taken  out  of  the  hands  of  the  defend- 
ants and  paid  into  the  registry,  to  abide  the  disposition  of 
the  Court  in  the  suit  there.     The  plaintiff  himself  is  also 
before  that  Court  in  the  same  suit,  and  will  receive  for  it 
whatever  he  is  ultimately  entitled  to  from  the  defendants. 
Tia&,  then,  is  in  fact  a  payment  to  him;  and  there  would 
be  a  manifest  injustice,  if,  at  the  same  time,  he  could  in 
this  Court  compel  the  defendants  to  pay  the  money  over 
again  to  him.    He,  by  his  agent,  has  borrowed  and  had  the 
b«iefit  of  the  money  raised  by  the  bottomry  bond.    By  that 
advance,  in  fact,  the  freight  has  been  earned,  and  that  ad- 
vance the  plaintiff  has  not  repaid ;   he  cannot,  therefore, 
compkin    of  this   effect   being  given    to   the   Admiralty 
proceedings.     The  judgment  of  the  Court  below  must  be 
affirmed. 

Judgment  affirmed. 
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1854. 

JmX/^  3.  The  Great  Northern  Railway  Company  v. 

ELarrison. 

The  defend-  JliRROR  by  the  defendants  below  on  a  bill  of  exoeptioni 
way  eompany,  The  third  count  of  the  declaration  stated  that  the  plaintif 
JISam  o?  ^®  ^^®  ^f  *^®  committing  of  the  grievance  hereafter  m 
allowing  the  tioned,  was  lawfully  in  a  certain  carriage  upon  a  certain  pu 
London  news-  highway  called  the  Great  Northern  Railway,  and  the  defis 
^^^'to  ants  were  then  possessed  of  certain  carriages  which  were  t 

^'^^Swad-  '^"^S  propelled  and  driven  along  the  said  highway,  under 
antaf  line  for  care,  governance,  and  guidance  of  the  defendants ;  and  1 
framing  their  the  defendants  so  carelessly,  negligently,  and  improperly  < 
▼efonthe^^  ducted  themselves  in  the  propelling  and  driving  of  the  « 
fanduite' Une  carriages  along  the  said  railway,  that,  by  reason  of  s 
The  reporter  carelessness,  negligence,  and  improper  conduct  of  the  de: 
J^^^^^'J^p.  dants,  the  plaintiff  whilst  he  was  lawfully  upon  the  i 
§^et^**the  l^g^w^y  *®  aforesaid,  had  his  leg  broken  and  was  othen 
conipany,  much  injured,  whereby  he  remained  Ul  for  a  great  len 
written  upon  of  time,  &C.,  and  was  prevented  fix>m  attending  to  his  b 
a  pew^in*  °^  ^^^  ^  ^  reporter,  which  he  was  then  carrying  on,  &c. 

the  reporting 

department.  The  ticket  also  purported  on  the  fiMsei  of  it  to  be  not  tranafierable ;  and  t 
waa  also  a  memorandum  on  it,  to  the  effbot,  that  any  party,  other  than  the  penon  na 
in  it,  using  the  pass,  would  be  liable  to  the  penalty  wmch  a  paeaenger  inoura  by  trmiei 
without  having  paid  his  fiu«,  or  tiiat  he  should  be  liable  to  pay  the  fiu«;  but  it  did 
distinctly  appear  which  of  these  two  liabilities  was  stated  in  the  memorandum,  and,  ij 
former,  it  did  not  appear  what  the  penalties  were  which  were  alluded  to.  The  plaii 
acting  bonA  fide,  and  going  on  the  business  of  the  journal,  and  entitled  by  the  uaa( 
have  the  benefit  of  a  ticket  with  his  name  on  it,  went  to  the  station  with  a  ticket  sue 
that  described.  His  name,  however,  was  not  upon  it,  but  there  was  that  of  another  m 
who,  however,  was  a  reporter  and  in  the  same  department  with  himself.  The  plai 
shewed  this  ticket  to  the  porter  at  the  station,  whose  business  it  was  to  examine  pssaeni 
tickets,  who  said  that  it  was  all  right,  and  placed  the  plaintiff  in  a  carriage.  There 
no  distinct  evidence,  however,  that  the  portor  knew  personally  who  the  plaintiff  waa. 
appeared,  that  the  plaintiff  and  other  reporters  had,  on  several  ooeasions  before,  timn 
with  similar  tickets  not  bearing  t^e  names  on  them  of  thoee  who  used  them ;  and  there 
evidence,  that  the  persons  whose  names  were  on  the  tickets  were  personally  known  to  a 
of  the  officers  and  servants  at  the  station. 

In  an  action  by  the  plaintiff  against  the  company  for  an  iiguiy  received  on  their  line  wl 
travelling  in  one  of  the  company's  carriages,  in  which  the  dedantion  alleged  that  * 
plaintiff  then  lawfully  was,"  and  which  allegation  was  denied  by  the  plea;  the  quea 
having  been  left  to  the  jury,  and  a  verdict  having  been  found  for  the  plaintiff  i^^elci 
error  on  a  bill  of  exceptions,  that  there  was  evidence  for  the  jiiry  in  support  of  the  ia 
and  that  the  question  was  rightly  left  to  them. 
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Flea— That  the  plainti£f  at  the  time  of  the  committing 
of  the  alleged  grievance  was  imlawfuUy  and  not  lawfully  in 
the  said  caniage  as  alleged. — Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings 
ifier  last  Easter  Term,  it  appeared  that  the  action  was 
I  boQght  by  Harrison  to  recover  compensation  for  a  serious 
mjmy  which  he  had  sustained  whilst  travelling  in  one  of  the 
(Uendants'  carriages  upon  their  raUway,  under  the  follow- 
ing dicumstanoes:— Theie  was  a  practice  existing  between 
die  Great  Northern  Railway  Company  and  the  proprietors 
of  Bell's  life  Newspaper,  for  their  mutual  convenience,  that 
the  foimer  should  allow  the  reporters  of  the  latter,  when 
gobg  to  country  races  on  the  line  for  the  purpose  of  framing 
thdr  leports^  to  travel  in  their  carriages  free.  The  reporter 
viB  f(ff  that  purpose  supplied  with  a  ticket,  which  upon  the 
face  of  it  had  written  the  name  of  a  person  in  the  reporting 
depaitment  other  than  the  plaintiff,  who  was,  however,  him- 
lelf  in  that  department ;  it  also  purported  on  the  &ce  of  it  to 
be  not  transferable,  and  had  a  memorandum  to  the  effect 
that  any  party  other  than  the  person  named  in  it  using 
the  pass,  would  be  liable  to  the  penalties  which  a  passenger 
incare  by  travelling  without  having  paid  his  fare,  or  be 
h*ble  to  pay  the  fare.  It  did  not  distinctly  appear  which 
of tfiese  two  liabilities  was  stated  in  the  memorandum;  and 
tf  the  former,  it  did  not  appear  what  the  penalties  were 
whiA  were  alluded  to.  The  plaintiff  acting  bon&  fide  and 
p»ng  on  the  business  of  the  journal,  and  entitled  by  the 
'Mage  to  have  the  benefit  of  a  ticket  with  his  name  on  it, 
^^t  to  the  station  with  a  ticket  such  as  that  described,  and 
Aewed  it  to  the  porter  at  the  station,  whose  business  it  was 
^  examine  passengers*  tickets,  who  said  it  was  all  right, 
•od  placed  him  in  a  carriage.  There  was  no  distinct  evi- 
nce, however,  that  he  knew  personally  who  the  plaintiff 
^  It  appeared  that  the  plaintiff  and  other  reporters 
w,  on  several  occasions  before,  travelled  with  similar  tick- 
ets not  bearing  the  names  on  them  of  those  who  used  them ; 
*od  there  was  evidence  that  the  persons  whose  names  were 
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Harrison. 
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on  the  tickets  were  personally  known  to  some  of  the  of 
cers  and  servants  at  the  station. 

Upon  these  facts,  which  closed  the  case  for  the  plainti 
it  was  contended,  on  the  part  of  the  defendants,  that  t 
plaintiff  ought  to  be  nonsuited,  as  there  was  no  eviden 
for  the  jury;  and  that  the  learned  Judge  ought,  as  a  matt 
of  law,  to  decide,  upon  the  construction  of  the  ticket,  th 
the  plaintiff  was  not  lawfully  in  the  carriage.  The  leam 
Judge,  however,  held  that  there  was  evidence  for  the  jui 
and  he  left  the  question  to  them;  and  they  returned  a  vc 
diet  for  the  plaintiff,  with  400{.  damages.  The  defendan 
excepted  to  this  ruling,  and,  error  having  been  suggest 
upon  the  biU  of  exceptions,  the  case  was  argued  (a)  (Juj 
17)  by 


Bramwell,  for  the  plaintiflfe  in  error,  the  defendants  fa 
low. — ^There  was  no  evidence  for  the  jury  in  support  of  tl 
issue  raised  by  the  plea,  that  the  plaintiff  was  lawfully  in 
carriage  on  the  company's  line  of  railway  at  the  time 
the  accident.  This  question  turns  on  the  effect  of  thr 
separate  classes  of  evidence  taken  collectively.  Firsts  up( 
the  form  of  the  ticket;  secondly,  upon  the  &ct  of  a  serva 
of  the  company  having  admitted  the  plaintiff  below  in 
one  of  the  company's  carriages  upon  his  presenting  tl 
ticket;  and  thirdly,  on  the  practice  of  permitting  other  h 
dividuals  to  travel  on  the  line  with  passes,  as  taken  i 
conjunction  with  the  state  of  the  servant's  aoquaintani 
with  the  person  admitted  into  the  carriage.  Now,  tl 
ticket  was  not  transferable;  and,  by  its  express  terms, 
person  improperly  availing  himself  of  it,  by  so  doing  sul 
j  acted  himself  to  a  penalty.  It  was  not  made  out  in  tl 
name  of  the  plaintiff,  but  in  that  of  another  person.  Tl 
servant  had  no  authority  from  the  company  to  allow  a  pe 
son  presenting  such  a  ticket  to  enter  a  carriage,  unless  h 


(a)BeforeCoUr{dgefJ.,IfauleyJ.,      Williams,  J.,  Oomptox,  J.,  an 
WifflUman,J.yCr§siwtUfJ.yErU,J.,      CrwodeTy  J. 
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hew  the  person's  name ;  and  if  he  admitted  a  person  whose        ^^^^' 
name  he  knew  was  not  upon  the  ticket,  he  had  no  authority       Qbbat 
fer  the  act     Then,  as  to  the  practice  of  allowing  persons  to  iuilway  Co. 
travel  with  such  tickets,  there  was  no  evidence  that  it  had     g^j^JJigo^^ 
been  donewith  the  sanction  of  the  company.  And  even  if  they 
bad  not  noticed  it  on  former  occasions,  that  is  no  ground  for 
their  not  objecting  to  it  when  they  please.     [Cresswelly  J. — 
Awmning  the  ticket  to  have  had  the  words,  ^  Bell's  life/' 
"not  transferable,"  might  not  that  mean  that  the  ticket  could 
be  used  by  gentlemen  engaged  on  the  staff  of  that  paper,  but 
coty  by  them  ?]     That  would  hardly  be  giving  the  reasonable 
eoDslmction  to  the  words  ''  not  transferabla"     The  natural 
meaning  of  such  language  is,  that  the  ticket  shall  not  be 
used  by  any  person  other  than  by  him  whose  name  is  upon 
it    And  it  is  submitted,  that  the  learned  Judge  was  guilty 
of  a  misdirection  in  putting  another  construction  upon  it 
—He  cited  York,  Newcastle,  and  Berwick  Railway  Com- 
pany V.  Crisp  (a),  and  Slim  v.  Oreat  Northern  Railway 
Company  (b). 

PrerUice  contra. — ^The  defendant  in  error  is  entitled  to 

mcceed  upon  this  issue,  if  it  can  be  shewn  that  there  was 

Miy  evidence,  however  small,  that  he  was  in  the  carriage 

by  the  license  of  the  company.     There  was  such  evidence. 

The  plaintiff  was  travelling  with  a  pass,  which  he  used 

boo4  fide,  under  the  belief  that  he  acted   rightly.     The 

fonn  of  the  ticket  did  not  preclude  the  inference  that  it 

could  not  be  used  except  by  the  person  whose  name  it 

hore.    It  is   admitted,  that  a   person   imconnected    with 

the  newspaper  could  not  have  availed  himself  of  it  as  the 

hcense  to  travel  on  the  company's  railway.     But  it  was  the 

^^ommon  practice  for  the  reporters  upon  the  paper  to  travel 

^  these  passes.      It  did  not  appear  what  the  penalty 

^  to  which  a  party  might  be  subject.     The  bye-laws  of 

w^e  company  were  not  in  evidence.     The  penalty  might 

(o)  14  C.  B.  527.  (6)  14  C.  B.  647. 
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1854.        have  consisted  in  the  payment  of  the  fare.     But  that  could 

Orkat       not  make  the  act  of  the  traveller  unlawfiiL     And  more- 

Railway'co.   ®^®^»  ^®  company  might  waive  the  condition  of  the  ticket's 

-,    ^'  being  not  transferable,   inasmuch  as  that  was  a  matter 

Harrison.  ^  ' 

purely  for  their  own  benefit.  They  may  waive  a  bye-law: 
Mayor  of  Berwick  on  Tweed  v.  Johnson  (a).  Now  the 
company  was  bound  by  the  act  of  their  servant,  who  acted 
in  accordance  with  the  usual  practice  of  the  line  by  admit- 
ting a  person  into  a  carriage  upon  the  presentation  of  the 
ordinary  pass-ticket:  OUes  v.  Taff  Vale  Railway  Com- 
'pany  (6).  Under  these  circumstances  there  was  some  evi- 
dence that  the  plaintiff  was  a  traveller  by  the  license  of  the 
company.  At  all  events  he  cannot  be  treated  as  a  tres- 
passer. 

Bra/mweU  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Coiurt  was  now  delivered  by 

CoLERroGE,  J. — The  question  in  this  case  arises  upon  a 
bill  of  exceptions  to  the  ruling  of  my  Brother  Martin  in  re- 
gard to  the  issue  upon  an  allegation  in  the  third  count  of 
the  declaration.  This  allegation  was,  that  the  plaintiff  be- 
low, at  the  time  of  the  committing  the  grievance  complain- 
ed of,  was  lawfully  in  a  certain  carriage  upon  a  certain 
public  highway.  The  plea  to  this  count  was,  that  the 
plaintiff  below  was  at  the  time  unlawfully  and  not  lavrfully 
in  the  said  carriage  as  alleged;  on  which  the  plaintiff  below 
took  issue.  It  was  objected,  at  the  dose  of  the  case  for  the 
plaintiff,  that  there  was  no  evidence  to  be  submitted  to  the 
jury  in  support  of  it ;  that  it  appeared  from  the  evidence 
offered,  that  the  plaintiff  was  unlawfully  in  the  carriage; 
that  the  learned  Judge  ought  so  to  direct  the  jury,  and  that 
he  ought  so  to  decide  as  a  matter  of  law  from  the  con- 
struction of  a  certain  pass-ticket  which  had  been  given  in 

(a)  Lofit,  334.  (6)  2  E.  &  B.  822. 
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evidenoa    The  learned  Judge  however  told  the  jury,  that         l®^-*- 

there  was  evidence   for   their  consideration,   and   left  to        Great 

ytem  the  question,  whether,  at  the  time  of  committing  the    RA^L^rT  Co. 

iJl^;ed  {nrievances,  the  plaintiff  was  lawfully  in  the  said  car-     „    ^' 
^     ©  »  r  J  Harrison. 

riaga  We  are  of  opinion  the  ruling  of  the  learned  Judge 
was  right 

The  evidence  in  the  case  may  be  fairly  taken  to  have 
amoonted  to  this :  [His  Lordship  stated  the  evidence  as  set 
forth  in  the  commencement  of  the  report,  and  proceeded :] — 

In  considering  upon  this  evidence  the  question  we  have 
to  decide,  much  will  depend  upon  the  sense  in  which  we 
are  to  understand  the  issue.  We  think  it  does  not  raise 
any  point  as  to  the  lawfulness  of  the  carriage  being  on  the 
highway,  L  e.  the  railway;  or,  if  it  does,  that  it  is  clear  the 
carriage  was  there  lawfully  as  between  the  plaintiff  and  de- 
fendants; but  tlie  point  is  whether  or  not  the  plaintiff  was 
in  the  carriage  imder  such  circumstances  as  that  he  must 
he  considered  a  trespasser.  Now,  upon  the  issue  so  stated, 
^  think  the  pass-ticket  not  so  conclusive  as  to  make  the 
ether  circumstances  wholly  immaterial.  The  defendants 
niight  issue  tickets  in  a  form  which  purported  to  make 
them  not  transferable,  and  yet  they  might  not  unreason- 
ably permit  them  to  be  used  by  other  persons  belonging  to 
the  same  department,  which  permission  would  be  a  conve- 
wence  to  the  newspaper  proprietors,  and  might  be  a  matter 
of  indifference  to  themselves.  The  practice  which  had  pre- 
vailed was  not  conclusive  of  this,  because  it  was  not  conclu- 
svely  shewn  to  have  been  known  by  the  defendants  or  any 
^^r  authorised  to  permit  it ;  but  there  was  evidence  of 
^  knowledge,  and  on  which  the  jury  might  find  it  to 
l^ave  existed ;  and  if  the  jury  should  be  of  opinion  that  this 

• 

^''egular  use  of  the  tickets,  however  worded,  was  with  tlie 
bowledge  and  permission  of  the  superintendent  of  the  sta- 
"on  whom  the  defendants  placed  there  to  regulate  such 
"Otters,  this  would  be  such  evidence  of  a  license  as  would 
°^e  it  wrong  to  say  tliat  the  plaintiff  was  a  trespasser  in 
^OU  X.  c  C  EXCH. 
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1854.        the  carriage.     Other  considerations  might  arise  on  the  lan- 
Oreat        guage  of  the  memorandum,  if  we  knew  it  more  certainly 

XuT^Tt  Co.   *^^^  ^^  ^^  y  ^^^  ^  *^®  plaintiff  by  the  use  of  the  ticket, 
„    ^'  though  unauthorised,  only  made  himself  liable  to  the  pay- 

ment of  the  fare,  or  to  an  increased  fare,  he  could  not  then 
be  considered  a  trespasser.  But  without  entering  on  theee 
considerations  as  to  which  the  facts  fail  us,  it  appears  to  us 
that  there  was  something  for  the  jxury,  and  that  is  all  we 
need  hold  in  order  to  decide  that  the  judgment  should  be, 
as  we  think  it  ought  to  be,  aflSrmed. 

Judgment  affirmed. 


July  2, 


Palmer  and  Another  v,  Naylor  and  Others. 


X  HIS  was  a  proceeding  in  error  upon  a  judgment  of  the 
Court  below  in  the  case  of  Naylor  v.  Palmer  (a),  in  which 
judgment  had  been  given  for  the  plaintiffs  below. 

The  case  was  argued  in  the  present  Sittings  (June  16 
and  17)  by 


To  a  declar- 
ation on  a  po- 
licy of  assur- 
ance on  ad- 
vances for  the 
transport  of 
Chinese  emi- 
grants firom 
China  to  Peru, 

for  their  outfit  and  provisions,  to  be  paid  on  the  arrival  of  the  emigrants  at  the  port  of  desti- 
nation, the  perils  insured  against  being  "  pirates,  rovers,  thieves  &c.,  barratry  of  the  mas- 
ter and  mariners,  and  aU  other  perils,  losses,  and  misfortunes,  &e,,**  in  the  usual  form ;  ihe 
declaration  alleging  a  total  loss  by  the  emigrants  piratically  and  feloniously  murdering 
the  captain  and  part  of  the  crew,  and  felomonsly  stealing  and  carrying  away  the  ship — 
the  defendants  pleaded,  first,  that,  as  soon  as  the  emigrants  had  committed  the  murder 
and  had  obtained  possession  of  the  vessel,  they  steered  for  the  nearest  land,  for  the  pur- 
pose of  being  landed,  and  refused  to  and  would  not  proceed  upon  the  voyage ;  and  the  ves- 
sel was  then  fit  and  able  safely  to  proceed  to  the  said  port,  and  the  remainder  of  her  crew 
could  have  navigated  her  there,  and  were  ready  and  willing  to  convey  the  emigrants  Uiere 
if  they  would  have  gone,  but  that  they  would  not;  and  that,  by  reason  of  such  reAisal,  juia 
for  no  other  cause  whatsoever,  the  transport  was  never  completed. 

Secondly,  as  to  the  taking  and  carrying  away  of  the  vessel,  that  the  enodgrants  were  un- 
willing to  be  carried  on  the  said  voyage,  and  that  they  committed  the  murder  and  took  poe- 
session  of  the  vessel  for  the  purpose  of  being  landed  and  of  escaping  and  firom  being  carried 
on  the  voyage,  and  for  no  other  purpose,  which  is  the  said  pirati^  carrying  away  of  the 
vessel. 

Heldf  on  error,  affirming  the  judgment  of  the  Court  below,  that  the  murder  of  the  cap- 
tain and  of  part  of  the  crew,  and  the  seizure  of  the  vessel  by  the  emigrants,  as  alleged  in  the 
declaration  and  admitted  by  the  pleas,  was,  if  not  a  piratical  act,  one  ejusdem  generis,  and 
therefore  within  the  perils  insured  against;  and  that,  as  the  loss  was  complete  at  that  mo- 
ment and  was  never  reduced,  the  unwillingness  of  the  emigrants  to  proceed  was  not  the 
cause  of  the  loss,  but  was  wholly  immaterial;  and  consequenUy  tiiat  the  pleas  ware  bad. 


(a)  8  Exch.  739,  where  the  pleadinfcs  are  fully  set  out 


V. 

Naylor. 
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BramweU  for   the  plaintiff  in   error,    (the  defendants 
Wow)  (a). — ^The  pleas  are  based  upon  the  proposition  that 
the  loss  for  which  the  'plaintiff  proceed  was  not  occasion- 
ed by  one  of  the  perils  insured  against.     It  is  admitted 
bj  both  sides,  that  the  insurance  ia  not  upon  the  ship  nor 
upon  the  Coolies  considered  as  property,  but  upon  their 
uk  arrival  at  CaUao,  in  Peru.     The  question  rests  upon 
tbe  principle  of  law,  that,  in  considering  the  cause  of  the 
loss,  ibe  causa  proxima  is   alone   to  be   regarded.     As- 
sarning  the  conduct  of  the  Coolies  to  have  been  piratical, 
nbat  was  the  cause  of  the  loss  ?  The  answer  is,  their  unwill- 
ingnesB  to  proceed  on  the  voyage,  and  that  unwillingness 
VB8  the  cause.     That  is  not  provided  against  by  the  terms 
of  this  policy,  and  consequently  the  loss  is  not  attributable 
to  a  peril  insured  against     If  this  policy  had  contained  a 
dause  exempting  the  imderwriters  from  all  liabilities  for 
k«  arising  frx)m  the  unwillingness  of  the  Coolies  to  continue 
the  voyage,  it  could  not  be  contended  by  the  defendants 
that  the  underwriters  would  be  liable  in  a  case  like  the  pre- 
sent   Now  this  instrument  ought  to  be  read  as  if  it  con- 
tained such  negative  words.     The  proximate  cause  alone  is 
to  be  considered.     In  Tatharti  v.  Hodgson  (6),  which  was  a 
V&y  of  insurance  upon  slaves  against  perils  of  the  sea,  it 
'w  held  that  the  death  of  the  slaves  by  the  failure  of  suffi- 
cient and  suitable  provisions,  occasioned  by  extraordinary 
<Way  in  the  voyage  from  bad  weather,  was   not   a   loss 
within  the  policy,  but  a  loss  by  natural  death.     In  Livie  v. 
Jan9on(c),  a  ship  "warranted  free  from  American  condem- 
nation"  was  driven  upon  the  rocks  and  mud,  though  only 
partially  damaged,  in  trying  to  escape  by  night  out  of  the 
port  of  New  York  from  an  American  embargo,  but  the 
next  day,  having  been  deserted  by  her  crew,  was  got  off  by 


(«) Before Co/mWj^c, J.,  J/aMfe,J.,      Crowdery  J. 
^htman,  J.,  Oresfwell,  J.,  mi-  (6)  6  T.  R.  666. 

^»«*f  J.,    Orampton,    J.,     and  (r)  12  East,  648. 
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1854^  the  Americans  and  condemned  by  them  for  breach  of  ths 
embargo ;  the  underwriters  were  held  to  be  protected  fr(^=^ 
a  claim  for  total  loss  by  the  warranty.  Jones  v.  SchmoU  Q 
proceeded  upon  the  same  principle.  [  WilUama,  J. — Suh 
pose  the  Coolies,  preferring  death  to  continuing  the  voya^ 
had  scuttled  the  ship  and  had  perished  with  her,  would  ttr 
have  been  a  peril  insured  against  ?]  Assuming  the  act 
be  piratical,  it  might  perhaps  be  considered  as  the  imrrr: 
diate  cause  of  the  loss.  But  that  is  not  this  case, 
there  was  an  interval  between  the  act  and  the  loss,  for 
Coolies  might  have  proceeded  on  the  voyage,  except  for  t 
unwillingness  to  do  so.  If  the  ship  had  been  driven^ 
stress  of  weather  towards  the  shore,  and  some  of  the  Cooii 
had  lept  overboard  and  got  on  shore,  from  a  desire  to  gi 
away,  and  the  ship  had  proceeded  to  the  end  of  her  voyag* 
it  could  not  be  said  that  the  non-arrival  of  those  Coolies  ha 
been  caused  by  perils  of  the  seas.  The  judgment  of  th 
Court  below  proceeds  upon  the  assumption  that  the  tota 
loss  was  occasioned  by  the  seizure  of  the  ship.  But,  in  * 
doing,  the  meaTis  is  erroneously  substituted  for  the  (Wtf-^ 
It  is  also  there  said  "  the  running  away  with  the  ship  t«^- 
as  much  the  cause  of  the  loss  as  if  the  ship  had  been  seiz'^ 
and  taken  out  of  the  possession  of  the  crew  by  strange^ 
and  then  abandoned,  and  the  cargo  had  consisted  of  wi — 
animals  who  had  escaped  or  been  let  loose  by  them  whil^ 
they  were  in  possession,  and  could  not  be  caught  again  aft^ 
the  captors  abandoned  the  possession ;  or,  as  if  slaves,  (whe^ 
lawfully  the  subject  of  insurance),  who  had  been  conveyed 
in  a  vessel  that  was  driven  on  shore  by  perils  of  the  sea^ 
and  by  reason  thereof  escaped ;  the  perils  of  the  sea  wouL 
be  the  cause  of  a  total  loss  of  the  subject  insured  "(6).  Be: 
the  cases  put  are  not  analogous  to  the  present^  for  here  tl^ 
Coolies  are  free  emigrants,  and  it  is  not  to  be  presumed  th^ 
they  would  escape ;  but>  in  the  case  of  slaves  or  wild 

(a)  1  T.  R.  130,  n.  (6)  8  Exch.  750. 
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nab,  their  escape  would  be  the  inevitable  and  necessary 
coDfiequence,  if  an  opportunity  were  afforded  them  to  do  so. 
Bit  the  act  which  enabled  the  Coolies  to  avail  themselves  of  Naylob. 
tlidr  unwillingness  to  go,  viz.  the  seizure  of  the  ship,  was 
ooC  a  piratical  act  within  the  meaning  of  this  instrument. 
Ihe  act,  to  Ml  within  such  definition,  must  be  one  commit- 
ted by  something  extrinsic  of  the  thing  insured.  Here,  the 
Coolies  cannot  be  said  to  have  committed  an  act  of  piracy 
upon  themselves.  The  act  to  which  the  plaintiff  seek  to 
Attach  the  character  of  being  piratical  did  not  affect  the 
ship,  which  was  safe,  but  the  Coolies  themselves.  This  act 
does  not  fall  within  the  definition  of  piracy  as  given  by  the 
HMJst  celebrated  text  writers:  Em^rigon's  Traits  des  As- 
SQianoes,  cL  12,  §  28. 

Elackbum  contrk — It  is  admitted,  that  a  total  loss  must 
be  shewn  to  have  been  caused  by  one  of  the  perils  insured 
Against,  and  that  such  peril  must  be  the  proximate  cause.  The 
^luisport  has  been  rendered  incomplete  by  a  peril  insured 
^^^ainst    The  objection,  that  the  act,  being  done  by  the  pas- 
^€ngers  themselves,  is  not  an  act  of  piracy  or  of  thieves,  if  one 
^nsdem  generis,  has  not  been   much   relied   upon.     The 
declaration  alleges,  that  the  act  of  the  Coolies  at  once  put  an 
^od  to  the  voyage  and  made  a  total  losa     There  being  then 
prim4  fade  a  total  loss,  how  do  the  pleas  answer  the  claim? 
*The  eighth  plea  merely  alleges,  that  such  total  loss  was  sub- 
ject to  a  contingency,  viz.  to  the  possibility  of  the  Coolies 
proceeding  on  the  voyage.    But  this  possible  though  most  im- 
probable contingency  never  occurred,  and  consequently  the 
total  loss  was  never  reduced.     The  existence  of  the  contin- 
gency is  wholly  immaterial.     This  principle  is  clearly  ex- 
pounded by   the  Court   of  Queen's  Bench   in    Dean  v. 
Bmiby  (a).     Lord  CaTapbelly  C.  J.,  there  says,  "  The  under- 
^tei8  undertake  for  the  safety  of  the  ship  from  April, 
1851,  to  April,  1852.     In  December,  1851,  she  is  taken  by 
pirates.    Then,  in  fact,  a  total  loss  has  occurred.    After  that 

i  (a)  3  E.  &  B.  180. 
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2^^^  she  never  is  restored  to  the  owners  ;  nor  have  they  had 
opportunity  of  regaining  possession.  They  have  lost  t 
possession  by  events  over  which  they  have  no  control,  a 
therefore  are  entitled  to  the  indemnity  for  which  they  ha 
paid.  The  cases  referred  to  establish  this  principle :  th 
if  once  there  has  been  a  total  loss  by  capture,  that  is  c< 
strued  to  be  a  permanent  total  loss,  unless  something  aft 
wards  occurs,  by  which  the  assured  either  has  the  possess] 
restored,  or  has  the  means  of  obtaining  such  restorati< 
The  right  to  obtain  it  is  nothing;  if  that  were  enou^ 
prevent  a  total  loss,  there  never  would  in  this  case  ha 
been  a  total  loss  at  all."  And  Coleridge,  J.,  says  "  the  ma 
rial  question  is,  whether  the  possession  was  ever  restored 
the  plaintiflb ;  and  it  never  was,  from  the  first  to  the  las 
This  principle  runs  through  all  the  cases  upon  this  point 
see  Dixon  v.  Reid  (a)  and  Rotix  v.  Salvador  (6).  If 
the  case  of  an  insurance  upon  a  ship,  undoubted  pirates  h 
seized  the  ship,  that  would  have  been  prim&  facie  a  tot 
loss;  but  if  the  ship  had  been  recaptured  by  a  Queen's  ve 
sel  and  had  been  restored  before  action  brought,  the  tot 
loss,  which  was  subject  to  the  contingency  and  which  ha 
happened,  would  have  been  reduced.  If  the  Coolies  ha 
relented  after  the  seizure  of  the  vessel,  and  had  submits 
to  be  carried  to  the  end  of  the  voyage,  the  case  would  ha^ 
been  analogous  to  that  last  suggested.  Here  the  piratic 
insurrection  terminated  the  relation  of  transporter  and  tran 
ported.  That  was  the  precise  moment  at  which  the  tot 
loss  occurred,  and  the  cause  which  produced  the  particul 
state  of  things  at  that  moment  must  alone  be  considere 
The  case  put  by  the  Court  below  as  to  the  escape  of  wi 
animals  does  not  conflict  with  the  decision  in  Livie  v.  Ja^ 
8on{c)y  for  there  the  possession  of  the  owners  had  not  bee 
determined,  and  the  loss  was  only  a  partial  one.  The  poi: 
there  decided  is,  therefore,  irrelevant  in  the  present  cafl 
Bondrett  v.  Hentigg{d)y  proceeded  upon  the  fact,  that  t- 

(re)  5  B.  &  Aid.  597.  (c)  12  East,  648. 

(h)  3  Bing.  N.  (\  206.  (fl)  Holt,  N.  P.  149. 
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goods  never  came  again  into  the  hands  of  the  assured.  In 
Hahn  v.  CoTbett{a),  the  vessel  was  stranded  by  stress  of 
weather,  and  whilst  ashore  was  captured  by  the  enemy ;  and 
jei  it  was  held,  that  the  loss  was  by  a  peril  of  the  sea>  and 
Bot  by  capture. 

As  to  the  ninth  plea,  it  appears  to  be  framed  to  raise  seve- 
nidigtinct  defence&     First:  it  is  in  the  nature  of  a  demur- 
rer to  the  declaration,  that  the  act  of  the  Coolies  in  seizing 
tk  ship  and  murdering  the  captain  and  part  of  the  crew  is 
iMi  piracy,  inasmuch  as  the  aggressors  were   passengers. 
[Maule,  J. — It  is  not  necessary  that  they  should  be  melo- 
diamatic  pirates.]     It  is  said,  that  it  was  not  the  act  of 
tiue?e8»  when  the  Coolies  ran  away  with  the  ship.  It  is  also 
^d,  that  it  was  not  an  act  of  barratry,  because  the  Coolies 
formed  no  part  of  the  crew.    But  if  the  peril  does  not  suffi- 
ciently  &11  within  those  insured  against  specifically,  at  all 
^^ents,  it  is  one  ejusdem  generis:  NesbUt  v.  Lii8hington(J)). 
dm^rigon,  Traits  des  Assurances,  c.  8,  §  4,  and  a  12,  §  10. 
Secondly:  the  plea  alleges,  that  the  Coolies  were  imwilling 
^i-c  proceed  previous  to  the  seizure,  and  that  they  took  the 
^iip  and  murdered  the  captain  and  part  of  the  crew  for  the 
purpose  of  escaping.    But,  if  the  principle  of  proxima  causa 
ia  correct,  the  piratical  act  was  the  cause,  and  not  the  un- 
^^iUingness  to  proceed;  for,  according  to  Bacon,  we  must 
>wt  regard  "  the  causes  of  causes,  and  their  impulsions  one 
^ti  another."     Such  mere  unwillingness  did  not  determine 
the  relation  between  the  Coolies  and  the  adventure.     In 
^Delusion,  it  may  be  observed,  that  the  case  put  by  the 
Cfturt  below  in  its  judgment,  as  to  the  escape  of  slaves,  is  in 
^ufwinity  with  an  American  decision  of  ASimpson  v.  Charles- 
^h(c),  where  a  vessel,  having  some  slaves  on  board,  was 
^fecked  on  a  foreign  coast,  in  consequence  whereof  they 


(«)  2  Bing.  205.  Rep.  239,  cited  in  1  Phillips  on 

(*)  4  T.  R.  783.  Insurance,  p.  670,  §  1129. 

•  *•)  F.  cfc  Mar.  Im,  Co.,  Dudley's 
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^^^•^      were  set  at  liberty  on  habeas  corpus,  and  the  insur 
them  were  held  liable  in  South  Carolina 

BramweU  in  reply. — It  is  clear,  that  upon  this  reco 
Coolies  would  have  arrived  at  the  port  of  destination  < 
for  their  imwillingness  to  proceed,  and  that  nothing 
external  character  prevented  that  result;  this  unw 
ness  on  their  part  is  not  insured  against  by  the  ] 
At  all  events,  the  piratical  act  (assuming  it  to  have 
one)  was  not  the  sole  cause  of  the  loss.  But  for  tha 
the  unwillingness,  the  loss  would  not  have  occurred, 
loss  is  therefore  not  attributable  solely  to  the  piracj 
the  insinrer  is  not  liable.  The  argument  on  the  part  i 
plaintiff  makes  the  defendants  insiu^rs  of  the  good  ^ 
the  Coolies.  [Maule,  J. — The  loss  was  the  consequei 
the  piracy.  The  piracy  may  have  been  the  consequei 
that  unwillingness  to  proceed,  that  was  the  motive.] 

Lastly,  the  act  does  not  fall  within  the  definition  of  ] 
as  given  by  Emerigon,  chap.  1 2,  §  28.  It  was  not 
with  a  view  to  plimder,  but  merely  for  the  purpose 
cape.  [MauUy  J. — If  a  party  of  emigrants  on  a  voyi 
Australia  change  their  minds  and  prefer  going  to  Calif 
and  to  eflFect  their  object  miurder  the  captain  and  cre^ 
seize  the  vessel,  that  would  be  an  act  of  piracy.] 

Cur.  adv.  v 

•  The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — This  was  a  writ  of  error  on  a 
ment  of  the  Court  of  Exchequer :  the  pleadings  w 
found  at  length  in  the  8  Exchequer  Rep.  739.  We 
considered  the  case,  and  are  of  opinion  that  the  jud{ 
of  the  Court  below  must  be  aflSrmed,  for  reasons  whi< 
need  not  state  at  any  great  length. 

In  the  first  place,  it  cannot  be  contended  that  th< 
supposing  it  to  have  residted  from  the  causes  stated  i 
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Jedaration,  even  admitting  the  modifications  introduced  by       vjf  ^ 
the  eighth  and  ninth  pleas,  was  not  attributable  to  the  perils 
stated  in  the  declaration,  if  it  is  to  be  considered  that  the 
«ct8  of  the  Chinese  emigrants  or  Coolies  were  the  proxi- 
mate, and  not  merely  the  remote  cause  of  such  loss.  The  ad- 
mitted seizure  of  the  vessel  by  them,  the  taking  her  out  of 
tlie  possession  and  control  of  the  master  and  crew,  and  the 
Averting  her  from  the  voyage  insured,  were  either  direct 
«ctfi  of  piracy  or  acts  so  entirely  ejusdem  generis,  that,  if 
^t  reducible  to  the  special  words  of  the  policy,  they  are 
deariy  included  within  the  general  words  at  the  end  of  the 
peril  clausa 

The  question  then  arises  on  the  pleas,  and  the  principle 

'^y^3i  the  proximate  cause  was  to  be  looked  to  was  admitted, 

**vleed  insisted   on,   equally  by  both  sides  on   the  argu- 

*x^€nt  The  decision  of  the  case  therefore  depends  simply  on 

^  question  of  fact,  what  occasioned  the  loss?  and  this  will 

answered  by  determining  another,  when  did  the  loss  oc- 

'?  H  no  loss  occurred  imtil  after  the  Coolies  had  restored 

the  mate  and  crew  the  possession  and  control  of  the  ves- 

l  she  being  at  that  time  in  a  fit  condition  to  prosecute 

^  le  original  voyage  and  carry  them  to  their  destination,  then 

^leir  not  being  so  carried  to  it  may  be  referable  solely  and 

prorimately  to  their  im willingness  to  be  so  carried.     But  if 

^feloss  was  complete  as  soon  as  they  had  murdered  the 

^ptain  and  forcibly  taken  possession  of  the  vessel,  and  for  a 

^^e  put  an  end  to  the  voyage,  then  the  loss  is  referable 

l^ximately  to  that  unlawful  act  of  theirs,  and  the  motive 

^kich   induced  them   to   commit   it;   their  imwillingness, 

^^^mely,  to  be  carried  to  their  original  destination  is  imma- 

^rial  to  be  considered,  because  remotely  only  the  cause  of 

^Kat  occurred. 

We  think  the  latter  is  clearly  the  true  view  of  the  case, 

^lid  that  nothing  can  make  it  more  clear  than  the  simple 

*»tatfcinent     Nothing  was  then  wanting  to  make  the  loss 

^^ni|Aete.     A  change  of  circumstances  might  have  reduced 
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.  ^^^  ^       it ;  this,  however,  never  occurred,  and  therefore  ma] 

Palmkr       missed  from  consideration. 

NAYix)R.  On  this  short  ground,  the  judgment  of  the  Com 

must  be  affirmed. 

Judgment  affi 


Jult^  3.  Hammond  and  Others  v,  Bradshtreet. 

To  an  action  1  HIS  was  a  proceeding  in  error  upon  a  bill  of  exi 

leging  the  tak-  It  was  an  action  of  replevin  alleging  the  taking  of  tl 

Ki'n  the  i^  ^^^  plaintiffs  dwelling-house,  called  VauxhaU 

plamtiflTs  countv  of  Norfolk.     The  defendants  pleaded,  first,  t 

dwelling- 
house  in  the      did  not  take  the  said  goods  modo  et  formd.;  and,  £ 

fol^thede-^^  that  they  took  the  goods  in  Southtown,  in  the  j 
^^lead^d^  first  ^forlcston,  in  the  county  of  Suffolk,  in  part  of  a 
that  they  did  house  Called  Vauxhall,  without  this,  that  they  i 
goods  modo  et  goods  or  either  of  them  in  the  county  of  Norfolk,  as 
seco^ily^^that  coi^d^ding  to  the  country ;  and,  in  order  to  have  i 
they  took         of  the  goods,  an  avowry  was  added,  that  the  goc 

them  in  the  ,  ,         -,         i   a      i  ^     ^ 

parish  of  s.,  in  taken  by  the  defendants  as  overseers  of  the  p 
Suffo^°aia^M€  Qorlestou  with  Southtown,  in  Suffolk,  under  the  a 
Joe  that  they    ^f  the  43  Eliz.  c.  2,  "  An  Act  for  the  Relief  of  the  ] 

took  them  in 

Norfolk,  add-    Upon  these  pleas  issues  were  joined. 

avowry  for  a         At  the  trial,  before  Lord  Campbell,  C.  J.,  at  th< 

S'^^ba*^^     Assizes  for  the  county  of  Norfolk,  in  1852,  the 

they  took 

them  as  overseers  of  the  poor  of  S.  under  the  48  Eliz.  c.  2.  The  plaintiff  at  t] 
order  to  shew  that  the  house  in  question  was  situate  in  Norfolk,  tendered  in  e* 
old  map,  printed  on  paper  from  an  engraved  copperplate,  and  having  on  the  fac 
following  words,  *'  A  new  map  of  the  county  of  Suffolk,  taken  from  the  original 
lishcd  by  Mr.  J.  K.  in  1786,  who  took  an  actual  and  accurate  survey  of  the  who 
now  republished,  with  corrections  and  additions  by  J.  &  W.  K.,  sons  of  the  aul 
and  engraved  by  J.  II"  This  map  was  produced  by  a  witness,  who  was  a  ma 
both  counties,  and  had  bought  the  map  twelve  years  before  the  trial,  and,  during 
it  had  been  in  his  possession,  it  had  not  been  altered : — Held,  on  error,  that  the  m 
admissible  in  evidence. 

The  plaintiff  also  tendered  in  evidence  the  instrument  of  apportionment  of  the 
charge  of  S.,  duly  sealed  and  confirmed  by  the  Tithe  Conmiissioners,  dated  ten  j* 
ously,  together  with  the  map  annexed  thereto  and  referred  to  therein.  This  i 
did  not,  nor  did  the  map  annexed,  include  the  plaintiffs  house  or  any  land  on  tbi 
river  on  which  the  house  was  situated. 

Quare,  whether  these  documents  were  admissible  in  evidence  in  support  of  the  i 
of  the  issue  raised  by  the  second  plea. 
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proved  that  the  defendants  took  the  goods  in  his  dwelling- 
bouse,  which  was  situate  on  the  north  side  of  a  certain 
estuary  called  the  Breydon  Water,  which  is  formed  by  the    bbadstrebt 
joDction  of  the  rivers  Waveney  and  Wensum ;  and,  in  order 
to  shew  that  the  goods  were  taken  in  Norfolk,  he  tendered 
in  evidence  a  map,  printed  on  paper  from  an  engraved 
copperplate,  and  having  on  the  face  of  it,  as  part  of  the 
original  impression,  the  following  printed  words  and  figures; 
that  is  to  say,  "  A  new  map  of  the  county  of  Suffolk,  taken 
from  the  original  map  published  by  Mr.  John  Kirby,  in 
1736,  who  took  an  actual  and  accurate  survey  of  the  whole 
ooimty;  now  republished,  with  corrections  and  additions, 
by  Jodiua  and  William  Elirby,  sons  of  the  author,  1766, 
ind  engraved  by  John  Ryland."     The  map  (which,  and  the 
inataiption  upon  which,  appeared  to  be   ancient)   did  not 
comprise  any  land  lying  to  the  north  of  Breydon  Water  as 
put  of  the  county  of  Suffolk.     This  map  was  produced  by 
awitnesB,  who  was  a  magistrate  for  the  counties  of  Norfolk 
t&d  Suffolk,  and  he  stated,  that  he  had  bought  it  twelve  or 
foorteen  years  before,  and  that  it  was  in  the  same  state  as 
tkat  in  which  it  was  when  he  bought  it,  and  that  at  that 
time  be  had  not  heard  of  any  dispute  as  to  the  boimdaries 
of  the  two  counties;  and  there  was  no  evidence  given  to  the 
joiy  that  at  that  time  there  was  any  such  dispute.     The 
plaintiff  further  tendered  in   evidence  the  instrument  of 
^rtionment  of  the  annual  sum  agreed  to  be  paid  by  way 
of  mit-charge  in  lieu  of  the  tithes  of  Southtown,  in  the 
*oond  plea  mentioned,  confirmed  by  the  Tithe  Commission- 
ers of  England  and  Wales,  and  didy  sealed,  dated  the  14th 
^July,  1843,  together  with  the  map  annexed  thereto  and 
frferred  to  therein,   which  was  also  duly  confirmed  and 
**W  by  the  Tifhe  Commissioners.     This  instnmient  of 
apportionment   did  not,    neither   did   the   map,   comprise 
^^r  the  plaintiff's  dwelling-house  or  any  land  lying  on 
tlie  north  side  of  Breydon  Water. 
^€  defendants'  counsel  objected  severally  to  the  recep- 
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1854.        tion  of  these  documents,  but  the  learned  Judge  admitt 
Hammond     them.     To  this  ruling  the  defendants  excepted. 


V. 

Bbadstreet. 


Pal/mer  {Worlledge  with  him)  for  the  plaintiflk  in  err 
the  defendants  below  (June  16)  (a). — First,  the  map  ^ 
improperly  received.  It  is  not  an  original  map,  but  a  c^ 
with  additions  and  corrections,  and  nothing  is  known  of 
persons  by  whom  it  was  made.  There  was  no  evidenc** 
shew  that  they  were  not  alive.  If  the  old  map  itself 
been  produced,  this  map  would  not  have  agreed  yn£% 
And  it  does  not  appear  who  the  alleged  maker  of  that  -s 
was;  and,  therefore,  assuming  it  to  have  been  made  iixi 
proper  authority,  it  cannot  be  taken  to  be  an  accurate  i 
lineation  of  what  it  professed  to  describe.  [CreaaweJlt  J. 
For  aught  that  appeared,  old  Mr.  Kirby  might  have  Uvi 
in  London.]  And  for  that  reason,  the  map  of  1736  wou 
not  be  receivable  as  the  declaration  of  a  person  living 
that  particular  neighbourhood,  and  consequently  presunt^ 
to  be  acquainted  with  it ;  for  the  declaration  of  any  m 
person  will  not  do,  but  it  must  be  that  of  a  person  "  conve 
sant  with  the  neighbourhood :"  per  Le  Blanc,  J.,  in  Wee* 
v.  Sparke  (6).  It  did  not  appear  that  the  map  was  mai 
for  any  public  purpose.  In  Duke  of  Beaufort  v.  Smith  (i 
a  survey  purporting  to  be  made  by  order  of  Oliver  Cromwc 
for  his  private  use,  and  not  as  Protector,  was  held  inadnuss 
ble,  either  as  a  public  document  or  as  evidence  of  reputatio 
Upon  the  same  principle,  an  ancient  document  of  the  tin 
of  Elizabeth,  and  purporting  to  be  a  survey  of  the  mane 
on  a  question  as  to  the  boundaries  of  the  manor,  was  rejecte 
no  authority  for  taking  the  survey  being  proved :  Danut 
Wilkin  (d).  In  Pollard  v.  Scott  (e).  Lord  Kenyon,  C. 
ruled,  that  a  copperplate  map,  taken  by  the  direction 

{a)'BdoreColeridge,J.,MauleyJ.,  (b)  1  M.  &  Sdw.  68a 

W{ghtmanyJ.y  Cres9well,J.,ErU,J.,  (c)  4  Exch.  460. 

WiUiams,  J.,  Crampton,  J.,  and  (d)  7  Exch,  429. 

CrawoUsry  J.  (e)  1  Peake  N.  P.  la 
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overseers  of  a  peiish,  was  no  evidence  on  an  issue 

tiether  a  particular  spot  of  ground  was  a  highway  or  not. 

So  in  Regina  v.  Inhabitants  of  Milton  {a\  on  the  trial  of  bbadstheet. 

<o  indictment  for  the  non-repair  of  a  highway,  a  map  of  the 

parish,  produced  from  the  parish  chesty  the  map  professing 

to  have  been  made  under  an  Inclosure  Act  (which  was  a 

private  Act,  and  not  printed),  was  held  by  Erskine,  J^  to 

be  inadmissible,  there  being  no  proof  of  the  Inclosure  Act 

Thoe  does  not  appear  to  have  been  any  dispute  as  to  the 

boundaries  of  the  two  coimties.     The  copy  may  have  been 

hook  fide  altered,  vrith  the  intention  of  making  it  correct, 

but  it  is  not  necessarily  sa     Further,  it  did  not  come  out 

of  the  proper  custody.     All  that  was  shewn  was,  that  a 

gientleman  had  purchased  it  a  few  years  before. 

Secondly,  the  apportionment  under  the  Tithe  Commu- 
tation Act^  and  the  map  annexed  to  it,  were  not  receivable. 
*Re  conmiissioners  had  no  power  to  determine  the  bound- 
•fcries  of  a  county  under  6  &  7  Will.  4,  c.  71.      It  did  not 
<^ypear  that  the  boundaries  of  the  parish  and  county  were 
<5(mtenninous  at  or  near  the  place  where  the  distress  was 
takea    The  commissioners  might,  by  duly  observing  cer- 
^  preliminaries,  have  determined  the  boimdaries  under 
^  1   Vict   c.  69,    but  this  they   were   not    shewn    to 
lave  dona 

Couch  (Byles,  Serjt,  with  him)  contra. — First,  the  map 
being  an  ancient  map,  was  admissible  as  evidence  of  re- 
putation. [ColeHdge,  J. — How  does  it  appear  that  the  datt^ 
^  1766  upon  it  is  correct  ?]  The  date  it  bears  is  primfi-  facie 
evidence  of  that  fact :  Daviea  v.  Lowndes  (6).  [Maule,  J., 
— ^The  document  in  that  case  came  out  of  the  proper  cus- 
^<^y.]  The  nature  of  the  custody  must  depend  upon  the 
deamption  of  instrument  In  the  case  referred  to,  the 
Court  say,  the  rule,  that  the  instrument  must  be  presumed 

(a)  1  Car.  &  K.  58.  (6)  6  M.  &  Gr.  527. 
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primfl,  facie  to  have  been  written  when  it  bears  date,  ap- 
plies to  instruments  dated  thirty  years  ago  or  upwards,  the 
Bradstrkst.  custody  of  which  is  "  accounted  for."  It  is,  therefore,  suf- 
ficient to  produce  the  instrument  from  such  custody  as 
removes  the  suspicion  of  the  instrument's  having  heea 
tampered  with.  There  is  no  ground  here  for  any  impu- 
tation of  fraud.  It  is  produced  fix>m  such  custody  as  it  is 
not  imreasonable,  imder  the  circumstances,  that  the  doco- 
ment  should  be  foimd  in  :  Bishop  of  Meath  v.  Mwrqmoj 
Winchester  {a)y  BvUen  v.  Michel  (b).  Being  an  old  doco- 
ment^  it  is  admissible  as  the  declaration  of  a  deceased  per- 
son.     Here  it  is  unneoesaary  to  shew  that  the  person  whoae 

declaration  is  relied  upon  was  an  inhabitant  of  that  spc^^ 
inasmuch  as  the  boundary  of  a  county  is  a  matter  of  suC^ 
general  public  interest,  that  every  person  may  be  presum^^ 
to  have  such  an  interest  in  the  matter  as  to  make  his  d^^ 
claration  admissible:  Freemcm  v.  PhUlipps  (c),  CreoM'^ 
Barrett  {d),  and  Barker  v.  Bjay  (e).  [Coleridge,  J. — ^V^^ 
know  nothing  of  the  Kirbys  whose  declaration  is  relief 
upon,  and  the  custody  of  the  map  is  carried  back  a  fe^"^ 
years  only.] 

Secondly,  the  instrument  of  apportionment  of  tith^ 
rent-charge  for  the  parish  of  Southtown,  and  the  map 
nexed,  were  properly  admitted  in  evidence.  They  were  pi 
in  to  shew  that  the  place  where  the  distress  is  alleged 
have  been  taken  did  not  pay  tithe  to  Southtown,  aivrs 
therefore  that  it  was  not  in  it  The  boundaries  of  th^ 
hamlet  or  parish  of  Southtown,  and  of  the  county,  werr^ 
treated  as  conterminous,  and  evidence  of  the  boundaries  of  1 
parish  were  admissible  to  shew  the  boundaries  of  the  conni 
In  Plaxton  v.  Dare  (/),  where  the  question  was,  whethiM=: 
certain  land  was  in  parish  A.  or  parish  R,  the  land  id       J 


(o)  3  Bing.  N.  C.  183,  (d)  1  Cr.  M.  &  R  925. 

(6)  2  Price,  399.  (e)  2  Bins.  63. 

(c)  4  M.  &  Selw.  486.  (/)  10  R  &  C.  17. 
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b&ng  titlie  free,  did  rates  made  by  the  parish  officers  of  B» 
OD  the  oocupiers  of  the  land  in  question,  and  an  account 
containing  an  overseer's  account,  in  which,  against  the  sum  bbadstrkit 
for  which  the  occupier  of  that  land  had  been  assessed,  there 
were  creeses  made,  were  held  to  be  evidence,  that  the  sums 
tflKesed  had  been  paid  by  the  tenants.  Moreover,  the 
map  annexed  is  made  evidence  by  the  64th  section  of  the 

6  4  7  Will  4,  c.  71.      [Mcmle,  J. — ^That  is  as  between  the 
parties  themselves,  but  not  as  between  third  parties]     The 

7  WilL  4  &  1  Vict  a  69,  followed  by  the  2  &  3  Vict  c.  62, 
wUdi  was  amended  by  the  3  &  4  Vict  a  15,  enables  the 
tiihe  commissioners  to  set  out  new  boundaries  of  parishes. 
XUb  question  was  discussed  in  the  case  of  In  re  Dent  (a). 
^CdUridge,  J. — How  would  these  documents  be  evidence 
tJkai  the  jdace  in  question  was  in  the  county  of  Norfolk,  the 
er^ridence  would  merely  shew  that  the  place  \?as  not  in 
SoQkhtown,  in  the  county  of  Suffolk.]  They  would  form  a 
flAep  in  the  evidence. 

Palmer,  in  reply,  was  stopped  by  the  Court ;  who  inti- 
<nted  that  they  would  hear  him  on  a  iuture  occasion,  if 
titty  diould  find  it  necessary  to  do  so. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — The  decision  of  this  case  depends  upon 
^admissibility  of  two  documents,  which  were  tendered  in 
*^nce  at  the  trial  and  received  after  objection  made.  If 
either  was  inadmissible,  a  venire  de  novo  may  be  awarded. 

The  issues  joined  on  the  pleas  were,  first,  that  the  defend- 
^Jitadid  not  take  the  goods  modo  et  formS.;  secondly,  that 
"^y  took  them  in  the  parish  of  Qorleston  in  South  town, 
^  SuffoUt,  absque  hoc,  that  they  took  them  in  Norfolk.  To 
this  plea,  in  order  to  have  a  return  of  the  goods  replevied, 

(«)  8  Q.  B.  43. 
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1854.  an  avowry  was  added,  that  the  goods  were  takei 
Hammond  defendants  as  overseers  of  the  parish  of  Qorleston  i 
Bradstbket.  town,  under  the  authority  of  the  43  Eliz.  The  pla 
prove  that  the  goods  were  taken  in  Norfolk,  ten 
evidence  a  map.  [His  Lordship  read  the  descript 
given  at  the  commencement  of  the  report,  and  pn 
One  question  argued  before  us  was,  whether  this  n 
from  the  proper  custody.  In  one  sense  it  did,  fo 
produced  by  a  gentleman  who  bought  it  twelve  y 
But  the  fact  of  its  being  in  the  custody  of  the  party 
such  lawful  possession  of  it,  does  not  at  all  vou 
authenticity,  nor  that  it  is  what  it  professes  to  hi 
wholly  unlike  the  case  of  a  deed  purporting  to  be  a 
ance  of  land.  If  such  a  deed  is  found  in  the  custom 
party,  who,  if  it  were  such  conveyance,  would  hav 
to  it,  and  kept  amongst  his  title  deeds,  such  custc 
to  shew  that  it  is  what  it  professes  to  be.  But  th 
ment  does  not  apply  here.  The  custody,  therefore, 
tend  to  shew  that  the  map  was  what  it  professes  U 
assuming  it  to  be  what  the  inscription  upon  it  de 
to  be,  a  map  prepared  in  1766,  in  part  fix)m 
map  in  1736,  by  Joshua  and  William  Kirby,  sons 
Kirby,  who  made  a  survey  in  1736,  at  the  utn 
was  only  a  declaration  by  Joshua  and  William,  t 
believed  the  boundaries  to  be  as  described  by  then 
they  were  as  described  by  them.  What  circumsta: 
given  in  evidence  to  render  such  declaration  ad 
The  relation  of  Joshua  and  William  to  John  Kirl 
not  have  that  eflFect      They  do  not  appear  to  have 
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Jkmes  V.  Lowndes  (a).    We  think,  therefore,  that  this  map      ^  ^^^^ 
mm  inadmiflBible.  Hammoud 

Tlie  second  question  arose  on  the  admission  of  a  tithe  ap-    bradstrebt. 
pnrtioninent  with  the  map  referred  to  in  it  and  annexed  to  it 
Tlie  fixnner  confirmed,  and  both  signed  and  sealed,  by  the 
tilfae  commissioners.     This  question  is  attended  with  some 
difficulty,  and  we  have  not  come  to  any  clear  opinion  on  it; 
if  by  deciding  it  now  we  should  have  rendered  assistance  to 
the  learned  Judge  who  may  have  to  try  the  issue,  we 
flhould  have  felt  it  right  to  do  so;  but  as  upon  oiu*  decision 
new  SbmHb  would,  probably,  be  added,  and  a  new  question 
presented,  we  have  not  thought  it  necessary  to  express  our 
cfiinion ;  the  bill  of  exceptions  leaves  the  case  at  present, 
s»  to  &cts  on  which  the  decision  might  turn,  by  no 
dear. 
There  must  be  a  venire  de  nova 

Venire  de  novo. 

(a)  6  M  &  Gr.  527. 


MEMORANDUM. 

I^UBINO  this  Vacation,  P.  Erie  of  the  Middle  Temple ; 
"••  -B.  Benison,  of  Lincoln's  Inn,  Esqra,  Barristers-at-law, 
^^  appointed  her  Majesty's  Counsel ;  and  R,  P.  Collier, 
^^  T,  Phinn,  of  the  Inner  Temple,  Esqrs.,  Barristers-at- 
■^^t  receiyed  patents  of  precedence,  and  in  the  following 
^^^clttehnas  Term  took  their  seats  within  the  bar  accord- 


^^^  X.  D  D  EXCH. 
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Rbqula 
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REGUL^  GENERALES. 


Michaelmas  Vacation,  18  Vict. 


It  is  Ordered,  That  the  practice  to  be  observed  in  the  superi' 
Courts  of  Common  Law  at  Westminster,  with  respect  to  t^ 
matters  hereinafter  mentioned,  shall  be  as  follows;  that 
to  say, 

1.  The  provisions  as  to  Pleadings  and  Practice  contained 
the  Common  Law  Procedure  Act,  1852,  and  the  Rules  of  Practi 
of  the  superior  Courts  of  Common  Law  made  the  1 1th  Januu 
1853,  and  also  the  Rules  of  Pleading  which  came  into  operatu 
on  the  first  day  of  Trinity,  1853,  so  far  as  the  same  are  or  mi 
be  made  applicable,  shall  extend  and  apply  to  all  proceedings 
be  had  or  taken  under  the  Common  Law  Procedure  Act,  1854 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause  or  di 
proceeding  in  any  of  the  said  superior  Courts  of  Common  La 
shall  be  drawn  up  in  the  first  person,  and  shall  be  divided  in 
paragraphs,  and  every  paragraph  shall  be  numbered  consec 
tively,  and,  as  nearly  as  may  be,  shall  be  confined  to  a  distir 
portion  of  the  subject.  No  costs  shall  be  allowed  for  any  a. 
davit  or  part  of  an  affidavit  substantially  departing  from  U 
rule.  This  rule  not  to  be  in  force  till  the  first  day  of  Easa 
Term  next. 

Campeell. 
John  Jervis. 
Fred.  Pollock. 
J.  Parke. 
K  H.  Alderson. 
C.  Ceesswell. 
W.  Erle. 
Saml.  Martin. 
Charles  Croxfton. 
27th  November,  1854.  R  B.  Crowder. 
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1854. 


Forms  op  PaocEEDiNo& 

The  fonnB  of  proceedings  contained  in  the  Schedule  hereunder 
flay  be  used  in  the  cases  to  which  they  are  applicable,  with  such 
alterations  as  the  nature  of  the  action,  the  description  of  the 
Court  in  which  the  action  is  depending,  the  character  of  thepar- 
^  or  the  drcunistances  of  the  case  may  render  necessary  ;  but 
ttj  variance  therefrom,  not  being  in  matter  of  substance,  shall 
*ot  affect  their  validity  or  regularity. 


Schedule. 

1.  Isfue  of  Fact  to  he  tried  hy  a  Judge  unthotU  a  Jury. 

[Proceed  (u  in  an  issue  to  be  tried  by  a  jury  as  in  ordinary 
^meSf  unUl  the  joinder  of  issue,  and  then  thus ;]  And  the  parties 
Mbrasaid  having,  by  consent  in  writing  duly  signed,  left  the  de- 
of  the  said  issue  [or  "  issues"]  to  the  Court,  it  was  on  the 

day  of 18 —  (date  of  rule  or  order  for  alloioance  of 

iwirf),  by  a  rule  of  this  Court  [or  "  by  an  order  of  the  Honour- 

•We  Sir knight,  one  of  her  Majesty's  Justices  of  her  Court 

of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  one  of  the  Barons 
dber  Majesty's  Court  of  Exchequer,"  as  the  case  vuvy  he\  Ordered 
tibat  sach  trial  should  be  allowed ;  therefore  let  the  same  be  had 
•cowdingly. 

2.  Suhpcena  thereon  and  in  other  Cases, 

[^  same  as  the  form  now  in  use,  bvi  in  all  cases  omit  the 
«Mi«byajury."] 

3.  Nisi  Prius  Record  therein, 

[%  same  cu  the  form  already  directed  by  Rule  of  Hilary 
^«^  1853.] 

^-  PoHea  therein^  on  a  Verdict  for  Plaintiff  on  aU  the  Issues, 
^xhere  the  Cause  is  tried  in  London  or  Middlesex,  and  where 
the  Defendant  appears  at  the  Trial. 

Afterwards,  on  the day  of 18 —  {the  first  day  of  the 

Sittings  or  the  day  of  the  trial)  at  the  Guildhall  of  the  city  of 

DD2 


Rbouub 
Qenerales. 
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1864.         London  [or  "  at  Westminater  BEaU  in  the  county  of  MiddleBex*^ 

Requlm       l>ef<>re  Sir knight,  one  of  her  Majesty's  Justices  of  her  Court 

Qenebales.     of  Queen^s  Bench  [or  "  Common  Pleas,"  or  "  one  of  the  Barons 
of  her  Majesty's  Court  of  Exchequer,"  as  the  case  may  he;  cfif 
tried  before  the  Chief  Justice  or  Chief Bcyrcn  state  thefnust^  (m  tnt^ 
prescribed  form  ofpostea  on  a  irial  before  ajwry,     Iftriedhrfdirt 
two  Judges  state  the  namtes  ofboth,  and  of  the  Court  of  which  thef/ 
are  Judges\  come  the  parties  within  mentioned,  by  their  re- 
spective attomies  within  mentioned,  for  the  trial  of  the  sud 
issue  \or  " issues"],  and  the  said  Judge  [or  "  Baron,"  or  "  Chiief 
Justice,"  or  "  Chief  Baron,"  <u  the  case  may  be\  decides  the  nid 
issue  [or  "  each  of  the  said  issues  "]  in  &your  of  the  plaintiff  \pr 
the  decision  may  be  stated  in  the  affirmative  or  negcUive  unrdt  rf 
the  issue,  as,  for  eocampie,  thus:    ''And  the  said  Judge  \f^ 
**  Baron"]  as  to  the  first  issue  within  joined  decides  that  the  ^ 
fendant  did  promise  as  within  all^;ed ;   and  as  to  the  seooi^ 
issue  within  joined  the  said  Judge  [or  "  Baron  "]  decides  that  t^*^ 
defendant  did  not  satisfy  and  discharge  the  plaintiff's  daim  1^ 
payment,  as  within  allied :"]  And  the  said  Judge  [or  "  Barom^ 
assesses  the  damages  of  the  plaintiff,  on  occasion  of  the  premi^^ 
within  complained  o^  over  and  above  his  costs  of  suit»  to 
[omit  the  assessmtcnt  of  da/mages  ifnofne  made[  :   Therefore, 


5.  The  like,ujherethe  Trial  uxu  at  the 

Afterwardsy  on  the day  of 18  —  (the  oommissi^^ 

day  of  the  assizes^  at in  the  county  [or  "  city"]  of , 

the  assizes  there  holden  in  and  for  the  said  county  [or ''  dl 

befor  Sir knight^  one  of  her  Majesty's  Justices  of  her  Coi 

of [or  "one  of  the  Barons  of  her  Majesty's  Court  of  the 

chequer,"  cu  the  case  may  be\,  come  the  parties^  kc  [condfude      ^ 
in  the  pr«seding  form!] 

d.  The  like,  where  one  Issue  isfoundfor  the  Plaint^  and  anot^^ 
for  the  D^endant,  the  IcUter  going  to  the  whole  Action. 

[Proceed  as  in  the  preceding  forms  of podea  to  the  statement  0 
the  appearance  of  the  parties  at  the  trial,  and  then  thus:]  And  ^tJi« 
said  Judge  [or  "Baron,"  or  "Chief  Justice,"  or  "Chief  Baion,'*  ^ 
the  case  may  be]  deddes  the  first  issue  within  joined  in  hyom^^^ 
the  pUiDtiff ;  and  he  deddes  the  secoiid  laBae  within  jdneA    i>^ 
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tlie  defendant  [aa  the  ease  may  he;  or  the  deciaian  may        18^4 
n  the  afikvuUwe  or  negatweo/ each  issue,  (u  di^  Raavhm 

mgfirm] :  Therefore,  &c  Gkc  mulm. 

7.  Judgment  thereon  far  Plaint^, 

*ke  issue,  and  then  proceed  thus :]    Afterwards,  on  the 

of 18—  (day  qf  signing  Jmal  judgment)  oome  the 

vresaid,  by  their  respectiye  attoniies  aforesaid,  and  Sir 

ht^  one  of  her  Majesty's  Justices  of  her  Court  of 

>f  the  Barons  of  her  Majesty's  Court  of  Exchequer,"  as 
sy  be;  or  if  triedbe/ore  the  ChiefJustice  or  Cfhirf Baron, 
tet  as  in  the  prescribed  form  of postea  in  atrialhrfore  a 
hied  b^ore  two  Judges  staite  the  names  of  both,  and 
wi  qf  which  they  are  Judges],  by  whom  the  said  issue 
'^iasues  were**]  tried  hath  [or  "have"]  sent  hither 
their**]  record  had  before  him  \or  ''them"]  in  these 
iUrwaids,  dec.  \eopy  the  postea"] :  Therefore  it  is  con- 
lat  the  said  plaintiff  do  recover  againsfc  the  defendant 
lonies  by  the  said  Judge  [or  "  Baron,"  or ''  Chief  Jus^ 
**  Chief  Baron,"  as  the  ease  may  be,]  so  assessed,  and 
r  his  costs  of  suitb 
margin  of  the  roU,  opposite  the  words, ''  Therefore  it  is 

I,"  write  "  Judgment  signed  the day  of a.d. 

rting  the  day  of  signing  the  judgment,] 

8.  Execution  thereon, 
wne  as  in  ordinary  etues.] 

its  qfExectUion  where  the  Cowrt  or  a  Judge  decides 
Matters  of  Account, 

ime  as  in  ordinary  caaes  of  execution  on  a  judgment, 
U  instead  of  the  writ  stating  the  money  to  he  levied  as 
en  recovered  by  a  judgment,  and  omitting  the  direction 

Uerest,  say  "  £ ,  which  by  a  rule  of  our  Court  of 

Bench  [or  "  Common  Pleas,"  or  "  by  an  order  of  Sir 
^t,  one  of  our  Justices  of  our  Court  of  Queen's  Bench 
on  Pleas,"  or  "one  of  the  Barons  of  our  Exchequer,"  as 

ay  bel,  dated  the day  of 18 — ,  made  in  pur- 

rthe  3rd  section  of  "The  Common  Law  Procedure 
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1854.  j^ct,  1854,"  in  an  action  commenced  in  our  said  Court  c 
Reoula  **  *^®  suit  of  J.  B.  [or  "  the  said  A.  BJ*  if  before  men 
QxNEBALss.  against  the  said  C.  D,,  was  ordered  to  be  paid  by  the  8ai> 
to  the  said  A,  B,  \a8  the  case  may  be,  following  the  terme 
etance  of  the  nde  or  order\,  \If  costs  were  ordered  to  be  pa 
the  direction  to  levy  them  may  be  thus :  ''together  with 
costs  in  the  said  rule  [or  "  order**]  mentioned,  which  sai 

were  afterwards,  on  the day  of 18 — ,  taxed 

lowed  by  our  said  Court  of at  £ ].     [If  the 

order  directs  that  interest  shaU  be  paid,  then  the  direction 
it  may  be  thus :  "  together  also  with  interest  on  the  said 

£ at  the  rate  of  £ per  cent,  from  the  said 

18 —  **  as  the  case  may  be,  according  to  the  rvle  or  o 


10.  Writs  of  Execution  where  Matter  of  Account  is  * 
to  omd  decided  on  by  an^  Arbitrator,  Officer  of  the  C 
C&wnty  Coiurt  Judge, 

[The  same  as  directed  in  the  preceding  form,  but  vm 
stating  the  levy  to  be  of  money  ordered  by  a  nde  or  oro 

paid,  say,  "£  ,  which  by  an   award    [or   "oertil 

dated  the day  of 18 —  (date  of  auxjurd  or  ceri 

made  by  E,  F.  esquire,  an  arbitrator  appoin,ted  by  the 
[or  "  by  E,  F,  esquire,  one  of  the  Masters  (or  other  office 

ing  his  office)  of  our  Court  of ,"  or  "  by  E,  F.  esquj 

Judge  of  the  County  Court  of ^,"  cw  the  case  may  b* 

suant  to  the  3rd  section  of  "  The  Common  Law  Procedu 
1854,"  was  awarded  [or  "certified"]  to  be  due  and  payal 
the  said  C.  D.  to  ["  the  said"]  A,  J5. 

11.  Special  Case  for  the  Opinion  of  the  Court  under  Sects 

the  ComTnon  Law  Procedure  Act,  1854,  w/iere  the  Al 
or  DisaUowcmce  of  a  particular  Item,  or  Items  depenc 
Question  of  Law, 

In  the  Queen's  Bench  ["  Common  Pleas  "^  or  ^'^  Excheque 

/  A.B,,  Plaintiff 
Between  <  and 

\C  D,,  Defendant. 
The  following  case  is  stated  for  the  opinion  of  the  Couri 
a  rule  of  the  Court  [or  "  order  of  the  Honourable  Mr. 
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— ^" or  "Baron "],  dated  the  day  of 18 — ,  ^2!^^^ 

iBide  pursoant  to  the  4th  section  of  "  The  Common  Law  Pro-       Rbguub 

eednre  Act,  1854."      [Here  stale  the  material  facts  of  the  case  Gbnkbales. 
hmring  upon  the  question  of  law  to  be  decided.^ 

Hie -question  \or  ''  questions'*]  for  the  opinion  of  the  Court 
ii [or  "are^  : 

First— Whether,  [^-c] 
Second — Whether,  [^cJ] 


11  Itme  to  he  tried  by  a  Jwry  where  the  Court  or  a  Judge  has 
directed  iiy  wider  Section  4,  where  the  Allowance  or  Disal- 
lowcmce  of  a  particular  Item  or  Items  depends  on  a  Ques- 
tion of  Fact, 

hi  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
afPkas'^. 

Tbe day  of 18 —  {daJt/e  of  issue  when  delivered  by 

ikplaintif). 

[Venue.]  A,  B.hj his  attorney  sues  C.  D,,  and  the  plain- 
tiff [or  "defendant"]  affirms,  and  the  defendant  \or  "plaintiff"] 
^k&ies,  that,  ^c.  [Here  stale  the  question  of  fact  to  be  tried  as 
Uncled  by  the  Court  or  Judge.  In  some  cases  it  may  be  advisable 
to  itefe  an  inducement  before  stating  the  question  in  dispute.]  [If 
^  he  more  than  one  question  to  be  decided,  state  it  thus  ;  "and 
^  said  plaintiff  [or  "  defendant "]  also  affirms,  and  the  defend- 
*fit  [or "  plaintiff"]  also  denies,   that,  <i&c.]     And  it  has  been 

^''dered  by  the  Court  [or  "  by  the  Honourable  Mr.  Justice 

^  "  Baron "]  that  the  said  question  [or  "  questions"]  shall 

"^  tried  by  a  jury ;  therefore  let  the  same  be  tried  accordingly. 

13.   Post^a  tliereon. 

[The  same  as  in  ordinary  cases,  except  ilvat  there  is  no  asaess- 
^'^nl  of  damages,] 

^^-  Special  Case   staled  by  an  Arbitrator  under  Sect.  5  of  the 
Common  Law  Procedwre  Act,  1854. 

v^  the  special  case  the  arbitrator  must  stale  wlietli^  the  arbi- 
^»w»  ii  under  a  comptUsory  refe7'e7ice  under  the  Act y  or  v^hetlier 
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1854.  ii  Is  fgpof^  ^  reference  by  eoMent  qftheparUee  where  the  eiubmU" 
RiouLJi  '^  has  been  or  ie  to  he  made  a  rule  or  order  of  one  of  the  mnperior 
OxNXRALu.  Cowrie  of  Law  or  Equity  at  Westminster.  In  the  former  eom^ 
the  award  must  be  intitled  in  the  Court  <md  cause,  and  the  mti 
or  order  of  the  Cowrt  must  be  set  forth  In  the  latter  ease,  the 
terms  of  the  r^erence  rdating  to  the  submission  being  made'a  ruk 
or  order  qf  Court  must  be  set  forth.'] 


15.  Judgment  thereon  when  a  Judgment  has  been  ordered 

[Copy  the  special  case,  and  then  proceed  thus:]  Afterward^ 

on  the day  of ,  18—,  come  here  the  partieB  aforeeaid, 

and  the  Court  is  of  opinion  that  [stale  the  opinion  qfthe  CouH 
on  the  question  or  questions  stated  in  the  case,  in  the  affirmative 
or  negative,  as  the  case  may  be,]     Therefore  it  is  considered  that 

the  plaintiff  do  recover  against  the  defendant  the  said  £ 

and  £ for  his  costs  of  suit. 

\In  the  margin,  opposite  the  words,  ''Therefore  it  is  consi- 
dered, ifec.**  write   "  Judgment  signed  the day  of ^ 

18 — ,**  inserting  the  day  of  signing  final  judgment] 

16.  Postea,  where  the  Judge  upon  the  Trial  of  an  Iseue  in  Fad 
before  him  under  Sect  1  directs  an  ArbUraiion  as  to  Pari  qf 
the  Claim  under  Sect.  Q  of  the  Common  Laiw  Procedure 
Act,  1854. 

[Proceed  as  in  the  above  prescribed  form  of  postea  No.  4  or 
5,  as  the  case  may  be,  to  the  statement  of  the  appearance  qfthe 
parties  at  the  trial  vndusvoe,  and  then  proceed  thus:]  And  as 

to  the  plaintiff  *s  claim  in  the  count  of  the  declaration 

within  mentioned  [as  the  case  may  be],  it  appears  to  the  said 
Judge  [or  **  Baron  **]  that  the  questions  arising  thereon  involve 
matter  of  account  which  cannot  conveniently  be  tried  before 
him;  and  hereupon  the  said  Judge  [or  '' Baron  *^  orders  that  the 
plaintiff's  claim  in  the  said count  of  the  declaration  men- 
tioned be  referred  to  E.  F.,  of ,  esquire,  an  arbitrator  ap- 
pointed by  the  said  parties  [or  "  to  E.  F.,  esquire,  being  one  of 
the  Masters  of  the  Court  of  Queen*s  Bench,"  or  "  Common 
Pleaa,"  or  "Exchequer  of  Pleas,"  (or  other  qfficer  qfthe  Court, 
stating  his  office),  or  "ix>  E.  F.,  esquire,  being  the  Judge  of  the 
County  Court  of ,  upon  the  terms,  that  Ac  [set  forth  the 
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ofikt  ardet]^  and  the  said  Judge  [or  '' Baron  *^  decides         1B54. 

mk  of  tlie  said  iisaesy  except  those  relatmg  to  the  said Rbqula 

waA  of  the  declaratioiiy  in  fEtvoar  of  the  plaintiff  [or  the  sUUe-    QmKEaAua, 
Mtf  i/tk$  decuion  may  he  vniki  affirmcUiwe  or  negoHve  words 
tfAe  imme,  <w,  Jor  exampUy  time:   ''And  the  said  Judge  [or 
*Birai*]  as  to  the  first  issue  within  joined  decides  that  the 

Mndant  is  guilty  as  within  in  the count  of  the  declara- 

ttoa  alleged;  and  as  to  the  second  issue  within  joined  the  said 
Jidge  [or  **  Baron  "]  decides  that  the  defendant  did  not  commit 

^  Ids  within  in  Uie count  of  the  declaration  alleged  by 

^  pbintifTs  leave.'^  And  the  said  Judge  [or  ''  Baron**]  as- 
MM  the  damages  of  the  plaintiff  on  occasion  of  the  premises 

vitiiin  in  the count  of  the  declaration  complained  oj^  over 

ad  akore  his  costs  of  suit,  to  £ ^.     [Omit  the  cusessmerU 

tfiamagety  if  none  made,"]     Therefore,  dec. 

17.  Wrii  of  Habere  Faciaa  Poseeseionem  on  a  Ride  to  dMver 
Poeeeetion  qf  Land  pwreuanit  to  an  Award. 

Victoria,  by  the  Grace  of  Gkxl  of  the  United  Kingdom  of 
Gmi  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to 

^Sberiffof ,  greeting.     We  command  you  that  you  omit 

>otl7  reason  o^  any  liberty  of  your  county,  but  that  you  enter 
t^ame,  and  without  delay  you  cause  A.  B,  to  have  possession 
^- —  [here  describe  the  lamds  and  tenements  as  in  the  rule  for 
^  idwery  of  possessum],  and  which  lands  and  tenements  by 
»nile  of  our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 

"Exdiequer  of  Pleas,"]  dated  the  day  of ^   18 — ^ 

fttde  paiBuant  to  the  16th  section  of  **  The  Common  Law  Pro- 
«tec  Act,  1854,"  E,  F,  (the  pa/rty  named  in  the  rule)  was 
^^^enA,  to  deliver  possession  to  the  said  A,  B,;  and  in  what 
**utD6r  you  have  executed  this  our  writ  make  appear  to  us 
^  «  Common  Pleas,  "  to  our  Justices,"  or  in  Exchequer,  "  to 
we  Barons  of  our  Exchequer "]  at  Westminster,  immediately 
■^  the  execution  hereof,  and  have  you  there  then  this  writ. 

witoM at  Westminster,  the day  of in  the 

J«ttofwirLord w 
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V     ^  '^       18.  Judgment  for  the  Plaiwtiff  on  a  Special  Case  dai 
Bboula  Section  32  of  the  Common  Procedure  Act,  185' 

GENBRA.LB8. 

[Copy  the  special  case,  and  then  proceed  thus ;]  Aft« 
come  here  the  parties  aforesaid  hj  their  respee 


nies  aforesaid,  and  the  Court  is  of  opinion  that,  dec 
opinion  of  the  Court  on  the  question  or  questions  sta 
case,]     Therefore  it  is  considered  that  the  plaintiff  c 

against  the  defendant  the  said  £ and  £ foi 

of  suit. 

[In  the  margin,  opposite  the  u)ords   "Therefore  ii 

dered,  kc^  write   "Judgment  signed  the  da] 

18 — ^  inserting  the  dt^f  of  signing  final  judgment,] 

19.  Judgment  of  Affirmamce  by  Court  of  Error  in 

Chamber  on  a  Special  Case, 

[Copy  to  the  end  of  the  judgment  on  the  roU  in  the  a 

then  proceed  thus :]  Afterwards,  on (the  day  of  I 

note  of  error)  the  defendant  [or  "  plaintiff"]  delivere< 
the  Masters  of  the  Court  here  a  memorandum  in 
the  form  required  by  and  according  to  the  statute  ii 
made  and  provided,  alleging  that  there  was  error  in 
record  and  proceedings  aforesaid ;  and  afterwards,  on 
da/y  of  making  the  entry  of  the  suggestion  on  the  roi 
fendant  [or  "  plaintiff"]  said  that  there  was  no  errc 

And  thereupon  afterwards,  on (the  day  of  giving 

in  the  Exchequer  Chamber),  in  the  Court  of  Excheqi 
ber  of  our  Lady  the  Queen  before  the  Justices  of  th< 
Bench  of  our  said  Lady  the  Queen  and  the  Barons  of  1 
quer,  [or,  if  the  error  he  on  a  judgment  of  Common 
"  before  the  Justices  of  our  Lady  the  Queen  assigns 
pleas  in  the  Court  of  our  said  Lady  the  Queen 
Queen  herself  and  the  Barons  of  her  Exchequer,"  or, 
he  on  a  judgment  of  the  Eaxhequer,  say  "before  the  . 
our  Lady  the  Queen  assigned  te  hold  pleas  in  the  O 
Lady  the  Queen  before  the  Queen  herself  and  the  < 
the  Common  Bench  of  our  said  Lady  the  Queen,"]  cc 
the  plaintiff  as  the  defendant  by  their  respective  attoi 
said,*  and  it  appears  to  the  said  Court  of  Error  in  t 
quer  Chamber  that  there  is  no  error  in  the  record  an 
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b§i  aferesaid,  or  in  giying  the  judgment  aforesaid:  Therefore  1B54. 

itiicoDBidered  by  the  said  Court  of  Error  that  the  judgment       ^ 
afcraaid  be  in  all  thiogs  affirmed^  and  stand  in  full  force  and     Qxsebaxbb. 
(Act,  the  said  causeB  above  for  error  suggested  in  anywise  not- 
vithstuiding :  And  it  is  further  considered  by  the  same  Court, 

tint  the  said  plaintifir  do  recover  against  the  defendant  £ 

ftr  bis  damages  and  costs  which  he  had  sustained  and  expended 
^reason  of  the  delay  of  execution  of  the  judgment  aforesaid, 
en  pretence  of  the  prosecution  of  the  said  proceedings  in  error, 
and  that  the  plaintiff  have  execution  thereof. 

20.  Judgment  o/Eeversal  m  the  Wee  Case, 

]Tk6  mxme  as  the  preceding  form  to  the  asterisk*,  <md  then 
tkst :]  And  it  appears  to  the  said  Court  of  Error  that  there  is 
^ttifest  eiTor  in  the  record  and  proceedings  aforesaid,  and  in 
giring  the  judgment  aforesaid:  Therefore  it  is  considered  by 
tike  odd  Court  of  Error,  that  the  judgment  aforesaid  for  the 
«0on  aforesaid  be  reversed,  annulled,  and  altogether  holden  for 
ttoQght^  and  that  the  said  defendant  be  restored  to  all  things 
'which  he  hath  lost  by  occasion  of  the  said  judgment,  (Six;. 

21.  Judgment  of  Cotirt  of  Appeal  in  Eoccheqaer  Chamber  on  a 
Disposal  of  the  Appeal  in  the  Plaintiff's  FaA)our  where  Judg- 
tnent  for  him  had  been  given  in  the  Court  below,  under  the 
i\tA  and  42nd  Sections  of  the  Commxm  Law  Procedure  Act, 
1854. 

[Copy  the  ease  for  the  appeal  as  stated  by  the  parties,  and  then 

f^ooftd  thus ;]  Afterwards,  on (the  day  of  giving  judgm^ent 

^ Court  of  Appeal),  in  the  Court  of  Exchequer  Chamber  of  our 

*^y  the  Queen  before  the  Justices  of  the  Common  Bench  of  our 

*^y  the  Queen  and  the  Barons  of  her  Exchequer,  [or,  if  the  ap- 

f^  be  from  the  Common  Pleas,  say,  "  before  the  Justices  of  our 

*^Aj  the  Queen  assigned  to  hold  pleas  in  the  Court  of  our 

l*dy  the  Queen  before  the  Queen  herself  and  the  Barons  of  her 

Kxdj«quer,"  or,  if  the  appeal  be  from  the  Exchequer,  say,  "  be- 

^  the  Justices  of  our  Lady  the  Queen  assigned  to  hold  pleas 

'Ji  the  Court  of  our  Lady  the  Queen  before  the  Queen  herself 

•ad  the  Justices  of  the  Common  Bench  of  our  said  Lady  the 

wen,"]  come  the  parties  aforesaid  by  their  respective  attomies 
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1854.         aforesaid ;  and  the  said  Court  of  Appeal  decide  that,  &c 

Rboulji       ^  deciaion  of  the  Couri  upon  the  quesUona  raised  by  the  ea 

QmamRALMB.     appedC] ;  and  it  is  considered  by  the  said  Court  of  Appeal 

the  plaintiff  do  recover  against  the  defendant  £  fc 

costs  which  the  plaintiff  hath  sustained  and  expended  ii 

said  appeal,  and  that  the  plaintiff  have  execution  thereof 


22.  Fi,f€k  agcUnet  a  Ga/mUhee,  under  the  GSreT  Sedum  € 
Common  Law  Procedure  Act,  1854,  vAere  Debt  not  <^ 
or  Garnishee  does  not  ctppear, 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdo 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  t 

Sheriff  of ,  greeting.     We  command  you  that  you  omi 

by  reason  of  any  liberty  of  your  county,  but  that  you  ente 
same,  and  of  the  goods  and  chattels  of  JS,F.  in  your  bail! 

you  cause  to  be  levied  £ ,  being  the  amount  of  [or  **  pa 

the  amount  of,**  if  the  debt  be  more  than  the  judgment  dei 
debt  due  from  the  said  E,F.  to  C7.2>.,  heretofore  attached  ii 

hands  of  the  said  £,F,  by  an  order  of  Sir knight,  oi 

our  Justices  of  our  Court  of  Queen*s  Bench  [or  ^  one  of  our 
tices  of  our  Court  of  Common  Pleas,**  or  "one  of  the  Baro] 
our  Exchequer  "],  dated  ■  [date  of  order'],  pursuant  to 
statute  in  such  case  made,  to  satisfy  [or,  if  the  debt  be  less  \ 

the  judgm^efrU  debt,  say,   "  towards  satisfying**]  £ ,  w 

A,  B.  lately  in  oxu*  Court  of  Queen's  Bench  [or  "Com 
Pleas,**  or  "Exchequer  of  Pleas**]  recovered  against  the 
CJD,,  whereof  the  said  CD.  is  convicted;  and  that  you  have 

sum  of  £ before  us,  [or,  in  Common  Fleas,  "before  oxu* 

tices,**  or,  in  Exchequer,  "before  the  Barons  of  oiu*  Exchequ 
at  Westminster,  immediately  after  the  execution  hereoJ^  t 

rendered  to  the  said  A,  B> in  satis&ction  as  aforesaid, 

that  you  do  all  such  things  as  by  the  statute  passed  in  th< 
cond  year  of  our  reign  you  are  authorised  and  required  U 
in  this  behalf  And  in  what  manner  you  shall  have  execi 
this  our  writ  make  appear  to  us  [or,  in  the  Common  Pleas, 
our  Justices,**  or,  in  the  Exchequer,  "to  the  Barons  of  our  Ex 
quer,**  a>s  the  case  may  be,]  at  Westminster,  immediately  a 
the  execution  hereof,  and  have  you  there  then  this  writ^    T 

ness at  Westminster,  the day  of in  the  yea 

our  Lord . 
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1854. 


23.  C7a.  so.  in  the  like  Case, 

TktoriAy  by  the  Grace  of  Grod  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 

Bbfiriff  of y  greeting.     We  oommand  you  that  you  omit  not 

\fj  reason  of  any  liberty  in  your  county,  but  that  you  enter  the 
maaty  and  take  B,  F.,  if  he  be  found  in  your  bailiwick,  and  him 
Mj  keep,  so  that  you  may  have  his  body  before  us  [or,  in 
Cmmon  Pieagy  ''belbre  our  Justices,**  or,  in  Exchequer ,  "  before 
t^  Barons  of  our  Exchequer,**]  at  Westminster  immediately 

ifter  the  execution  hereof,  to  satisfy  A,  B,  £ y  being  the 

iBKNmt  [or  ''part  of  the  amount,**  if  the  debt  he  more  tkom  the 
jfdgmeni  deUy]  of  a  debt  due  from  the  said  B.F.  to  (7.i>.,  here- 
kian  attached  in  the  hands  of  the  said  F.F.  by  an  order  of  Sir 
' — -  kni^t,  one  of  our  Justices  of  our  Court  of  Queen*s  Bench 
[er  "one  of  our  Justices  of  our  Court  of  Common  Pleas,**  or  "one 

<rf  oar  Barons  of  the  Exchequer,**]  dated (date  of  order') 

pmoant  to  the  statute  in  such  case  made  and  provided,  to  satia- 
%[or  "towards  satisfying,**  if  the  debt  be  less  than  the  judgment 

^^  £ y  which  the  said  -4«5.  lately  in  our  said  Court  of 

^loeen'a  Bench  [or  "Common  Pleas**  or  "Exchequer  of  Pleas,** 
^  Ue  case  may  be\  recovered  against  the  said  C7.  2>.,  whereof  the 
^  CD,  is  convicted,  and  have  you  there  then  this  writ.    Wit- 

'^^ at  Westminster,  the day  of in  the  year  of 

oorLord 


*^  Writ  against  Garnishee  to  show  Canise  why  the  Judgment  Cre- 
ditor should  not  have  Execution  against  him  for  the  Debt 
disputed  by  him. 

Tictoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 

^^«at  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to 

•  F,,  greeting.     We  command  you  that  within  eight  days  after 

service  of  this  writ  upon  you,  inclusive  of  the  day  of  such 

you  appear  in  our  Court  of  Queen's  Bench  [or  "Com- 

*«*Jn  Pleas,**  or  "Exchequer  of  Pleas,**]  to  show  cause  why  A.B, 

•^^wdd  not  have  execution  against  you  for  £ ,  being  the 

•■want  [or  "part  of  the  amount,**  if  the  debt  exceeds  the  judgment 
^^  of  a  debt  due  from  you  to  CD,  to  satisfy  [or  "towards  sa- 
•■^Mfying,**  if  the  debt  be  less  than  the  judgment  debt,]  £ 


Regula 
Gbsbbalbs. 
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^  1854.         which  on  the day  of 18—,  (dcUe  of  judgment 

RiGCJLA       ^d  ^••^-  1>7  &  judgment  of  our  Court  of  Queen*s  Bene 

OsNiBALEs.     "Common  Pleas,"  or  "Exchequer  of  Pleas,"]  recovered  a^ 

the  said  C.D.y  and  for  costs  of  suit  in  this  behalf;  and 

notice,  that  in  default  of  your  so  doing  the  said  A,B,  ma] 

oeed  to  execution.     Witness at  Westminster,  the  — 

of in  the  year  of  our  Lord . 

[The/oUoinng  indorsements  must  be  made  on  the  VDriti\ 
writ  was  issued  by  P. A.  [plaintiff a  aUomei/a  noma  in  f\ 

[plcice  of  hie  abode  in/kUl;  also  i/stied  out  <is  agerUj 

attorney  in  the  cotrntry,  here  say,  "as  agent  for  A. A,  of - 
attorney  for  the  said  A,B,  [or  i/etied  out  by  the  plaintiff  i\ 
son,  "This  writ  was  issued  in  person  by  the  plaintiff  ^ 

named,  who  resideB  at ,*"  mentioning  the  city,  town,  or  p 

a/nd  aieo  the  nams  of  the  hamlet,  street,  cmd  wwmber  of  the  j 
tiffs  residence,  if  amy  such  there  be,] 

The  plaintiff  claims  £ [the  amount  of  the  debt  c2i 

from  the  garnishee]  and  £ for  costs,  and  if  the  amount  1 

of  be  paid  to  the  plaintiff  or  his  attorney  within  four  days 
the  service  hereof  further  proceedings  will  be  stayed. 

[  Within  three  days  after  the  service  fU  up  thefoUowing  in* 
ment:]  This  writ  was  served  by  me  X,Y.  on  CD.  on  the 
day  of 18—. 


25.  Declaration  thereon. 

In  the  Queen's  Bench  [or  "Common  Pleas,"  or  "Exchequ* 

Pleas."] 

The day  of A.D. 

—{Venue,) — A,B,  by his  attorney  [or  "in  pen 

sues  E,F,  by  a  writ  issued  forth  of  this  Court,  in  these  n 
Victoria,  ka,  [copy  the  writ],  and  the  said  E.F,  has  appear 
the  said  writ,  and  the  said  A,B,  by  his  attorney  aforesaid 
that  the  said  debt  due  from  the  said  E,  F,  to  the  said  C.  D, 
d:c,  [here  state  the  debt  as  in  a  declaration  in  ordinary  e 
and  the  said  A,B,  prays  that  execution  may  be  adjudged  tc 

accordingly  for  the  said  £ and  for  costs  of  suit  in  thi 

hal£ 
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1864. 
26.  Flea  thereto.  Rbouub 

•     .  1    -r>        ,     r  Qbnebajlbb. 

IB  the  Queen 8  Bench  [or  "Common  Pleas,"  or  "Exchequer  of 

Pleaa."] 

The day  of A.D. . 

£.F.  \  The  said  B,F,  by his  attorney  says,  that  he  never 

I*  i  J.  J  was  indebted  to  the  said  C.  D.  as  alleged  [or  pUad 
•ie4  dlker  defence  or  severed  defences  cu  in  other  cases]. 


27.  Isstts  thereon. 

[Copjf  the  dedaratum  and  pleadings,  cmd  conclude^ thus i] 
TOwefore  let  a  jury  come,  <Sm?. 


28.  Fostea  thereon. 
[The  tame  cu  in  ordinary  cases,  omUtmg  the  assessment  of 

29.  Judgment  for  Flaintiff  therein. 

[The  same  as  in  ordina/ry  cases  to  the  statement  of  the  judgment, 
^'^  may  be  thus  :  "  Therefore  it  is  considered  that  the  said 
^'  -B.  have  execution  against  the  said  E.  F.  for  the  said  £ 


*^  amount  [or  "  part  of  the  amount  **]  of  the  said  debt  due 
/^*Jii  him  to  the  said  C.  D.,  to  satisfy  \or  "  towards  satisfying," 

^  ^^  dd>t  be  less  than  the  judgment  debt,]  the  said  £ ,  which 

^^  said  A.  B.  on  the  said day  of  — —  18 —  [date  ofjudg- 

^^•U  against  judgment  debtor]  by  the  judgment  of  this  Court 
^^'>)Ter©d  against  the  said  C  D, ;  and  it  is  further  considered 

the  said  A.  B.  do  recover  against  the  said  E.  F.  £ for 

costs  of  suit  in  this  behalf 


30.  FLfa.  therein. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 
^-»»«at  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 

^**^*^of ,  greeting.     We  command  you  that  you  omit  not 

^'y  fttsoQ  of  any  liberty  of  your  county,  but  that  you  enter  the 


i 
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^  1854^       same,  and  of  the  goods  and  chattels  of  E.  F.  in  yom 

Riouui    *  yo^  cause  to  be  made  £ the  amount  \or  "  p 

OsiTBRALn.  amount,"  \fthe  debt  be  more  than  the  judgment  debt,] 
due  from  the  said  £.  F,  to  C.  i>.,  to  satisfy  [or  "  tow. 
fying,"  if  the  debt  be  less  than  the  judgment  debt,]  £r- 

A.  B,  on  the  day 18—  [date  qfjudgmei 

judgment  debtor]  by  the  judgment  of  our  Court  c 
Bench  [or  "  Common  Pleas,**  or  "  Exchequer  of  P 
covered  against  the  said  C,  D,,  and  whereupon  it  has 
judged  by  our  said  Court  that  the  said  A,  B,  should 

cution  against  the  said  F.  F.  for  the  said  £ ,  and  a 

which  in  our  same  Court  were  adjudged  to  the  said 
his  costs  of  suit  which  he  hath  been  put  to  on  occas 
writ  sued  out  against  the  said  E,  F,  at  the  suit  of  the 
in  that  behalf,  whereof  the  said  E,  F,  is  convicted, 
the  said  monies  before  us  [or,  in  Common  Fleas,  '' ' 
Justices,**  or,  in  the  Exchequer,  "  before  the  Barons  of  o 
quer,**]  at  Westminster,  immediately  after  the  executi 
to  be  rendered  to  the  said  A,  B,,  and  that  you  do  all  si 
as  by  the  statute  passed  in  the  second  year  of  our  rei^ 
authorised  and  required  to  do  in  this  behalf;  and  in  i 
ner  you  shall  have  executed  this  our  writ  make  ap] 
[or,  in  the  Common  Fleas,  ''  to  our  Justices,**  or,  in  the  J 
"  to  the  Barons  of  our  Exchequer,'*  as  the  case  mat/  be] 
minster,  immediately  after  the  execution  hereof,  and 

there  then  this  writ.     Witness at  Westminsterj 

day  of in  the  year  of  our  Lord . 

31.  Co.  sa,  therein, 

Yictoria,  by  the  Grace  of  Qod  of  the  United  Ki 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Fa 

Sheriff  of ,  greeting.     We  command  you  that  yoi 

by  reason  of  any  liberty  of  your  county,  but  that  you 
same,  and  take  E,  F.  if  he  shall  be  found  in  your 
and  him  safely  keep,  so  that  you  may  have  his  body 
[or,  in  the  Common  Fleas,  "  before  our  Justices,**  or,  ^ 
chequer,  *'  before  the  Barons  of  our  Exchequer,**  as  thi 
be]  at  Westminster,  immediately  after  the  execution 

satisfy  A,  B,  £ the  amount  [or  "  part  of  the  ai 

the  debt  be  more  than  the  judgment  debt,]  of  a  debt  due 
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aid  E.  F,  to  C,  i>.,  and  for  the  levying  of  which  it  has  been  1®^^. 

adjudged  by  our  Court  of  Queen's  Bench  [or  "  Common  Pleas,**       Rkouub 
(T"  Exchequer  of  Pleas,**]  that  the  said  A.  B,  should  have  his     Gbnebalks. 
ezecation  against  the  said  E.  F.^to  satisfy  [or  "  towards  satis- 

ijing,"  if  the  debt  be  less  them  the  judgment  debtj]  £ which 

the  said  A,  B,  on (jM  date  of  the  judgment  against  the 

^idgwient  debtor^  by  the  judgment  of  the  said  Court  recovered 
igainst  the  said  C,  i>.,  and  further  to  satisfy  the  said  A.  B, 

£ ,  which  in  our  same  Court  were  adjudged  to  the  said 

A,  B.  for  his  costs  of  suit  which  he  hath  been  put  to  on  occa- 
«ioii  of  our  writ  sued  out  against  the  said  K  F.  at  the  suit  of 
tlie  said  A,  B.  m  that  behalf,  whereof  the  said  E,  F.  is  con- 
victed; and  have  you  there  then  this  writ.     Witness at 

Westminster^  the day  of in  the  year  of  our  Lord. 

31  Judgment  for  Plaintiff  after  Verdict  that  a  Mandomvae  do 
ieeuef  under  Section  71  of  the  Common  Law  Procedure 
Act,  1854. 

[The  iome  as  in  the  ordinary  form  of  cm  entry  of  a  judgment 
^  (k  end  of  the  postea,  cmd  then  thus ;]  Therefore  it  is  considered 
^  a  writ  of  mandamus  do  issue  commanding  the  defendant 
^  [fere  state  the  duty  to  be  performed^  or  the  thing  to  be  done,  as 
^''^fnedby  the  declaration;  and  it  is  also  considered  that  the 
P^tiffdo  recover  of  the  defendant  the  said  monies  by  the 
•'^'^tices  [or  "  by  the  Judge  **  or  "  Baron**]  aforesaid  in  form  afore- 

***4  above  assessed,  and  also  £ for  his  costs  of  suit  in  this 

Alkali 

\^Jn  the  margin  of  the  judgment  opposite  the  first  u?ords,  "  There- 

^''^  it  is  considered  <fec.,**  write  "  judgment  signed  the day 

18^,**  inserting  the  day  of  signiiig  final  judgmenti\ 

Writ  of  Inquiry  to  ascertain  tJie  Expense  incurred  by  the 
(icing  of  cm  Act,  and  for  the  doing  of  which  a  Mandamus 
WIS  issued 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 
^f^  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 

of greeting.     Whereas,  upon  an  application  by 

-  A,  the  plaintiff  in  an  action  against  C  D,  in  our  Court  of 
'8  Bench  [or  "  Common  Pleas,*'  or  "  Exchequer  of  Pleas,** 
^OU  x.  E  E  EXCH. 
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1854.  as  tlie  case  mag  he,]  at  Westminster,  our  said  Court  did  on 

Rbquus        ^7  ^^ A.D.  (date  of  order)  direct  that  [s 

Oeitbbalbs.  the  terms  of  the  order  directing  the  act  to  be  doneat  the  dtfenda 
expense];  and  the  said  A.  B,  \or  "  and  E,  F,,^  if  another  per 
than  the pUdrUiffhas  been  appointed  by  the  Court  to  do  thee 
has  done  the  said  act  so  directed  to  be  done;  and  in  ordei 
enable  our  said  Court  to  ascertain  the  amount  of  the  ezpe 
of  the  doing  the  same,  we  command  you,  that  by  the  oath 
twelve  good  and  lawful  men  of  your  bailiwick  you  diliger 
inquire  what  is  the  amount  of  the  expenses  incurred  by  the  s 
A,  B,  \or  "by  E.  i^.,"  as  the  case  may  6e,]  in  the  doing  of 
said  act,  and  that  you  send  to  us  [or  in  Common  Fleas,  "  to  < 
Justices,"  or  in  Exchequer  "  to  the  Barons  of  our  Excheque: 

at  Westminster,  on  the day  of now  next  ensuing, 

inquisition  which  you  shall  thereujwn  take,  under  your  seal  i 
the  seal  of  those  by  whose  oath  you  shall  take  that  inquisiti 

together  with  this  writ.  Witness (name  of  Chief  Justice^ 

in  Exchequer  of  Chief  Ba/ron)  at  Westminster,  the daj 

in  the  year  of  our  Lord 

34.  Writ  of  Execution  in  Detinue,  under  Section  78  of 
Commxm  Law  Frocedure  Act,  1864,  for  the  Return  of 
Chattel  detained,  and  for  a  Distringas  untU  returned,  m 
rate  from  a  Writ  for  Damages  or  Costs, 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdona 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to 

Sheriff  of greeting.     We  command  you,  that  you  omit 

by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
same,  and  without  delay  you  cause  the  following  chattels,  i 
is  to  say,  [here  env/merate  the  chcUtels  recovered  by  the  judgm 
for  the  retwm  of  which  execution  has  been  ordered  to  issve^  tc 
returned  to  A.  B,,  which  the  said  A.  B.  lately  in  our  Court 
fore  us  [or  in  the  Comm^on  Fleas,  "  before  our  Justices,"  or  t« 
Exchequer  "  before  the  Barons  of  our  Exchequer,"]  at  ^ 
minster  recovered  against  C.  D,  in  an  action  for  the  deten' 
of  the  same,  whereof  the  said  C  D,  is  convicted*  And 
further  command  you,  that  if  the  said  chattels  cannot  be  fo 
in  your  bailiwick  you  omit  not  by  reason  of  any  liberty  of  j 
coimty,  but  that  you  enter  the  same,  and  distrain  the  said  G 
by  all  his  lands  and  chattels  in  your  bailiwick,  so  that  nei' 
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tk  aid  C  D.  nor  any  one  for  him  do  lay  hands  on  the  same         1854. 
mtil  the  said  C.  D,  render  to  the  said  A,  B,  the  said  chattels;       Requla 
md  IB  what  manner  yon  shall  have  executed  this  our  writ  make     Qbnebaijw. 
a{^)ear  to  ns  [or  tn  Common  Pleas  "  to  our  Justices,"  or  m  Ex- 
dt/equer  "  to  the  Barons  of  our  Exchequer,"]  at  Westminster, 
immediately  after  the  execution  hereof,  and  have  you  there  then 

this  writ     Witness  at  Westminster,   the  day  of 

in  the  year  of  our  Lord 

^.  The  Ukey  btU  instead  of  a  Distress  imtU  the  Chattel  is  return- 
ed, commamdmg  the  Sheriff  to  levy  on  DefendcmCs  Goods 
the  assessed  Value  o/it. 

[Proceed  as  in  the  preceding  form  v/ntU  the*,  cmd  then  thvs ;] 
Aid  we  further  command  you,  that  if  the  said  chattels  cannot 
be  foimd  in  your  bailiwick  you  omit  not  by  reason  of  any 
Hberty  of  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  and  chattels  of  the  said  C  D,  in  your  bailiwick  you  cause 

to  be  made  £ {the  assessed  value  of  the  chattels),  whereof 

^  said  C  D.  is  also  convicted ;  and  that  in  the  execution  of 

^  oar  last-mentioned  command  you  do  all  such  things  as  by 

^  statute  passed  in  the  second  year  of  our  reign  you  are  au- 

^Jk)riaed  and  required  to  do  in  this  behalf;  and  in  what  manner 

J'on  shall  have  executed  this  our  writ  make  appear  to  us  [or  in 

*^  Comwkw  Pleas  "  to  our  Justices"  or  in  the  Exchequer  "  to 

*^  Barons  of  our  Exchequer,"  as  the  case  may  6e,]  at  West- 

^'iiiwter,  immediately  after  the  execution  hereof,  and  have  you 

tljere  then  this  writ.     Witness at  Westminster,  the 

ly  of in  the  year  of  our  Lord . 

36.  Irulorsetnent  on  Writ  of  Summons  of  Claim  of  a  Writ  of 
Injunction  under  Section  79  of  the  Common  Law  Proce- 
dure Act,  1854. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to  restrain 

^defendant  from [here  state  concisely  for  what  tlie  writ  of 

^^wdion  is  required,  as,  for  exarniple,  thus — "  felling  or  cutting 
down  any  timber  or  trees  standing,  growing,  or  being  in  or 

^pOD  the  land  and  premises  at in  the  county  of ,  and 

^om  committing  any  further  or  other  waste  or  spoil  in  or  upon 

E  E  2 
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1854.         the  said  land  and  premisea**]     And  take  notice,  that,  in  def 
RsauLiB       ^^  ^^^  defendant's  entering  an  appearance  as  within  commau* 
Qkniralbs.     the  plaintiff  may,  besides  proceeding  to  judgment  and  execu 
for  damages  and  costs,  apply  for  and  obtain  such  writ 

Campbell. 
John  Jeryis, 
Fred.  Pollock. 
J.  Parke. 
£.  H.  Aldebson 
C.  Cresswell. 
W.  Erle. 
Saml.  Martin. 
Charles  Crompton. 
R.  B.  Crowder. 

27th  November,  1854. 


exctftqutt  Kqpmtt^f. 
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Broadwood  &  Others  v,  Oranara. 

1  HIS  was  a  case  stated  for  the  opinion  of  the  Court  by 
ooQflent  of  the  plaintiffs  and  defendant,  and  by  order  of 
*  Judge. 

The  declaration  stated  that  the  defendant  converted  to  his 

own  use  the  plainti£&'  goods,  that  is  to  say,  a  boudoir  grand 

pianoforte.     The  defendant  pleaded,  first,  not  guilty;   se- 

^^dly,  that  the  goods  were  not  the  plaintiflfe.    Upon  which, 

^^sues  were  joined. 

The  plaintiffs  are,  and  at  the  time  of  the  alleged  conver- 
sion were,  in  partnership  as  manufacturers  of  pianofortes. 
Great  Pulteney-street,  London,  The  defendant  was,  and 
the  proprietor  of  an  inn  or  hotel,  called  the  Hotel  de 
^Tlurope,  in  Leicester-place,  Leicester-square. 

In  March,  1853,  a  Monsieiu:  Hababier,  a  foreigner  and 

l^Tofessional  pianist,  went  to  reside  at  the  defendant's  hotel, 

^•nd  remained  there,  occupying  apartments,  and  occasionally 

^-sking  his  meals  in  the  house,  for  some  months.      On  the 

2Sth  of  March,  Monsieur  Hababier,  then  residing  at  the 

■^oH  as  before  mentioned,  went  to  the  manufactory  of  the 

I^tife  in  Great  Pulteney-street>  and  requested  the  use  or 

*oanofagrand  pianoforte.     It  has  been,  and  is,  usual  for 

^  plaintifife  to  lend  pianofortes  to  musical  artists  without 

^"*rge;  and  in  compliance  with  this  request  a  grand  piano- 


1854. 


JTov.  15. 

B.  lent  a  piano- 
forte to  a 
profefldonal 
pianist  whilat 
staying  as  a 
l^est  at  an 
inn,  the  inn- 
keeper well- 
knowing  that 
the  piano- 
forte was  the 
property  of 
B.'.—ffdd, 
that  the  inn- 
keeper had  no 
lien  on  the 
pianoforte  for 
the  bill  due 
from  his  guest 
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1854.  ^      fQj^  ^g^g  Q^^^  ^  ^jjg  before-mentioned  hotel  for  the  use 

Broadwood    Monsieur  Hababier.     This  pianoforte  remained  at  the  hot 

Oranara.     i^  possession  of  Monsieur  Hababier,  in  his  apartments,  uni 

the  9th  of  June  foUo^nBg,  when  it  ^  taken  away  and  r 

placed  by  a  boudoir  grand  pianoforte,  also  supplied  by  H 

plaintiff  without  charge  to  Monsieur  Hababier. 

Monsieur  Hababier  remained  at  the  hotel  imtil  the  27i 
of  Jime,  and  during  that  time  incurred  a  bill  for  the  use 
the  apartments  and  for  board,  hire  of  carriages,  and  oth 
accommodation,  to  ?i  considerable  amoimt  Some  paymer 
were  made  on  account,  but  at  the  time  of  the  demand  a: 
refusal  hereinafter  mentioned,  there  was  a  balance  due  frc 
him  to  the  defendant  of  46Z.  3^.  5d.,  consisting  in  part 
use  of  apartments,  &a  after  the  9th  of  June. 

On  the  27th  of  June,  the  plaintifls'  derk  applied  to  i 
defendant  for  the  last-mentioned  pianoforte,  and  request 
that  it  might  be  delivered  to  him  for  the  plaintifis.    1 
at  the  same  time,   handed  to  the   defendant  a  writ:: 
authority  from  Monsieur  Hababier  to  deliver  it  to 
plaintifik     The  defendant  declined  to  deliver  up  the  piaE 
forte.     On  the  following  day,  the  clerk  again  went  to 
house  of  the  defendant,  taking  with  him  a  van  and 
porters,  and  again  demanded  the  pianoforte.     On  this 
casion,  the  defendant  asked  him  if  he  had  brought 
money,  and  being  answered  in  the  n^[ative,  said,  "  XJcn 
Messrs.  Broadwood  pay  my  bill  for  the  rent  of  the  ap^ 
ments,  I  will  not  give  up  the  piano." 

It  is  admitted,  for  the  purposes  of  this  case,  that  the  b>' 
of  the  defendant  was,  and  is,  an  inn  ;  and  that  the  def<^ 
ant  was,  and  is,  entitled  to  the  rights  of  an  innkeeper. 

The  defendant,  at  all  times,  knew  the  pianoforte 
question  was  not  the  property  of  Monsieur  Hababier, 
that  of  the  plaintiffs ;  and  the  plaintiffs  at  all  times  kM 
that  the  said  Monsieur  Hababier  was  stopping  at  an  h^ 
The  balance  due  to  the  defendant  from  Monsieur  Hdbstl 
is  still  impaid. 
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The  question  for  the  opinion  of  the  Court  is,  whether,      vj^^fl/ 
under  the  above  circumstances,  the  plaintiflfe  are  entitled  to    Bboadwood 
maintain  the  action.     If  the  Court  shall  be  of  opinion  that      granara. 
the  action  is  maintainable,  the  verdict  is  to  be  entered  for 
the  plaintiffs,  with  1002.  damagea    If  the  Court  shall  be  of 
opinion  that  the  defendant  had  a  right  to  detain  the  piano- 
ivte,  then  the  verdict  is  to  be  entered  for  the  defendant 

Waison  for  the  plaintiflfe. — This  case  does  not  fsH  within 
the  law  relating  to  innkeepers.     The  lien  of  an  innkeeper 
arises  out  of  his  obligation  to  receive  guests  and  their 
gooda.  But  his  rights  and  liabilities  are  only  in  respect  of  ^ro- 
PeUers,  and  the  goods  which  they  bring  with  them  to  the  inn. 
In  Calye'a  case  (a),  "  it  was  resolved,  per  totam  Curiam,  that 
if  a  man  comes  to  a  common  inn,  and  delivers  his  horse 
to  the  ostler,  and  requires  him  to  put  him  to  pasture,  which 
IB  dcme  accordingly,  and   the  horse   is  stolen,   the   inn- 
bolder  shall  not  answer  for  it ;   for  the  words  of  the  vrrit 
wbkh  heth  against  the  ostler  are,  cum  secundum  legem  et 
oonsuetud'  regni  nostri  Angliae  hospitatores  qui  hospitia 
oom'  tenent  ad  hospitandos   homined   per  partes  ubi 
h.vjusmodi  hospitia  existunt  transeuntes,  et  in  eisdem 
h^os^ianteSy  eorum  bona  et  catalla  infra  hospitia  ilia 
^^nsttrUia  absque  subtractione  seu  amissione  custodire  die 
^  nocte  tenentur,"  &c.     In  this  case,  the  guest  was  not  a 
^t-iaveller,  and  the  pianoforte  was  not  brought  to  the  inn  by 
fcim  as  part  of  his  goods,  but  was  sent  there  by  the  plain- 
"kife,  the  defendant  well  knowing  that  it  was  the  plaintiffs' 
IJToperty.     No  doubt,  in  some  cases,  the  lien  attaches  on 
th^  goods  of  a  third  party ;  for  instance,  where  a  traveller 
Wngs  to  an  inn  the  horse  of  another  person,   the  inn- 
keeper may  detain  it  for  its  keep,  and  he  is  not  bound  to  in- 
<1^  who   is  the   owner:   Yorke  v.  Orenaugh(b).     The 
®*iae  right  of  lien  has  been  extended  to  the  case  of  a  car- 
la)  8  Rep.  32  a.  (6)  2  Ld.Baym.  866. 
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^0^'  riage:  TurriU  v.  Crawley  (a).  But  the  princii^e  of  thes* 
Broadwood  decisions  is,  that  the  innkeeper  is  botmd  to  receive  tic 
Obanara.  goods  brought  by  his  guest,  and  therefore  the  right  is  c* 
extensive  with  the  duty.  In  Sv/nbolf  v.  Alford  (6),  Parfai 
B.,  says,  **  There  can  be  no  doubt  that  an  innkeeper  has  fal 
law  a  lien  upon  the  goods  of  his  guest,  and  that  is  up^i 
the  ground  that  he  is  bound  to  receive  him,  and  wx=z 
have  some  means  given  him  by  which  he  may 
enabled  to  work  out  payment  of  his  debt'*  [Parke, 
An  innkeeper  has  a  lien  on  such  goods  only  as  he 
compelled  to  receive  with  his  guest  Could  he  be 
dieted  for  not  receiving  a  pianoforte?  It  might 
nuisance  to  persons  in  his  house.]  Though  bankers  h^ 
a  sreneral  lien   on   securities   of  their  customers,  yet 

Jti»  ^y  co.e  .0  .h»  haod.  ^dT  6.J^ 

which  are  inconsistent  with  such  a  lien:  Brandao  v.  B^ 
nett  (c).  Here  the  pianoforte  was  delivered  to  the  defe-= 
ant,  with  Ml  knowledge  that  the  guest  had  no  author 
to  pledge  it^  and  therefore  no  lien  can  be  implied  1IZ 
defendant  was  clearly  not  boimd  to  find  a  room  for 
pianoforte;,  nor  would  he  have  been  responsible  if  it  M 
been  lost:  Burgeaa  v.  Clements  (d). 

WiUes  for  the  defendant — It  was  essential  that 
guest,  being  a]^rofessional  pianist,  should  have  a  pia^^ 
forte ;  and  when  the  plainti^Gs  consented  to  this  one  h^ji 
sent  to  the  defendant's  inn,  he  impliedly  gave  the  defe^^ 
ant  all  the  rights  which  an  innkeeper  has  by  law  in  resp^ 
of  the  goods  of  a  stranger  brought  by  a  guest  [Parke,  9^ 
If  the  law  gives  the  defendant  no  lien,  none  can  be  'p^ 
sumed  from  the  conduct  of  the  plaintiffs.  Pollock,  C.  Bu- 
Suppose  a  lady,  while  staying  at  an  inn,  hired  a  diamo^ 
necklace,  and  the  innkeeper  knew  that  it  was  not  her  pf 


(a)  13  Q.  B.  197.  (c)  3  C.  B.  519. 

(6)  3  M.  &  W.  248.  (d)  4M.  &  Sel.  306. 
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how  oould  he  have  any  lien  upon  it  as  the  goods  of         ^®^^' 

lest  brought  by  her  when  travelling?]      The   inn-    Bboadwood 

•  oould  not  refuse  to  receive  the  necklace,  and  if  it      Grahaba. 

fit  he  would  be  responsibla     Suppose  this  pianoforte 

donged  to  the  guest,  would  not  the  defendant  have 

Uen  on  it  ?    [Pa/rke,  B. — It  is  not  necessary  to  decide 

ami    Alderaon,  B. — I  do  not  understand  upon  what 

pie  an  innkeeper  can  be  bound  to  take  in  all  the 

which  may  be  sent  to  his  guest  at  any  time.]     If  a 

Bt  were  travelling,  an  innkeeper  could  not  refuse  to 

3  his  violin  or  violincello;  and  there  is  no  difference  in 

188  of  a  pianoforte.     The  custom  of  the  realm  that 

^)er8  should  safely  keep  thejgoods  of  their  guests  ex- 

to  goods  of  a  third  person  brought  to  the  inn  by  his 

t:  Beedle  v.  M(yrri8{a).     So  where  a  person  took 

DifBe  of  another,  and  sent  him  to  a  common  inn,  it 

M  that  the  innkeeper  might  detam  the  horse  for  its 

sinoe  he  was  compellable  to  keep  it:  JRobi/nson  v. 

r(b) ;  2  Roll  Abridg.  "  Inns"  (A.)  26.  And  even  where 

)iBe  of  another  has  been  wrongfully  taken,  the  inn- 

r  has  a  Uen  for  its  keep,  unless  he  has  made  himself 

J  to  the  wrongful  act :  Johnson  v.  Hill  (c).     Indeed, 

ghts  of  an  innkeeper  were  considered  so  extensive, 

intil  the  decision  in  Sunholfv.  Alford(d),  a  notion 

led,  that  an  innkeeper  might  detain  the  person  of 

est,  or  take  off  his  clothes,  as  a  security :  Bac.  Abridg. 

\  and  Innkeepers'''  (D).      As  against  an   execution 

or,  the  lien  extends  to  all  goods  supplied,  and  is  not 

led  to  a  reasonable  quantity :  Proctor  v.  Nicholson  (e). 

lasuming  that  the  defendant  was  not  bound  to  receive 

Hanoforte,  yet  having  actually  received  it  as  part  of 

joods  of  his  guest,  the  lien  attachea     It  is  clear,  that 

landlord   might  have   distrained    the   pianoforte    for 

Cro.  Jac.  224.  (d)  3  M.  &  W.  248. 

%  127.  (e)  7  Car.  &  P.  67. 

3  Stark.  172. 
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,J^^  rent  [Parke,  R— That  depends  on  a  totally  diffiar 
Bbo^wood  principle.  A  landlord  has  a  right  to  his  rent  out  of 
Or^ara.  issues  of  the  land;  and  everything  upon  the  land  is,  by 
common  law,  considered  as  part  of  the  issues,  and  subj 
to  the  payment  of  rent  Aldereon,  B. — ^The  pianofi) 
was  not  brought  to  the  inn  by  the  guest^  but  was  sent  thi 
by  the  plaintifls,  the  defendant  knowing  that  it  was  theb 
then  how  can  it  be  said  that  the  defendant  received  it 
the  goods  of  the  guest  ?  Therefore,  assuming  that  an  in: 
keeper  has  a  right  of  lien  on  his  guest's  goods,  whidi  a 
at  any  time  brought  to  the  inn,  that  is  not  this  casa]— E 
also  referred  to  Rex  v.  Iveria  (a). 

Watson  was  not  called  upon  to  reply. 

Polloge:,  C.  B. — We  are  all  of  opinion  that  the  lie 
claimed  by  the  defendant  cannot  prevail  I  need  not  ( 
through  the  series  of  decisions  referred  to,  or  the  piopofi 
tions  propounded  at  the  bar,  because  the  limited  giom 
on  which  I  think  the  plainti£b  entitled  to  judgment  is  tl 
— ^that  there  is  no  case  which  decides  that  an  innkeep 
has  a  right  of  lien  imder  such  circumstances  as  these.  Tl 
is  the  case  of  goods,  not  brought  to  the  inn  by  a  traveO 
as  his  goods,  either  upon  his  coming  to  or  whilst  stayi 
at  the  inn,  but  they  are  goods  furnished  for  his  tempon 
use  by  a  third  person,  and  known  by  the  innkeeper  to  1 
long  to  that  person.  I  shall  not  inquire,  whether,  if  1 
pianoforte  had  belonged  to  the  guest,  the  defendant  wot 
have  had  a  lien  on  it  It  is  not  necessary  to  decide  tl 
point,  for  the  case  finds  that  it  was  known  to  the  defei 
ant  that  the  pianoforte  was  not  the  property  of  the  gw 
and  that  it  was  sent  to  him  for  a  special  purpose.  Um 
these  circiunstances,  I  am  clearly  of  opinion  that  the  < 
fendant  has  no  lien. 

(a)  7  Car.  &  P.  213. 
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Pauke;  R — I  am  of  the  same  opinion.  It  is  not  neces-  ^®^^- 
■17  to  advert  to  the  decisions  on  the  subject  of  an  inn-  Broadwood 
keeper's  lien,  because  this  is  not  the  case  oi  goods  brought  qbanaba. 
hfagv/tsi  to  am  iv/n  in  that  sense  in  which  the  innkeeper 
im  alien  upon  them;  but  it  is  the  case  of  goods  sent  to 
die  guest  for  a  particular  purpose,  and  known  by  the  inn- 
beper  to  be  the  property  of  another  person.  It  therefore 
leans  to  me  that  there  is  no  pretence  for  saying  that  the 
defaidant  has  any  lien.  The  principle  on  which  an  inn- 
bqier's  lien  depends  is,  that  he  is  bound  to  receive  tra- 
vellers and  the  goods  which  they  bring  with  them  to  the 
inn.  Then,  inasmuch  as  the  effect  of  such  lien  is  to  give 
kirn  a  right  to  keep  the  goods  of  one  person  for  the  debt 
cfa&other,  the  Uen  cannot  be  claimed  except  in  respect  of 
gwds  which,  in  performance  of  his  duty  to  the  public,  he 
ii  bound  to  receive.  The  obligation  to  receive  depends  on 
b  public  profession.  If  he  has  only  a  stable  for  a  horse 
ke  is  not  bound  to  receive  a  carriage.  There  was  no 
pmi  whatever  for  saying  that  the  defendant  was  under 
ift  obligation  to  receive  this  pianoforte. . 

AlDEBSON,  B. — I  am  of  the  same  opinion. 

Putt,  B. — The  case  of  Johnson  v.  Hill  (a)  shews  the 

prindple  of  law  which  is  applicable  to  the  present  case.     If 

*  person  brings  the  horse  of  another  to  an  inn,  the  inn- 

Wper  may  detain  it  from  the  owner  until  its  keep  is  paid. 

^t  if;  as  the  jury  found  in  Johnson  v.  Hill,  the  innkeeper 

^i»w  that  the  person  bringing  the  horse  illegally  got  pos- 

*«io!i  of  it,  and  therefore  had  no  right  to  pledge  it  for 

«  debt,  thai  the  lien  does  not  attach.     Here  the  plaintiflfe 

*wl  a  pianoforte  to  the  room  of  the  guest,  and  the  inn- 

^per  well  knew  that  it  was  not  the  property  of  the  guest, 

^  that  it  was  not  competent  for  him  to  pledge  it  for  a 

(a)  3  Stark.  172. 
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18£4.         debt  of  his  own.     Then,  how  can  it  be  said  th 

Bboadwood    ^^  ^^^  plaintiffs  gave  the  defendant  a  right  to 

*•  pianoforte  for  his  guest's  debt?    The  plaintiffit  n 

taken  it  away  the  next  minute.     The  case  do< 

within  the  principles  of  law  relating  to  the  li 

keeper& 

Judgment  for  the  p 


Nov.  16.  Moore  v.  Shepherd,  Deputy-Master  of  Ti 

House,  Deptford  Stroud. 

The  Ramsgate    J.  HE  declaration  stated  that  the  defendant  wa 
82  Geo.  8,  c.  '  ^^  nominal  defendant,  for  and  on  behalf  of  the  t 
^^^  ^^        carrying  into  execution  the  Act  of  Parliament 
ixxxiv.,  are       the  reign  of  his  late  Majesty  King  George  the 

local  uid  DeF" 

BonalActs,  ing'^An  Act  for  the  Maintenance  and  Impro 
m^ng^of  ^^  Harbour  of  Eamsgate,  m  the  Coimty  of  Kei 
the 6 &6 Vict  cleansing,  amending,  and  preserving  the  Haver 
therefore  the  wich,  in  the  Same  County,''  and  the  several  Acts 
Suuon'o'j"  ment  for  altering  and  amending  the  fiist-menti, 
actions  for        p^^  ^]^^^  ^^  ^^  trustees  Seized,  took,  and  can 

anything  done 

in  pursuance     and  converted  to  their  own  use,  and  wrongfully 
is  two  years,     the  plaintiff  of  the  possession  of  a  good  and  cha 
plaintiff,  to  wit,  a  mooring  chain. 

Plea  (a) — That  the  action  was  commenced  anc 

(a)  There  was  also  a  plea,  re-  standing  the  duty  or 

plication,  and   rejoinder  which  able  upon  a  previoiu 

was  demurred  to;  and  the  ques-  the  same  coasting  co 

tion  raised  by  the  demurrer  was,  same  year  had  been 

whether,  under  the  32  Geo.  3,  c.  thank,  in  support  of  1 

74, 8. 14,  and  55  Geo.  3,  c  Ixxxiv.,  rer,  referred  to  Moo 

duty  or  toll  was  payable  for  a  herd,  2  E.  &  R  383, 

cargo  of  ooals  on  board  the  plain-  press  decision  on  the 

tiff's  vessel,  which  passed  Eams-  Whereupon  the  Courl 

gate  on  a  voyage  from  Sunder-  unless  the  defendan 

land  to  Southampton;  notwith-  would  consent  to  be 
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Mr  things  done  by  the  said  trustees  as  such  trustees      ,  ^^^'^ 
aanoe  o^  or  in  relation  to,  the  matters  mentioned  in        Moorb 
t  of  Parliament  passed  in  the  32nd  year  of  the     Shephkrd. 
rf  his   late  Majesty   King  George  the  Third,    in- 
&a,  and  the  Act  of  Parliament,  passed  in  the  55th 
'the  same  reign,  intituled  &c.:  that  the  said  things 
ch  this  action  is  brought  were  committed  more  than 
iths  next  before  the  commencement  of  this  suit^  and 
yses  of  action  to  which  this  plea  is  pleaded  did  not, 
any  of  them,  or  any  part  thereof,  accrue  within  six 
i  next  before  the  commencement  of  this  suit:  that 
;e  of  facts  was  and  is  such  that  this  action  was  com- 
I  after  the  period  of  limitation  appointed  by  the  said 
rPariiament,  or  one  of  them,  had  elapsed,  and  is 
by  the  said  Acts  of  Parliament,  or  one  of  them. 
ication — ^That  this  action  was  brought^  and  the  tres- 
to  which  the  said  plea  is  pleaded  were  committed, 
16  making  and  passing  and  coming  into  operation 
Act  of  Parliament  made  and  passed  in  the  sixth 
F  the  reign  of  her  Majesty  Queen  Victoria,  being 
Let  to  amend  the  Law  relating  to   Double  Costs, 
J  of  Action,  Limitation  of  Actions,  and  Pleas  of  the 
I  Issue  under  certain  Acts  of  Parliament/' 
urrer  and  joinder  therein. 

hank  for  the  plaintifif(a).— The  32  Geo.  3,  c.  74, 
fives  a  power  of  distress  on  non-payment  of  rates; 
th  by  that  Act,  (sect  78,)  and  the  55  Geo.  3,  c.  Ixxxiv. 
ctions  against  any  person  for  anything  done  in  pur- 
of  those  Acts  "  shall  be  commenced  within  six  ca- 
months  next  after  the  act  committed,  and  not  after- 
That  limitation,  however,  is  abolished  by  the  5 

earioD,  they  would  give  tention  to  take  the  opinion  of  a 

mt  in   conformity    with  Court  of  error,   judgment  was 

anon  of  the   Court  of  given  for  the  plaintiff,  without 

I  Bench.     Willes,  for  the  hearing  any  argument, 
uit,  having  stated  his  in-  (a)  See  note,  supra. 
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1854.  &  6  Vict  a  97,  s.  5  (a),  which  substitutes  a  perio 
MooBB  years  in  all  cases  where  the  act  complained  of 
Shephkrd.  under  the  authority  of  a  public  local  and  perso 
or  a  local  and  personal  Act,  or  other  Act  of  a 
nature.  The  32  Geo.  3,  a  74,  and  55  Geo.  3,  c 
are  public  local  and  personal  Acta  They  relai 
to  a  particular  district  and  a  particular  descri 
persons.  Though  these  Acts  contain  clauses  c 
that  they  shall  be  deemed  pwblic  Acta,  that  ( 
render  them  public  yerieral  Acts;  but  only  enabl 
to  be  given  in  evidence  without  proof  that  th 
been  exammed  with  the  Parliament  roll,  or  pri 
the  Queen's  printer:  Woodward  v.  Cotton  (6). 
Geo.  3  a  Ixxxiv.  is  classed  amongst  the  local  s 
sonal  Acts;  and  the  32  Geo.  3,  a  74,  which  is 
materi&^  is  of  the  same  nature.  The  Building  Act, 
3,  c.  78,  contained  some  clauses  affecting  all  the 
subjects,  and,  nevertheless,  it  was  held  to  be  an  . 
local  and  personal  nature:  Richards  v.  Ea8to{e] 
authority  was  recognised  and  acted  on  in  Law  v.  I 
However,  in  Ba/mett  v.   Cox(e),  the   Court  of 

(a)   Sect.  6.    "And    wheretts  be  brought  for  anytl 

divers   Acts    commonly    called  undw  the  authority  < 

public    local  and  personal,    or  suance  of  any  such  Ac 

local   and    personal   Acts,   and  shall  be  two  years,  or 

divers  other  Acts  of  a  local  and  continuing  damage,  th< 

personal  nature,  contain  clauses  one   year    after    such 

limiting  the  time  within  which  shall  have  ceased;  an 

actions  may  be  brought  for  any-  much  of  any  clause^ 

thing  done  in  pursuance  of  the  or    enactment,    by   iv 

said    Acts    respectively:     And  other  time  or  period 

whereas    the    periods  of   such  tion    is    appointed  or 

limitations    vary    very    much,  shall  be,  and  the  sam 

and  it  is  expedient  that  there  by  repealed." 

should  be  one  period  of  limita-  (6)  1  C.  M.  &  R  44. 

tion  only;  be  it  therefore  en-  (c)  15  M.  &  W.  244. 

acted,  That,  from  and  after  the  (d)  1  Exoh.  845. 

passing  of  this  Act,  the  period  (e)  9  Q.  B.  617. 
withm  which  any  action  may 
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Bend)  held,  that  the  Metropolitan  Police  Act,  2  &  3  Vict. 

1 47,  was  not  a  local  and  personal  Act  within  the  meaning 

tf  the  5  &  6  Vict  c.  97.     And  the  Paving  and  Lighting     SHEraBRD. 

M  3  &  4  WilL  4,  c.  90,  has  been  held  to  be  a  public  Act: 

PUkington  v.  RUey  (a). 

WUlea  contra— The  32  Geo.  3,  c.  74,  and  55  Geo.  3, 
tkoiv.,  are  of  a  di£feient  nature  from  the  Acts  relating 
toBam^ate,  viz.  the  25  Geo.  3,  a  34;  36  Geo.  3,  c.  43;  7 
48Geo.  4,  c.  cvL;  and  1  &  2  Vict.  c.  Ixx.     The  32  Geo.  8, 
t%  is  in  pari  materia  with  the  22  Geo.  2,  c.  40,  which 
m  pASsed  for  the  public  purpose  of  affording  protection 
to  ail  ships  passing  through  the  Downs.     That  statute  re- 
akeB»  that  frequent  losses  of  lives  and  properties  happen 
ii  the  Downs  for  want  of  a  harbour  between  the  North 
ttd  South  Forelands,  and  '*  for  carrying,  therefore,  a  work 
indi  puiUc  utUity  into  execution,"  it  proceeds  to  enact 
Mnl  provisions,  and,  amongst  others,  it  empowers  trus- 
ta  to  levy  certain  duties  on  all  coasting  vessels.     Those 
Arties  are  to  be  published  in  the  London  Gazette.     The 
S  Geo.  3,  a  74,  gave  the  trustees  enlarged  powers  for  the 
pirpose  of  effecting  the  same  public  object.     It  creates  no 
local  resources,  but  makes  the  toll  payable  by  all  vessels 
(Atting  a  particular  coast     It  has  none  of  the  incidents 
^^  a  local  Act;  and,  even  if  it  did  not  contain  a  clause  re- 
hiring it  to  be  judicially  noticed,  it  would  not  be  neces-    - 

•ij  to  prove  it  by  a  copy  examined  with  the  roll. 

Vmhank  was  not  called  on  to  reply. 

Pollock,  C.  B.— The  question  is,  whether  the  32  Geo. 
^c.74,  and  55  Geo.  3,  c.  Ixxxiv.,  fall  within  the  provisions 
^the  0  &  6  Vict  c.  97.  I  am  of  opinion  that  they  do.  The 
^oQeo.S,  a  Ixxxiv.,  is  not  printed  among  the  public  general 
'^^^^  of  the  realm;   but   is  classed  among  the  public 

(a)  3  Exch.  739. 
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^l^' .      local  and  personal  Acts.     Prior  to  the  year  1796,  and 
MooBE       sequently  when  the  32  Qeo.  3,  a  74  passed,  all  Act 

Shepherd.  Parliament  were  printed  together.  Then,  is  the  32  Qe 
c.  74,  an  Act  of  a  local  and  personal  nature?  It  seem 
me  that  it  is,  because  it  is  in  pari  materi&  with  the 
Geo.  3,  c.  Ixxxiv.  which  the  Legislature  has  placed  atr 
the  local  and  personal  Acta  In  Barnett  v.  Cox  {a), 
question  arose  with  reference  to  a  statute  which  was  prii 
among  the  public  general  statutes  of  the  realm.  1 
Court  had  before  held  that  that  circumstance  was  not  c 
elusive,  and  that  it  was  still  open  to  consideration,  w 
ther  the  provisions  of  the  statute  so  printed  were  of  a  p 
lie  general  or  of  a  local  and  personal  natiure.  The  Co 
of  Queen's  Bench  seem  to  have  considered,  that,  as  1 
particular  statute  was  classed  among  the  pubUc  gene 
Acts,  it  was  not  an  Act  of  a  local  and  personal  natc 
But  whatever  conflict  there  may  be  between  the  two  • 
cisions,  it  does  not  affect  this  case,  for  here  the  latter  i 
is  printed  among  the  local  and  personal  Acts,  and  ^ 
former  Act  is  in  pari  materia  with  it  The  defendant 
therefore  entitled  to  judgment 

Parke,  B. — I  am  of  the  same  opinion.  The  questioi 
one  of  some  nicety.  Undoubtedly,  the  55  Geo.  3,  c.  Luc 
is  classed  by  the  Legislature  among  the  local  and  perso 
Acts,  and  is,  therefore,  an  Act  conmionly  called  local  } 
personal.  The  32  Geo.  3,  a  74,  is  in  pari  materia,  i 
ought  to  receive  the  same  interpretation,  though  I  can 
help  thinking  that  it  is  of  itself  an  Act  of  a  local  and  | 
sonal  nature,  for  it  does  not  concern  all  the  Queen's  s 
jects,  but  only  a  particular  class.  In  deciding  this  c; 
we  need  not  attempt  to  reconcile  the  difference  between 
judgments  in  Barnett  v.  Cox  and  Richards  v.  -Etwfo. 
the  latter,  this  Court  expressed  their  opinion  as  to  wi 

(a)  9  Q.  E  617. 
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ns  an  Act  of  a  local  and  personal  nature.     The  Building         1854- 
Act,  14  Geo.  3,  a  78,  was  classed  among  the  public  general        Moors 
ActB;  nevertheless,  it  wa£  impossible  not  to  see  that  it  was     shkpbebo. 
in  Act  of  a  local  and  personal  nature,  because  all  its  provi- 
im,  except  one  or  two,  related  to  a  particular  class  and 
dkfafict    The  Metropolitan  Police  Act  concerned  only  per- 
nu  in  the  metropolis,  just  the  same  as  an  Act  for  the 
regulation  of  the  police  in  Worcester  or  Cambridge,  or  any 
ether  place ;  and  I  am  at  a  loss  to  see  why  a  London  police 
Afitghould  be  of  a  different  character.     Kthe  same  ques- 
tkawere  to  be' decided,  I  should  not  concur  in  the  judg- 
OKot  of  the  Court  of  Queen's  Bench. 

Aldebson,  B. — I  am  of  the  same  opinion ;  and  I  agree 
tK  if  ever  the  point  before  the  Court  of  Queen's  Bench 
Aoald  come  to  be  decided  by  us,  I  should  think  that  this 
Cwirt  was  right  How  to  distinguish  between  an  Act  for 
ttte  legolation  of  the  police  in  the  metropolis  and  an  Act 
far  the  regulation  of  the  police  in  the  smallest  town  in 
England  I  cannot  see.  The  question  certainly  does  not 
<^>end  upon  whether  one  is  larger  than  the  other. 

Judgment  for  the  plaintiff. 


^OLX. 
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Nov.  18.  Jayne  u  Hughes. 


E 


By  indenture,  Jl/ JECTMENT  to  recover  possession  of  a  copyl 

of  Oct.,  1827,  suage  and  premises  within  the  manor  of  Wentsla 

defendant  of  coimty  of  MonmoutL    The  writ  was  dated  the  91 

^^T^'  ruary,  1854. 

and  the  plain-  *'' 

tiflf  of  the  At  the  trial,  before  Grompton,  J.,  at  the  last  1 

after  reciting  Assizos,  it  appeared  that  the  defendant   Hugli 

^*  ^^^j^  seised  in  fee  of  the  premises  in  question,  on  th 

miseawere  November,  1821,  surrendered  them  in  fee  to  1 

Burrendorod 

to  the  plaintiff  Morgan,  who  was  admitted.     Theophilus  Morgs 

rep^m^^of  <i^^»  ^^  ^^  ^^^  b^^>  Francis  Morgan,  was  ad] 

800/  by  him  ^^  27th  of  October,  1827,  and  he,  on  the  8am< 

that  day  lent  ^         ^ 

to  the  defend-  the  direction  and  consent  of  Hughes,  surrendered 

tiff  coyenant-  mises  in  fee  to  Jayne,  the  plaintiff,  who  was  adm 

menTofT/t  indenture,  dated  the  27th  of  October,  1827,  betwe 

sum  and  inter-  Hughes,  the  defendant^  of  the  one  part^  and  Jo 

27th  of  April,  the  plaintiff,  of  the  other  peut,  reciting  the  sur 

render  the^  Francis  Morgan  to  Jayne  ;  also  reciting  that  sue 

th^TT"  d^t-  ^^^  ^^  made  for  the  purpose  of  securing  the  r 

and  the  de-  to  Jayne  of  the  sum*  of  SOOl.  by  him  that  da 

nanted  to  pav  Hughes  with  interest ;  also  reciting  that  Jayne,  i 

intorest^arthe  ^^^^  ^^  Hughes,  had  consented  and  agreed  t 

tune  appoint-  those  presents,  for  the  purpose  of  shewing  the  oh 

ment.  There  recited  Surrender,  and  that  Hughes  had  consente 

pu?ation,*that,  ^^^  Covenants  for  payment  of  the  principal  sum 

m  default  of  ^st:   It  was  witnessed,  that,  in  consideration  o: 

payment,  the  ^           ^                              -»            i 

plaintiff  might  mises,  it  was  thereby  declared  by  and  betweer 

sion  of  the  parties,  &c.     (Then  followed  a  covenant  by  Jayn 

a^e°d^d  was,  ^^^*  ^^  ^^  3^^^-  ^^  interest  on  the  27th  of  A 

in  fact,  exe- 
cuted on  the 

23rd  of  August,  1834.  No  principal,  interest,  or  rent  had  eyer  been  paid  bj 
ant.  In  February,  1864,  the  plaintiff  brought  ejectment  :—^<j«,  that  the  dee< 
dent  acknowledgment,  within  the  3  &  4  WUl.  4,  c.  27,  s.  14,  of  the  plaintiT 
time  of  the  execution  of  the  deed,  and  consequently  his  right  of  entry  was  not  bi 
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to  surrender  the  premises  in  fee  to  Hughes). — "  And  the      ^  ^0^- 
said  P.  Hughes  doth  hereby  covenant,  promise,  and  agree 
with  and  to  the  said  J.  Jayne,  his  executors,  administra- 
tors^ and  assigns,  in  manner  following  (that  is  to  say)  that 
k  the  said  P.  Hughes,  his  executors,  &a,  shall  and  will 
veU  and  truly  pay  or  cause  to  be  paid  imto  the  said  J. 
Jajne,  his  executors,  &cl,  the  full  and  clear  sum  of  SOOl., 
with  interest  for  the  same  after  the  rate,  at  the  time,  and  in 
tie  manner  in  the  i^oviso  hereinbefore  contained,  ap- 
pointed for  payment  iheTeoi"     There  was  also  a  stipula- 
tioD,  that^  in  case  of  defiEtult  in  payment  of  the  principal 
ton  cfr  interest,  it  should  be  lawful  for  Jayne,  his  execu- 
ten^  administrators,  or  assigns,  to  enter  and  take  possession 
tf  the  premises.     It  was  proved,  that  this  indenture  was, 
Qi  &ct,  executed  on  the  23rd  of  August,  1834.     No  princi- 
pal, interest^  or  rent,  had  ever  been  paid  by  the  defendant 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
ptiintifiTs  right  of  entry  accrued  in  1827 ;  and  that,  as  no 
interest  or  rent  had  been  paid,  and  there  was  no  acknow- 
ledgment of  title  in  writing,  the  right  of  entry  was  barred 
by  the  Statute  of  Limitations,  3  &  4  Will  4,  c.  27.      It 
was  submitted,  on  behalf  of  the  plaintiff,  that,  the  deed 
cjperated  from  the  time  of  its  execution  in  1834,  and  was, 
therefore,  a  sufficient  acknowledgment  of  title  within  the 
IMh  flection  of  that  statute.     The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  reserving  leave  for  the  defendant 
to  move  to  enter  a  verdict  for  him. 

Gray  moved,  pursuant  to  the  leave  reserved  (Nov.  3). 
"^The  deed  in  question  is  not  a  sufficient  acknowledg- 
n^ent  of  title  within  the  3  &  4  WilL  4,  c.  27 ;  and  even 
*«wning  it  to  be  so,  it  is  only  an  acknowledgment  that 
^  I*aintiff  had  title  at  the  date  of  the  deed.  By  the 
^Wi  section  of  that  statute  it  is  provided :  "  That,  when 
^J  acknowledgment  of  the  title  of  the  person  entitled 
^  any  land  or  rent  shall  have  been  given  to  him  or  his 

P  f2 
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agent  in  writing,  signed  by  the  person  in  possession  oe— 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  a-»-»j 
rent,  then  such  possession  or  receipt  of  or  by  the  pevis<3 
by  whom  such  acknowledgment  shall  have   been  gt-v^m 
shall  be  deemed,  according  to  Uie  me-auing  of  this  Ac^    ^ 
have  been  the  possession  or  receipt  ctf  or  by  the  person   tx 
whom  or  to  whose  agent  such  acknowledgment  shall  Is^* 
lieeii  giveu  at  the  time  of  giving  the  same;  and  the  rig^•■• 
of   such   lost-mentioned   person,   or  any  person  claiming 
through  him,  to  make  an  entry  or  distress,  or  bring  a^* 
action  to  recover  such  land  or  rent,  shall  be  deemed  \^^ 
have  first  occnied  at  and  not  before  the  time  at  whict^^ 
such  acknowledgment,   or  the   last  of  such  acknowledge^' 
mentfl   if  more   than  one,  was  givea"     To  satisfy  that^ 
enactment,  the  instniment   must  contuu  an   express  v>-^ 
knowledgmcnt  that  the  person   claiming   has   title.     In 
Doe  A.  Curzon  v.  Edmonde  {a),  a  party  in  posseesion  ad- 
versely of  land,  on  being  applied  to  by  the  party  claiming 
title  to  pay  rent,  wrote  as  follows :  "  Although,  if  mattcn 
were  contested,  I  am  of  opinion  that  I  should  establish  » 
legal  right  to  the  premises,  yet,  under  all  circumstaoce^  I 
have  made  up  my  mhid  to  accede  to  the  proposal  yon 
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time  have  passed  out  of  the  plaintiff.     [PoUo(Jc,  C.  B. —      ^54. 

Hiere  is  an  admission  of  title  in  some  one  ;  then  why  not        Jatnb 

io  the  plaintiff?    De  non  apparentibus  et  non  existentibus       Huohss. 

eadem  est  ratio.     Parke,  B. — Suppose  the  deed  had  been 

withoat  a  date.]     No  doubt,  in  many  cases,  a  deed  operates 

only  from  the  time  of  its  execution :  Shaw  v.  Kay  (a) ; 

but  for  the  purpose  of  an  acknowledgment  of  title,   it 

speaks  from  its  date.    IS  it  were  held,  that,  for  all  purposes, 

deeds  only  operate  from  the  time  of  their  execution,  many 

titles,  good  on  the  face  of  them,  would  be  in  peril  for  want 

of  a  connecting  link.     As  between  the  parties  themselves, 

^  date  of  a  deed  is  matter  of  estoppel     Supposing  the 

plaintiff  to  have  surrendered  the  premises  to  another  per- 

*>n  before  the  execution  of  the  deed,  the  defendant's  cove- 

'^t  would  be  a  valid  covenant  with  the  assignee. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — In  the  case  of  Jayne  v. 
-B^vghes,  we  are  of  opinion  that  there  ought  to  be  no  rule. 
The  question  was,  whether  a  mortgage  deed  was  a  sufficient 
Acknowledgment  of  the  plaintiff's  title  within  the  3  &  4 
Will  4,  c.  27,  a  14.     The  deed  bore  date  the  27th  of  Octo- 
W,  1827,  but  was  not  in  fact  executed  until  the  23rd  of 
August,  1834.     No  doubt,  the  effect  of  the  covenant  was 
V)  admit  that  at  the  moment  anterior  to  the  execution  of 
the  deed  the  plaintiff  had  title.     If  tlien  the  deed  is  to  be 
wnstnied  as  speaking  from  the  time  of  its  date,  the  plain- 
ts right  of  entry  was  barred  by  the  statute ;  but  if,  on 
4e  other  hand,  the  deed  is  to  be  read  as  speaking  from  the 
^  of  its  execution,  then  there  was  a  sufficient  acknow- 
**^<lgment  of  the  plaintiffs  title  within  the  meaning  of  the 
Rtatutei     We  are  all  of  opinion  that  the  deed   must  be 
**ken  to  speak  from  the  time  of  its  execution.     That  is  the 

(a)  1  Exch.412. 
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plain  interpretation  of  what  was  done  by  the  partii 
is  the  same  as  if,  on  the  day  of  the  execution  of  the 
a  person  had  heard  the  defendant  use  the  languag 
tained  in  it 

Rule  rek 


Ktyv.  20. 


JoHNASSOHN  and  Another  v.  The  Great  Nobti 

Railway  Company. 


The  Ghreat        X  HE  declaration  stated,  that,  on  the  23rd  of  Nov 
Railway  Com-   1853,  by  an  agreement  made  by  and  between  the  pi 
Sdth  t^^n-  ^^^  ^®  defendants,  the  defendants  undertook  and 
tiflTatocarrvfop  ^(jj  (j^e  plaintiff  to  carrv  for  them,  at  the  rate 

them,  at  the  ^ 

rateof  I70ton8  train  a  day  of  about  170  tons,  of  six  working  days 
toM^of  coal      ^®   ^^y  *"^d  y®^  aforesaid,  30,000  tons  of  coals 
*^9?  *  ^^^^  hundred  weight  to  the  ton,  fix)m  a  certain  colliery, 

London,  and 


to  find  wag- 
gons at  the 
collieiy,  and 
haul  them 
from  York  to 
London,  the 
York  and  Ber- 
wick Railway 
Company  un- 
dertaking to 
haul  the  wag- 


the  Usworth  Colliery,  to  a  place  called  King  s  Cross, 
find  waggons  at  the  said  colliery,  and  haul  them 
filled  firom  York  to  King's  Cross ;  at  9«.  Td.  per  ton,  i 
ing  the  use  of  defendants'  waggons  between  York  a 
colliery  and  the  labour  in  London  of  dropping  th< 
into  barges,  such  barges  to  be  provided  by  the  pi 
and  placed  by  them  imder  the  defendants'  coal  droj 
gona  from  the  the  coal  dock  at  King's  Cross;  the  York  and  Berwid 
York;  and  it     pany  imdertaking  to  haul  the  empty  waggons  firom  H 

was  further 

agreed,  that 

the  contract 

waa  founded 

on  the  basis 

that  there 

should  be  no 

unreasonable 

detention  of 

the  waggons 

by  the  York 

and  Berwick 

Company :  —ffeld,  that  it  waa  a  condition  precedent  to  the  defendants'  obligation 

the  coal,  that  there  should  be  no  unreasonable  delay  by  the  York  and  Berwick  G 

in  hauling  the  waggons. 


the  colliery,  and  from  the  colliery  to  York  when  fille 
coals,  at  the  rate  of  3^.  per  ton;  and  the  plaintifiGs 
with  the  defendants  to  pay  them  the  said  price  of 
per  ton.     And  it  was  further  agreed,  that  the  contra 
founded  on  the  basis,  tkat  there  should  be  no  unreae 
detention  of  waggons,  whether  empty  or  full,  betweei 
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and  the  said  Usworth  Colliery,  and  that  the  waggons  sent         1S64. 
ahould  be  loaded  daily  at  the  said  colliery  by  the  plaintifib.    Johnassohk 
— Averment:  that  the  plaintiff  were  ready  and  willing  to        qmat 
k»d  and  fill  daily,  at  the  said  Usworth  Colliery,  the  wag-    r^^^*^ 
goDS  which  the  defendants  should  have  found  and  sent  for 
the  purpose,  with  the  quantities  of  coals  which  the  defend- 
intB  were  so  to  carry  and  find  waggons  for  and  haul  as 
aforesaid,  and  to  provide  and  place  barges  as  aforesaid, 
whereof  the  defendants  had  notice.     Breach :  that  the  de- 
(cDdantB  neglected  and  refused  to  carry  at  the  rate  agreed 
OQ  30,000  tons  of  coals  at  20  hundred  weight  to  the  ton,  or 
otherwisei  from  the  said  Usworth  Colliery  to  Eling's  Cross, 
9ii$,7d.  per  ton,  and  they  neglected  and  refused  to  find 
nggons  at  the  said  colliery  for  the  purpose  aforesaid. 

Flea:  that  the  alleged  neglect  and  refusal  to  carry  the 
aid  coals  and  find  the  waggons  were  caused  by  the  neglect 
and  refusal  of  the  York  and  Berwick  Company  to  haul  the 
eno^jfy  waggons  from  York  to  the  colliery,  and  from  the 
edUery  to  York  when  filled  with  coals,  according  to  the 
Btteaning  of  the  agreement,  and  by  unreasonable  detention 
of  waggons  empty  and  full  between  York  and  Usworth 
CoDieiy,  contrary  to  the  intent  and  meaning  of  the  agree- 
inent,  and  not  by  the  de&ult  of  the  defendants. 
Demurrer  and  joinder  therein. 

Manisty  in  support  of  the  demurrer. — The  plea  affords 
IK)  answer  to  the  action.  Under  this  agreement,  it  was 
^  duty  of  the  defendants  to  take  care  that  the  waggons 
were  not  detained  by  the  York  and  Berwick  Company. 
There  is  an  absolute  contract  by  the  defendants  to  carry, 
at  a  certain  specified  rate,  30,000  tons  of  coal  from  the 
l^Hworth  Colliery  to  King's  Cross.  They  only  undertake 
to  had  the  coal  from  York  to  King's  Cross,  because  their 
"^does  not  extend  beyond  those  limits;  but  they  are  to 
"M  waggons  at  the  colliery,  which  are  to  be  hauled  by  the 
*ori  and  Berwick  Company,  under  a  traflBc  agreement 
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1854.        between  the  two  companiea     The  question  then  is,  wl 

JoHNABsoHN    ther  the  plaintifik  or  the  defendants  are  bound  to  see  tli 

GuAT        *^®  York  and  Berwick  Company  do  that  which  they  ha 

NoRTHEBw     contracted  with  the  defendants  to  do.    It  is  submitted,  th 
Railway  Co. 

it  is  the  duty  of  the  defendants.     The  basis  of  the  oo 

tract  is^  tiiat  the  defendants  will  do  that  which  they  ha* 

agreed  to  do,  namely,  carry  from  the  colliery  to  Londcn 

and  in  furtherance  of  that  object,  they  undertake  th 

there  shall  be  no  unreasonable  detention  of  the  waggo 

between  the  colliery  and  York.     [Alder son,  B. — Howe 

it  be  the  basis  of  the  contract,  that  t^ere  shall  be  no  n 

reasonable  detention  of  the  waggons^  if  such  detention  m 

be  caused  by  the  defendants  themselves?    It  must  mee 

"  provided  there  is  no  detention  by  the  York  and  Berwi 

Company.'']     The  matter  about  the  York  and  Berwi 

Company  was  inserted  for  the  purpose  of  shewing  who  n 

to  do  the  hauling  between  the  colliery  and  York,  and 

what  rate  it  was  to  be  paid.     [Parke,  B. — If,  instead  oft 

word  **  undertaking/'  it  had  been  *'  on  condition,"  or  "  p 

vided  "  that  the  York  and  Berwick  Company  will  haul  t 

empty  waggons  between  the  colliery  and  York,  there  woi 

have  been  no  question.]     Assuming  that  the  defends 

contracted  on  the  basis  that  the  York  and  Berwick  Co 

pany  would  do  something  which  they  were  bound  to 

under  an  arrangement  between  them  and  the  defendai 

it  is  necessarily  implied  that  the  defendants  would  { 

them  to  do  it 

BramweU  appeared  in  support  of  the  plea,  but  was  i 
called  upon  to  argua 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the  defen 
ants'  construction  of  the  contract  is  the  correct  ona 
appears  to  have  been  made  on  the  basis  that  there  shou 
be  no  unreasonable  detention  of  the  waggons  by  the  Yo 
and   Berwick  Company.    Then  the  defendants,  by  th( 
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^  1  ^   |H  say  that  their  omission  to  carry  the  coal  arose  from         ^^^- 

>»'M  tk  detention  of  the  waggons  by  that  company.     That  is,  Johnassohn 
^yiw  B  oilier  words,  saying,  "  we  entered  into  the  bargain  on        qreat 

^>B  ODditioQ  Uiat  a  third  party  would  do  some  act,  which  he  J^^''^^^^ 
^  W  k  fiuled  to  do,  and  therefore  we  are  not  bomid  by  our 
^~  catract" 

Pabke,  B. — I  am  of  the  same  opinion.     The  contract  is 
^artificially  drawn,  but  I  do  not  entertain  the  least  doubt 
'hmt  its  meaning.     It  is  a  contract  on  the  part  of  the  de- 
^ndants  to  carry,  at  the  rate  of  170  tons  a  day,  30,000  tons 
rf  ooal  from  the  Unsworth  Colliery  to  London,  provided 
^  York  and  Berwick  Company,  who  have  undertaken  to 
'^  between  the  colliery  and  York  the  waggons  to  be  sup- 
plied by  the  defendants,  cause  no  unreasonable  detention 
^  the  waggona     Therefore,  if  the  York  and  Berwick  Com- 
P^ay  perform  their  undertaking;  no  doubt  the  defendants 
•»«  bomid  to   carry  the  coal  between  York  and  London; 
«^tit^  on  the  other  hand,  according  to  the  true  interpretation 
^^the  contract^  it  is  a  condition  precedent  that  there  should 
V«  no  unreasonable  delay  on  the  part  of  the  York  and  Ber- 
"Widt  Company  in  doing  that  which  they  have  imdertaken 
'to  da    Then,  if  it  be  shewn  that  the  York  and  Berwick 
Oompony  have  not  performed  what  they  undertook  to  do, 
tlere  is  a  complete  answer  to  the  action. 

Alderson,  B. — The  contract  is  founded  on  a  condition, 
'^Uch  is  called  the  basis  of  it,  namely,  that  the  York  and 
^Q^k  Company  shall  fulfil  that  which  they  have  under- 
**ken  to  do;  but  the  York  and  Berwick  Company  having 
^iled  to  do  so,  there  is  an  end  of  the  contract 

Piatt,  R — ^The  contract  begins  by  stating  that  the  de- 
^^^danis  agreed  to  carry  the  coal  from  the  Unsworth  Col- 
***y  ^  London;  and,  if  those  had  been  the  only  words, 
^^  defiandants   would  have  been  bound  to  carry  at  all 
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events.  But  the  contract  goes  on  to  shew  in  what  sense 
the  word  "carry"  is  used  The  defendants  are  to  find 
waggons  and  haul,  that  is,  provide  locomotive  power  be- 
tween York  and  London ;  the  York  and  Berwick  Company 
undertaking  to  haul  between  the  colliery  and  York.  Then 
it  is  declared  to  be  the  basis  of  the  contract,  that  there 
shall  be  no  unreasonable  detention  of  the  waggons  by  the 
York  and  Berwick  Company.  But  that  company  having 
failed  to  perform  their  duty,  the  defendants  are  not  liable 
for  their  neglect  to  carry. 

Judgment  for  the  defendants. 


Nov.  22. 


Hutchinson  v.  Sydney. 


A( 


The  pkintiff     XvCTION  by  drawer  against  acceptor  of  a  bill  of  exchange. 

livered^  the  Pl^^-  ^^  ^fl^  for  money  paid  by  the  defendant  for  the  plain- 
defendant  the  tiflf'g  iise. 
following  do- 
cument: —"In       At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 

of youp^ving,  after  last  Trinity  Term,  it  appeared  that  the  plaintiff  was  a 
**  ™y  ^?®^*^  promoter  of  a  joint  stock  company,  called  "  The  Surrey  Con- 
come  a  direc-  Burners  GJas  Light  and  Coke  Association;"  and  that,  the 
rey  Qas  Asso*  plaintiff  having  applied  to  the  defendant  to  become  a  di- 
be  and'aS  as^  rector  of  the  company,  he  refused  to  do  so,  unless  the  plain- 
d^*pr  there-  tiff  would  indemnify  him  against  all  loss.  The  plaintiff 
undertake  and  thereupon  signed  and  delivered  to  the  defendant  the  ful- 

agreo  to  gua-      i       •         i  . 

rantee,  indem-   lowmg  document  :— 


"17th  April,  18W. 
"  Dear  Sir, — In  consideration  of  your  having,  at  my  re- 


nify,  and  save 
you  harmless 

against  all 

losses,  costs, 

charges,  damages,  and  expenses,  which  you  may  bear,  incur,  sustain,  or  be  put  to  by  reason 

thereof,  or  on  account  of  actions  as  such  director;  and  I  do  hereby  further  agree  to  accept 

a  transfer  of  twenty -four  of  your  shares  in  the  said  association  when  thereimto  requested  by 

you,  such  transfer  to  be  at  my  own  expense,  costs,  and  chaiges,  and  I  hereby  undertaka» 

to  pay  idl  calls  and  instalments  for  and  in  respect  of  such  shares."    The  plaintiff  bsTing  af — 

terwards  sued  the  defendant  for  a  debt: — Held,  that  the  defendant  mi^i  set  off  the  ex 

penses  incurred  by  him  as  a  director  as  money  paid  for  the  plaintiff*8  U8«. 
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qoesi,  agreed  to  become  a  director  in  the  Surrey  Consumers 

Qis  Light  and  C!oke  Association,  and  to  be  and  act  as  di- 

[  ndor  thereof^  I  hereby  undertake  and  agree  to  guarantee, 

iidemnify,  and  save  you  harmless  from  and  against  all  losses, 

diaiges,  damages,  and  expenses,  which  you  may  bear, 

r,  sustain,  or  be  put  to  by  reason  thereof,  or  on  accoimt 

d  actions  as  such  director:  and  I  do  hereby  further  agree 

lo  tooept  a  transfer  of  twenty-four  of  your  shares  in  the  said 

modation,  when  thereunto  requested  by  you,  such  transfer 

to  be  at  my  own  expense,  costs,  and  charges;  and  I  hereby 

mdertake  to  pay  all  calls  and  instalments  for  and  in  respect 

rfroA  shares.  S.  Hutchinson." 


1854. 


HUTOHINSOM 
V, 

Stdhet. 


The  defendant,  who  resided  in  Berkshire,  acted  for  some 
tme  as  a  director  of  the  company,  and  he  had  spent  a  sum 
eioeeding  the  plaintiff's  claim  in  journeys  from  Berkshire 
to  Loodon,  in  order  to  attend  the  meetings  of  the  directors, 
ad  it  was  now  sought  to  set  off  the  amount  as  money  paid 
fcrthe  plaintiff's  use.  On  the  part  of  the  plaintiff,  it  was 
wbmitted,  that  the  costs  of  these  journeys  were  not  the 
«iject  of  a  set-off  under  the  terms  of  the  above  document, 
^fludi  was  merely  a  collateral  guarantee,  and  that  the  de- 
fadant's  remedy  was  by  a  special  action  for  not  indemnify- 
ing him.  The  learned  Judge  was  inclined  to  that  opinion, 
Mrf  directed  a  verdict  for  the  plaintiff,  reserving  leave  for 
the  defendant  to  move  to  enter  a  verdict  for  him. 

ShM,  Seijt,  having  obtained  a  nde  nisi  accordingly, 

Bawkiris  (Atherton  with  him)  shewed  cause. — The  ex- 
P^Mes  incurred  by  the  defendant  cannot  be  set  off  as  money 
I»id  to  the  plaintiff's  use.  In  general,  the  action  for  money 
Pwd  cannot  be  maintained,  unless  the  one  party  was  liable 
^l*y  the  money,  and  the  other  has  been  compelled  to  pay 
*«i  his  behalf     [Parke,  B,—Brittain  v.  Lloyd  (a)  decided. 


(a)  14  M.  &  W.  762. 
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1854.  that  the  action  is  maintainable  in  every  case  in  whic 
HuTOHiNBON  plaintiff  has  paid  money  to  a  third  party,  at  the  re 
Stdnet.  express  or  implied,  of  the  defendant,  with  an  underti 
express  or  implied,  to  repay  it;  and  it  is  not  necessar 
the  defendant  should  have  been  relieved  from  a  liabili 
the  payment]  These  were  not  expenses  incurred  b 
plaintiff,  and  his  obligation  in  respect  of  them  depenc 
tirely  on  the  agreement  in  question ;  and  that  is  a 
contract  to  indemnify.  Until  an  ;skxx)imt  has  been  \ 
between  the  parties,  it  cannot  be  ascertained  wheth< 
defendant  has  sustained  any  los&  The  plaintiff  hel 
shares  as  a  trustee  for  the  defendant,  and  if  the  share 
been  sold  at  a  profit^  so  as  to  cover  the  expenses  incurr 
the  defendant,  could  it  be  contended  that  he  would  i 
theless  be  entitled  to  set  them  off?  This  is  not  an  abc 
undertaking  to  pay  the  defendant's  expenses,  but  01 
pay  the  amount  which  may  be  found  due  after  a  baUu 
struck.  [Parke,  B. — That  construction  would  import 
the  agreement  this  further  stipulation,  that^  provide 
shares  were  profitable,  the  plaintiff  should  pay  notl 
The  true  meaning  of  the  agreement  is,  that  the  defei 
shall  not  be  a  loser  upon  the  whole  transaction.  [Aide 
B. — Suppose  the  defendant  kept  the  shares  but  cea» 
act  as  a  director,  is  he  not  to  be  paid  the  expenses  inci 
whilst  he  was  a  director?] — ^He  also  referred  to  Leii 
Samuel  (a). 

Shee,  Serjt,  and  H,  BvMar  appeared  in  support  0I 
rule,  but  were  not  called  upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the 
ought  to  be  absolute.  The  undertaking  of  the  plaintif 
to  indemnify  the  defendant  against  all  expenses  whic 
might  incur  by  reason  of  his  acting  as  director.  Then, 
has  been  compelled  to  make  certain  payments  in  <x 
quence  of  his  so  acting,  the  plaintiff  is  bound  to  repay 

(a)  8  Q.  B.  685. 
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and  there  is  a  debt  for  which  money  paid  would  lie.     At         18^4. 
the  trial,  I  doubted  whether  this  agreement  was  not  a    Hutchinson 
mere  undertaking  to  indemnify,  upon  which  the  defendant       Sydney. 
ooght  to  bring  a  special  action  for  the  breach  of  that  con- 
Inct;  bat  I  am  now  satisfied,  that^  under  the  terms  of  it, 
fte  defendant  might  maintain  an  action  for  money  paid 
ad  is  therefore  entitled  to  set  off  his  claim. 

Alderson,  B.,  and  Platt,  B.,  concurred  (a). 

Rule  absolute. 

(a)  Parke,  B.,  had  left  the  Court. 


CoRNES  V,  Taylor.  ^<^.  e, 

IHIS  was  an  action  by  indorsee  against  acceptor  of  a  bill  The  plaintiff 

'exchange.     At  the  same  time  that  the  plaintiff  issued  fondant  on  a 

^  writ,  he  proceeded  by  summons  in  the  Court  of  Bank-  ^\^^  ^^  ^' , 

'^                         ''  change,  and  at 

'Dptcy,  under  the  12  &  13  Vict.  c.  106,  s.  78.     Before,  how-  the  same  time 

nroceeded  hv 

^%  that  summons  was  returnable,  the  defendant  took  out  summons  in 

*  summons  before  a  Judge  at  Chambers,  to  stay  proceed-  u^ei^^he^i2 

^  in  the  action,  on  payment  of  debt  and  costs,  and  an  &  13  Vict.  c. 

wj                                                                                                               ,  106,  B.  78. 

^er  was  thereupon  made  by  consent     The  proceedings  in  The  action 

"^kniptcy  were  consequently  abandoned,  but  the  plaintiff  gteyed onpay- 

^^hs^  to  deliver  up  the  bill  of  exchange  to  the  defendant  °*®P*  of  debt 

^      '■                                        ^         ^  and  costs : — 

^Jiiless  he  also  paid  the  costs  of  those  proceedings.   Crowder,  Held,  that  the 

^-,  at  Chambers,  having  made  an  order  that  the  bill  of  ex-  no  right  to 

*«>ge  be  given  up  to  the  defendant,  Jj^l  ^^  ^ 

in  bankruptcy 

¥nlc8  now  moved  to  set  aside  that  order.— The  85th  '"^'^  ^'^' 
"^on  of  the  Bankrupt  Law  Consolidation  Act,  12  &  13 

*^  c.  106,  enacts  "  That,  where  any  such  trader  against 
^  an  aflBdavit  of  debt  is  filed  by  any  creditor  as  afore- 
be   summoned  to  appear  before  the  Court   in 
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}^^^  which  such  affidavit  shall  be  filed,  every  such  a 
trader  shall  have  such  costs  as  the  Court  in  its 
shall  think  fit ;  or  the  Court  may  direct  the  costs 
party  of,  incident  to,  or  attendant  upon  such  affi( 
summons  to  abide  the  event  of  any  action  wh 
have  been  brought  or  shall  thereafter  be  brough 
recovery  of  such  demand  or  any  part  thereof;  an 
case  such  costs  shall  be  costs  in  the  cause,  and 
under  the  judgment  and  execution  in  such  act 
Covmgton  v.  Hogarth  (pi),  it  was  held,  that  pr 
against  a  trader  imder  the  5  &  6  Vict  a  122,  &  ] 
be  taken  simultaneously  with  an  action  at  law  fo 
covery  of  the  same  debt ;  and  though  the  debtor 
demand  under  pressure  of  the  former  proceec 
Court  will  not  stay  the  action  without  payment 
Af  oreover,  it  is  necessary  that  the  plaintiff  should 
session  of  the  bill,  in  order  to  support  an  appli 
the  Court  of  Bankruptcy  for  costs.  [Parke,  I 
purpose  would  be  answered  by  an  affidavit  that  th 
been  delivered  up  under  a  Judge^s  order.] 

Pollock,  C.  B. — ^There  ought  to  be  no  rula 
to  a  bill  of  exchange,  who  has  paid  it,  has  a  righ 
the  bill  given  up  to  him,  in  order  to  guard  a^ 
being  again  put  in  circulation.     The   plaintiff 
deliver  up  the  bill,  on  the  defendant's  giving  him 
containing  the  terms  of  it 

Parke,  B.,  and  Alderson,  B..  concurred. 

Rule  r 

(a)  7  M.  &  Gr.  1013. 


T 
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1864. 

Allen  u  Preece.  iV<w.  4. 


HIS  was  an  action  for  an  assault   upon,   and  for  the  Under  the  8th 
Use  imprisonment  of,  the  plaintiflE     Plea,  not  guilty  "  by  Metropolitan 
ilMe,"  and  issue  thereon.     The  following  statutes  were  2  &Tvict'  c 
Ktout  in  the  mardin  of  the  plea  : — 7  Jac.  1,  c.  5;  21  Jac.  1,  ^7.  which 

enacts,  "  that 

tl2;  10  Geo.  4,  a  44 ;  2  &  3  Vict  c.  47.  it  shall  be  law- 

At  the  trial,  before  Alderaon,  B.,  at  the  Middlesex  Sit-  comSssionem 
tings  m  last  Easter  Term,  it  appeared  that  the  plaintiff  re-  ?l  ^^^?^ii^ 
flded  in  Islington,  and  being  in  arrear  with  his  parish  taxes,  think  fit,  on 
ns  summoned  to  pay  them  under  the  Islington  local  Act,  tion  of  any 
5  Geo.  4,  c.  cxxv.,  and,  having  failed  to  do  so,  the  defendant^  as  ^™5iewu« 
ilicensed  appraiser  and  constable,  on  the  2nd  of  March,  1 854,  ^^^  necessity 

I  .  .     ,  thereof,  to  ap* 

bled  on  the  plaintiff's  goods,  under  a  warrant  granted  point  and 

fcrthat  purpose.     Prior  to  this,  namely  in  June,  1853,  one  ddt^idnum- 

rfthe  churchwardens  of  the  parish   of  Islington,  acting  ^^*'/,*^?°*^ 

Bader  the  local  Act  above  mentioned,  sent  the  following  the  peace  at 

written  application  to  the  Commissioners  of  Police  : —  J^  the  meSo- 

politan  police 

"To  the  Commissioners  of  the  Metropolitan  Police.  charge  of  the 

person  or  per- 

"  Gentlemen, — I  beg  to  recommend  Thomas  Preece,  of  &c.,  ^p^"  by  whom 

•    .  .  .  '  .   '   the  applica- 

in  the  parish  of  Islington,  as  a  fit  and  proper  person  to  assist  tion  shall  be 

ii  ^     ,1     .         .      . ,  .  r  J     T  1      •    •         made,  but  sub- 

we  collectors  m  the  service  of  summonses  and  distrammg  ject  to  the  or- 
far  rates,  and  respectfully  ask  that  you  will  permit  him  to  be  ^®.'?  °^*^®. 

y  r  J  J  r  gaid  commis- 

swom  in  as  a  constable  for  that  purpose.  I  am,  &c.       sioner,  and 

„  T         -    _  _  ^  _  _   ^ ,,  for  such  time 

June  8,  18o3.  J.  S.  as  they  shall 

think  fit:"  the 
appointment 

1^  pursuance  of  this  application,  the  defendant  was  ap-  pf  a  constable 
pointed  under  the  following  instrument,  and  he  was  duly  ment  of  the 
"otn  to  act  as  a  constable.  ^rco-^teWe 

for  all  pur- 
poses, al- 
toni"    .  though  the 

2:2?^  ^  *^®  commissioners  mentions  a  particular  purpose  only,  as,  for  instance,  the 
f^^J  fur  an  additional  constable  to  execute  distress  warrants,  to  recover  the  amount  due 
^^^  rat«a.  The  necessity  for  such  appointment  is  entirely  a  matter  upon  which  the 
are  to  exercise  their  own  judgment. 
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}^^  "  Metropolitan  1  This  is  to  certify  that  the  Commissioi 
PoliceDistrict.  J  of  Police  of  the  Metropolis  have  appoirn 
and  sworn  in  Thomas  Preece  as  a  constable,  to  keep  i 
peace  in  the  parish  of  St  Maiy,  Islington,  in  the  county 
Middlesex,  at  the  charge  of  the  guardians  of  the  poor  of  1 
said  parish,  but  subject  to  the  orders  of  the  said  comn 
sioners  until  this  appointment  be  by  them  cancelled. 

"  W.  Hay, 
"  Ck)mmissioner  of  Police  of  the  Metropolifi^ 
"WhitehaU-place,  June  14, 1853/' 

Shortly  ailer  the  distress  had  been  levied,  the  plain 
went  to  the  defendant's  house,  to  obtain,  as  he  alleged 
receipt  for  the  amount  of  the  levy ;  an  angry  discuss 
took  place  on  the  occasion  between  the  plaintiff  and 
defendant,  and  the  plaintiff  used  some  strong  language 
wards  the  defendant's  wife,  the  result  of  which  was,  that 
defendant,  on  the  application  of  his  wife,  arrested  the  pb 
tifif  and  took  him  to  a  police  station  and  preferred  a  cha 
against  him,  which,  however,  the  oflScer  on  duty  refti 
to  take. 

Under  these  circumstances,  it  was  contended,  on  the  { 
of  the  defendant,  that  he  was  a  constable  duly  appoin 
under  the  local  Act,  6  Geo.  4,  c.  cxxv.,  and  the  Metropoli 
Police  Act,  2  &  3  Vict  a  47,  s.  8,  and  as  such,  that  he  ^ 
entitled  to  notice  of  action,  which  had  not  been  given  h 
and  that  he  was  entitled  to  have  the  verdict  entered 
him.  The  8th  section  of  the  2  &  3  Vict  c.  47,  enacts,  ti 
''  it  shall  be  lawful  for  the  said  commissioners  of  police; 
they  shall  think  fit,  on  the  application  of  any  person  or  p 
sons  shewing  the  necessity  thereof,  to  appoint  and  swear  f 
additional  number  of  constables  to  keep  the  peace  at  a 
place  within  the  metropolitan  police  district,  at  the  chai 
of  the  person  or  persons  by  whom  the  application  shall 
made,  but  subject  to  the  orders  of  the  said  oommissioni 
and  for  such  time  as  they  shall  think  fit  &a"  The  79th  sect! 
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of  the  Islington  local  Act,  6  Geo.  4,  ccxxv.  incorporates  the      ^  1854^ 
genenl  Act     The  46th  section  of  the  local  Act,  in  case  of 
defiudt  in  payment  of  the  rates,  empowers  and  directs  a 
jostioe  of  the  peace  for  the  coimty  to  summon  the  defaulter  to 
appear  and  shew  cause  why  he  shall  not  pay  the  same ;  and 
in  case  of  his  not  shewing  good  cause,  and  of  refusing  to 
paj  the  amount  due,  the  justice  is  directed  to  grant  a  war- 
not  authorising  the  person  duly  appointed  to  collect  the 
late  to  levy  the  same  by  distress  upon  the  defaulter's  goods, 
fe  The  47th  section  gives  the  form  of  the  warrant     The 
^  section  enacts  *'  that  in  all  cases  where  a  distress  is 
aotboiised  to  be  made  by  this  Act,  if  any  constable,  head- 
hiiragh,  beadle,  or  peace  officer  of  the  parish  or  place  where 
fc  same  is  to  be  made,  upon  being  called  upon  by  any 
hatee^  collector  or  collectors,  under  this  Act,  or  any  other 
Jftma  (who  shall  have  obtained  such  warrant  of  distress), 
*Un  refuse  or  neglect  to  aid  and  assist  in  making  such  dis- 
^^  and  sale,  such  constable  or  headborough,  beadle  or 
f^^fK  officer,  shall  for  every  such  ofifence  forfeit  and  pay  any 
•^Un  not  exceeding  the  sum  of  408."     On  the  part  of  the 
I^aintiff,  it  was  contended   that   the  appointment  of  the 
defendant  was  only  for  the  special  purpose  of  collecting  the 
'^tes,  and  not  for  the  general  purposes  of  a  peace  officer. 
Tke  learned  Judge  inclined  to  the  latter  opinion,  and  left 
tlje  question  to  the  jury,  whether  the  defendant,  at  the  time 
W  arrested  the  plaintiff,  did  so  under  the  bond,  fide  belief 
tkat  he  had  authority  to  act  as  a  constable;  a  verdict  was 
found  for  the  plaintiflF,  with  1 01.  damages ;  leave  being  re- 
served to  the  defendant  to  move  to  set  that  verdict  aside, 
*nd  to  enter  a  verdict  for  him  if  the  Court  should  be  of 
cfbion  that  he  was  duly  appointed  to  act  as  a  constable 
**  general  purposea 

In  last  Easter  Term,  Atherton  obtained  a  rule  nisi  in 
P^^aoance  of  the  leave  reserved 

f^f^ice  shewed  cause. — ^The  defendant  was  not  duly  ap- 

^OL  X,  G  G  £XCH. 
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IS64.^  pointed  to  act  as  a  constable  for  general  purposes, 
application  by  the  churchwardens  to  the  commissiQi 
police  is  for  the  limited  purpose  of  serving  summonses 
executing  wanunte  of  distresa  ;  and  further,  there  . 
evidenoe  of  the  necessity  for  an  additional  constable 
the  applicants  were  bound  to  shew  the  existence  o; 
necessity  to  establish  the  validity  of  the  plaintiff's  aj. 
meni — ^He  was  then  stopped  by  the  Court. 

Atherton  in  support  of  the  rule. — ^The  defendai 
duly  appointed  a  constable  of  the  peace  for  general  puj 
The  appointment  precisely  follows  the  8ih  section  oft] 
8  Vict  c.  47.  The  powers  given  to  the  commissioi] 
police  in  making  such  an  appointment  are  very  exU 
The  46th,  47th,  and  48th  sections  of  the  local  Act  m 
referred  to  for  the  purpose  of  shewing  the  proceedings 
are  to  be  adopted  in  levying  rates,  and  the  duties 
officer  who  is  entrusted  with  the  execution  of  the  wi 
But  the  8th  section  of  the  public  Act  (which  is  incorp 
with  the  local  Act  by  the  79th  section),  does  not  aut 
the  commissioners  of  police  to  appoint  the  officer  for  thi 
purpose  of  levying  rates  or  of  performing  any  par 
duties.  The  party  in  respect  of  whom  the  applical 
made,  is  to  be  sworn  "  to  keep  the  peace,"  and  the  eo 
sioners,  "  if  they  shall  think  fit,'"  are  to  appoint  him. 
are,  therefore,  the  proper  judges  of  the  necessity  off 
ditional  constabla — The  Coiut  then  called  upon 

Prentice, — ^The  8th  section  requires,  as  a  conditkx 
cedent  to  the  making  of  the  appointment,  that  it  shall 
the  Application  of  a  person  ahewing  the  necessity  t 
There  was  no  evidence  whatever  that  any  such  nei 
existed  in  this  casa  [PolXockj  C.  B. — Surely  the  co 
sioners  are  the  proper  persons  to  decide  whether  the 
sity  exists.  That  is  a  matter  which  neither  the  Coral 
jury  could  fitly  determine.]  If  the  churchwaiden 
shewn  in  their  application  that  an  additional  constah 
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fUniate,  the  appointment  would,  perhaps,  have  been  good.  ^8W. 
Ail  i^iplication,  however,  merely  amounts  to  a  respectful 
nqoest  that  the  appointment  may  be  made ;  and  if  this 
voe  to  be  deemed  sufficient,  the  conmiissioners  would  be 
•powered  to  appoint  any  person  they  might  think  fit, 
villKHit  any  necessity  for  it  whatever. 

Pollock,  C  B. — I  am  of  opinion  that  the  rule  must  be 
|:  iMnte  to  enter  a  verdict  for  the  defendant  I  certainly 
I  tai^i,  at  one  time,  from  an  imperfect  acquaintance  with 
'iepiecise  language  of  the  section  of  the  general  Act  under 
'lUdi  the  appointment  was  made,  that,  inasmuch  as  the 
application  for  the  appointment  of  the  defendant  aa  a  con- 
Mle^  WBB  for  a  limited  purpose  only,  and  his  appointment 
in  (at  general  purposes,  the  appointment  was  bad.  It  was 
k  oontended,  that,  as  no  necessity  was  shewn  for  the  ap- 
it  was  bad  for  that  reason,  inasmuch  as  the  com- 
in  such  ease  had  no  authority  to  make  it  But 
our  attention  has  been  directed  to  the  language  of  the 
fc  section  of  the  general  Act,  the  matter  is  clear.  In 
m  eourse  of  the  argument,  I  asked  the  learned  counsel  for 
m  plaintiff — who  was  the  proper  party  to  judge  of  the 
BttSBtty  for  the  appointment?  It  certainly  would  be  very 
leoavenient,  that  either  the  Court  or  a  jury  should  be  called 
poQ  to  decide  that  matter.  Now,  the  true  meaning  of  the 
fii  section  is,  that  the  commissioners  shall  make  the  ap- 
tmitment,  if  they  shall  think  fit,  on  the  application  of  the 
cnon  shewing  the  necessity  for  the  appointment,  that  is 
ttMty,  provided  the  commissioners  themselves  are  satisfied 
M  the  point  I  think,  in  the  present  case,  that  we  may 
■fer  the  existence  of  such  necessity,  as  there  is  nothing  to 
•■toidict  it  The  application  was  for  the  appointment  of 
Bk  defendant  as  a  constable,  to  enable  him  to  perform  some 
rf  the  special  duties  which  a  constable  is  bound  to  per- 
faii;  and  Uiough  quoad  hoc  the  application  was  not  for  the 
•IPMtoent  of  a  constable  with  general  powers,  still  under 

oo2 
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IS64.  this  section  of  the  Act,  the  commissioners  having  had  i 
application  made  to  them  for  the  appointment  of  a  c 
stable  for  these  special  duties,  upon  the  appointment  be: 
made,  the  person  appointed  has  general  powers ;  and  it  m 
be  taken  that  the  commissioners,  having  thought  fit  to  nu 
the  appointment,  were  satisfied  of  the  necessity  for  it 

Parke,  B. — I  am  of  the  same  opinion.  The  point  : 
served  was,  whether  the  defendant  was  duly  appointed 
constable  for  the  district  in  question.  At  first,  I  thoug 
that  the  object  of  this  statute  was  to  empower  the  comm 
sioners  of  police  to  make  the  appointment  for  a  limited  pi 
pose  only  ;  but,  I  am  now  clearly  of  opinion,  that,  accordi 
to  the  terms  of  the  section,  where  the  appointment  is  mat 
it  is  so  for  general  purposes,  although  the  application  up 
which  it  is  made  mentions  limited  purposes  only;  and,  the 
fore,  if  the  appUcation  be  founded  upon  the  necessity  for 
additional  ojfficer  to  levy  the  rates,  or  for  such  other  purpoi 
still  the  power  given  to  the  commissioners  is  to  mai 
the  appointment  for  all  purpose&  But  then,  Mr.  Prenii 
says,  that,  in  order  to  authorise  the  making  of  the  appoin 
ment,  the  application  must  shew  on  the  face  of  it  "the  n 
cessity  thereof."  Now,  the  Act  of  Parliament  does  ik 
require  the  application  to  be  in  writing.  It  may  therefa 
be  made  verbally,  and  when  so  made,  the  parties  may  t^ 
present  the  necessity  for  it,  and  the  commissioners  are  t 
judge  of  that,  in  exercising  the  power  given  to  them  by  th 
Act  Here  the  parish  officers  represent  to  the  comnui 
sioners  that  an  additional  officer  is  necessary,  and  the  officer 
expenses  are  to  be  paid  by  the  persons  making  the  d!p^ 
cation.  I  think  that  in  substance,  this  is  an  applicaiioi 
by  the  parish  officers,  shewing  that  an  additional  oonstahi 
is  necessary. 

Alderson,  B. — I  am  of  the  same  opinion.  I  think  tha 
the  application  casts  the  duty  upon  the  commiasioDers  t* 
make  inquiry  as  to  the  necessity  of  the  appointment  ^ 
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tkii  the  limited  purposes  mentioned  in  support  of  the  ap-        1854 

{GcatioQ  are  a  means  of  sheyring  what  the  necessity  is ;  but 

Mch  terms  do  not  limit  the  appointment ;  and  when  the 

penon  is  appointed  to  act  as  a  constable  he  is  appointed  for 

iB  purposes.    The  commissioners  are  themselves  to  judge 

liiether  the  person  submitted  to  them  is  a  proper  person. 

I  ma;  add  that  I  shoidd  not  have  reserved  any  such  point 

if  my  attention  had  been  more  fully  directed  to  the  parti- 

ciltf  clause  of  this  statute,  but  I  should  have  nonsuited 

Oeplaintifi: 

Ride  absolute. 


Ti 


Organ  v.  Brodie.  Nov.  7. 


He  declaration  was  for  board,  lodging,  attendance,  and  Several  sail- 
ieeeoaiies,  supplied  to  divers  persons  by  the  plaintiff  for  a'merehant 
4e  defendant  at  his  request,  and  for  money  paid  and  money  yessel,  hav- 
Aie  on  an  accoimt  stated. — Plea,  never  indebted ;  and  issue  a  Berioua  ao- 

A^  cident  in 

""'^^^^  weighing  the 

At  the  trial,  before  PoUock,  C.  B.,  at  the  London  Sittings  ^^^^^^f '''' 
•fter  last  Term,  it  appeared  that  the  action  was  brought  for  on  shore  by 

xt  .   .  the  captain  to 

^  recovery  of  the  price  of  food,  lodging,  and  medicine,  the  plaintiflTs, 
^bich  had  been  suppUed  by  the  plaintiff  under  the  foUow-  X'^St^'^' 
^  circumstancea     The  defendant  was  the  owner  of  a  col-  *^^l^°?i^f  . 

11  ,  ,  .  .  plaintiff  that 

«r,  and  whilst  the  vessel's  anchor  was  being  weighed,  some  the  owner  of 
rfthe  tackle  gave  way,  and  several  of  the  sailors  on  board  would  pay 
^o«  seriously  injured.    The  captain  had  the  men  conveyed  ^^  ^^* 
^  ihore  at  Sheemess,  the  nearest  landing-place,  and  he  had.    The 

WL  1-  1  •    i  -I  •  captain  imme* 

"« them  to  the  nearest  public-house,  which  happened  to  diateiy  after- 
wards hired 
*^6«h  hands,  and  proceeded  on  the  voyage.    At  the  time  the  sailors  were  entrusted 
*««ctre  of  the  plaintiff,  there  was  no  probability  that  they  would  be  able  to  resume  their 
*^  for  that  Toyage,  and  they  remained  at  his  house  for  several  weeks. 

^tt  actioD  against  the  owner  of  the  vessel  for  food  and  medicine  supplied  to  the  sailors. 
T^f^  ^^^  u  the  matters  supplied  were  not  necessary  for  the  due  prosecution  of  the 
5*^  tht  captain  had  no  authority  to  pledge  the  owner's  credit,  and  consequently  tha 
Matter  was  not  liable. 


i 
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}^^  be  the  plaintiflr&  The  captain  told  the  plaintiff  that 
owner  of  the  ship  would  pay  for  the  men.  The  ship,  ^ 
the  remainder  of  the  crew,  and  with  some  firesh  ha 
whose  assistance  had  been  obtained  by  the  captain, 
ceeded  on  the  voyage.  The  injured  sailors  remained  at 
plaintiff's  house  for  a  considerable  time,  and  there  wai 
prospect  at  the  time  when  they  were  taken  there  that  1 
would  be  able  to  continue  the  voyaga 

Under  these  circumstances,  the  Lord  Chief  Baron  ws 
opinion  that  the  defendant  was  not  liable,  inasmuch  as 
captain  had  no  authority  to  pledge  the  owner's  credit 
therefore  nonsuited  the  plaintiff,  reserving  leave  to  hii 
move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
amount  claimed. 

Bra/mweU  now  moved  accordingly* — It  is  admitted  1 
the  owner  of  a  vessel  is  liable  only  for  matters  fumifl 
which  are  necessary  for  the  due  prosecution  of  the  vop 
At  the  time  these  sailors  were  entrusted  to  the  care  of 
plaintiff  for  anything  the  {daintiff  knew,  they  would  rest 
the  voyage.  [PoUock,  C.  B. — ^There  was  no  probability 
the  time  the  sailors  were  landed  that  they  woidd  be  i 
condition  to  return  to  the  ship  within  a  reasonable  tc 
for,  in  fact>  they  stayed  at  the  plaintiff's  house  for  sevc 
weeks,  and  the  captain  immediately  hired  fresh  hands  { 
proceeded  on  the  voyage.] 

Pabke,  B.— There  is  no  pretence  for  saying  that  t 
case  falls  within  that  general  authority  which  the  mM 
of  a  vessel  has  of  pledging  the  credit  of  the  owner  for  « 
matters  as  are  necessary  for  the  due  prosecution  of  the  v 
age ;  for  the  facts  shew  that  it  was  not  necessary  that  th 

• 

seamen  should  be  cured,  in  order  that  the  vessel  io^ 
proceed  on  her  voyage.  If  that  had  appeared  to  be  1 
case,  the  owner  would  have  been  responsible  for  all  n^ 
sary  supplies  of  medicine  ordered  by  the  captain,  and  p 
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baps  eren  for  provisions.     But  as  there  is  no  ground  for      ^^854. 
ttying  that  these  matters  were  necessaries  in  that  sense, 
fle  captain  had  no  authority  to  pledge  the  owner's  credit 
the  acticm,  therefore^  will  not  lia 

Pollock,  C.  K,  and  ALDElidON,  B.,  concurred. 

Rule  refused  (a). 

(a)  Martin,  B.,  had  left  the  Court. 


The  North  Western  Railway  Company  v.  Sharp.        Nov.  7. 


T: 


HE  first  count  of  the  declaration  stated,  that^  in  con-  It  is  the  duty 
idoation  that  the  plaintijSs  would  retain  and  employ  the  or  solicitor, 
defendant  as  their  attorney  and  solicitor,  for  reward,  the  ^^upj^ 
tlefendant  promised  the  plamtiflfe  that  he  would  use  proper  ^J  ^f  ^^^^^ 

*  ^  ,  .        "^      *        to  dehver  to 

ewe  and  diligence  in  the  keeping  and  preservation  of  any  him  the  papers 
papers  of  the  plaintife  that  might  be  in  and  come  to  his  hasthecharee, 
liinds  as  such  attorney  and  solicitor  as  aforesaid,  and  would  *?  deliver 

•^  '  them  m  a  rea- 

keep  them  in  a  reasonable  manner,  and  on  the  request  of  apnable  condi- 
the  plaintiiis,  and  upon  having  his  lien,  if  any,  upon  the  question,  whe- 
•id  papers  satisfied  by  the  plaintiflfs,  would  deliver  up  the  ditk)ninwUch 
said  papers  to  the  plaintiffs  in  a  reasonable  maimer.     The  ^®y,^  deli- 

y  .  .      .  .  vered  is  rea- 

declaration  then  alleged,  that  the  plaintiffs,  relying  on  the  sonable,  is  for 

defendant's  promise,  retained,  and  employed  him  as  their 

■ttomey  and  solicitor  in  manner  aforesaid;  and  that,  al- 

Aough  many  papers  were   in   the   defendant's  hands   as 

•^h  attorney,  &c,  yet  the  defendant  disregarded  his  pro- 

"wse  in  this,  that  he  did  not  use  proper  care  and  diligence 

^  the  keeping  and  preservation  of  the  said  papers,  and 

^  not  keep  the  same  in  a  reasonable  manner;  by  reason 

^Weof  the  said  papers  belonging  to  various  matters  be- 

ttme  mixed  up  one  with  another,  and  in  great  disorder  and 


452  EXCHEQUER  REPOBTA 

-  ^^^'^      confufiioii ;  and  further,  that  the  defendant,  when 

North        ed  to  deliver  up  the  said  papery  his  lien  tbereoi 

Railway  Co.    ^®^  previously  satisfied,  did  not  deliver  up  the  sai 

Sharp        ^  ^®  plaintiflfe  in  a  reasonable  manner,  but  in  a 

great  disorder  and  confusion,  &c. — Pleas:  firsts  non 

sit ;  and,  secondly,  that  the  defendant  did  not  breaik 

mise  as  alleged. — Issues  thereon. 

At  the  trial,  before  Crowder,  J.,  at  the  last  I 
Assizes,  it  appeared  that  the  defendant  had  actec 
citor  to  the  company  for  several  years ;  but  that,  sc 
before  this  action  was  brought^  the  company  had 
another  person  in  the  defendant's  place  to  transi 
business  for  them,  and  had  required  the  defendaz 
liver  up  the  papers  and  documents  relating  to  the 
of  the  company,  which  he  had  in  his  possession, 
fendant  had  delivered  the  papers  to  the  company 
they  considered  a  disordered  state,  and  they  had 
some  expense  in  having  them  arranged  and  put  int 
state  and  order. 

On  the  part  of  the  defendant,  it  was  contend 
there  was  no  such  obligation  on  the  defendant  as 
lied  upon  by  the  plaintiflfe.  The  learned  Judge 
case  to  the  jury,  who  found  a  verdict  for  the  plain 
mages  one  shilling,  leave  being  reserved  to  the  d< 
to  move  to  set  the  verdict  aside,  and  to  enter  a  ve 
him. 


Watson  now  moved  accordingly. — Although  the 
authority  to  be  foimd  in  the  books  upon  the  subj 
it  is  submitted,  that  the  law  casts  no  obligation 
licitor  or  attorney  to  deliver  up  the  papers  of  his 
any  particular  order  or  condition.  [Parke,  B. — '. 
tirely  a  question  for  the  jury.]  Ka  solicitor  vnlj 
livers  the  papers  in  a  state  of  confusion,  he  is  liabl 
he  is  only  bound  to  keep  them  in  such  a  state  as 
find  convenient 


i 
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Pollock,  C.  B. — There  can  be  no  doubt  that  it  is  the      ^  ^^^^' , 

duty  of  a  solicitor  to  deliver  up  his  client's  papers  in  a  rea-        North 

t*  TTi  •!•!  n        Western 

soDaUe  state  of  order.     He  has  no  nght  to  mix  them  ail    Railway  Co. 

together,  and  then  deliver  them  so  mixed  up  to  his  client  shabp. 
The  question,  whether  the  defendant  in  this  case  did  deliver 
tbe  papers,  when  required,  in  a  reasonable  state  and  condi- 
tion was  for  the  jury.  That  question  was  left  to  them,  and 
they  found  that  he  did  not ;  but,  at  the  same  time,  they 
tppear  to  have  thought  that  no  damages  had  been  sustain- 
ed, or  that  the  objection  to  the  mode  in  which  the  papers 
lere  delivered  was  a  captious  one,  by  finding  a  verdict  for 
theplamti£&  ¥rith  nominal  damages  only. 

Parke,  B. — The  learned  Judge's  view  was  correct.     K 
fte  person  to  whom  papers  are  entrusted  is  not  bound  to 
faep  them  in  such  order  as  is  convenient  for  reference,  at 
d  events  he  is  bound  to  deliver  them  up  in  a  reasonable 
**id  fit  condition  for  use,  when  called  upon  to  do  so  by  com- 
petent authority.     That  is  the  obligation  alleged  in  the  de- 
^^laration,  and  it  is  an  obligation  cast  upon  the  defendant  by 
J^ir.    Whether  the  defendant  violated  that  obligation  is  a 
^^lestion  for  the  jury,  and  they  have  found  that  he  has; 
tmt  they  awarded  nominal  Qamages  only,  on  the  ground, 
as  it  would  seem,  that  there  had  been  great  delay  in  bring- 
n^  this  action- 

Martin,  B. — I  think  that  the  law  imposes  the  duty  upon 
*o  attorney,  as  it  does  upon  every  person  who  has  the  cus- 
Wy  of  another  person's  property,  to  deliver  it  up  in  a  rea- 
sonable state.  The'  steward  of  a  manor,  for  instance,  is 
^^^\  when  called  upon,  to  deliver  up  the  papers  of  which 
^^  has  the  charge  in  a  proper  condition. 

Rule  refused  (a), 
(a)  AldersoHy  B.,  had  left  the  Court. 
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1854. 

Nov.  18.      Charlotte  Kilderbee  and  Another  v.  Ambrose,  Gleik 
In  1798,  I^.      X  HE  declaration  stated,  that,  after  the  passing  of  the  ^ 

K.,  m16  60016 

siastdcal  in-  Qeo.  3,  c.  60,  and  the  39  Geo.  3,  c.  6,  one  Samuel  Elilderbe 
living.rodeem-  was  rector  of  Trimley  St  Martin  Athelstone  and  Strafctoi 
tii*chM^  annexed,  in  the  county  of  Suffolk,  and  as  such  rector  wa 
on  his  rectory    seised  in  his  demesne  as  of  freehold,  in  right  of  his  aki< 

out  of  hie  own  r        i  •  i    •  i       -i  t 

estate,  under  rectory,  of  and  m  certam  messuages,  lands,  tenements,  &c 
cTeo  and  did  ^  ^®  himdred  of  Colnies,  in  the  said  coimty,  to  wit,  th 
not,  in  his  con-  rectories  of  Trimley  St  Martin  Athelstone  and  Stratto 

tract  with  the  " 

Ck>mmisBion-  annexed,  bam,  glebe  lands,  tithes,  and  hereditamez^ 
diction  of  the  thereto  belonging  ;  and  the  said  messuages,  lands,  &a  we£ 
NaUonalDebt,  then,  and  imtil  the  redemption  thereof  thereinafter  m^^ 

declare  his  '  ^  *^ 

option  to  be  tioned,  charged  with  land  tax,  to  wit,  to  the  amount  of  ^ 
purchaser  of     by  the  year,  from  the  25th  of  March,  1798,  and  were  th^ 

(whereby^  ^  ^^'  ^^  ^^®  ^^  ^^  December  in  that  year,  duly  certiffi- 
cording  to  the  under  the  hands  of  W.  Layton  and  W.  Bolton,  two  of  fc 

provisions  of  ,     . 

the  37th  sec-  commissioners  of  land  tax  for  the  said  hundred,  to  be 

statute,  the  charged.      And  thereupon  afterwards,  and  before  the  2S 

^otlrated"^  of  March,'l799,  to  wit,  on  the  16th  of  March,  in  the  se 

from  the  land-  year,  the  said  S.  Kilderbee,  having  then  such  benefit  of  i>-- 

chiigeable,  for  ference  as  by  the  first-mentioned  Act  of  Parliament  is  r^ 

Se  ^^^  ""^  ({mreA,  duly  contracted  with  M.  Edgar,  and  T.  Kerridge,  W 

bent,  his  exe-  of  the  commissioners  duly  appointed  for  the  purposes  un^: 

cutors,  admin-  ./.i  »  ^       tit 

istrators^and  the  Acts,  for  the  redemption  of  the  said  62.  land  tax,  a^ 
tS*  amount  of  ^Y  ^^  ^^  contract  the  consideration  for  such  redemptff 
the  3Z.  per        ^^^  declared  to  be  220i.  capital  stock  in  the  Reduced  3  K 

cent.  Consols  ^  -^  ^    ^    ^^ 

transferred,      cent  Bank  Annuities,  to  be  transferred  to  the  commissions^ 
payment  of  a     for  the  reduction  of  the  national  debt,  at  the  time  and 
w^of^irSr-^  the  manner  thereinafter  mentioned;  and  that  the  said 

est,  equal  to 

the  amount  of  the  land-tax  redeemed) : — Heldy  first,  that  Dr.  K,,  as  an  ecclesiastioal  incumt^^ 
had  such  an  estate  as  is  contemplated  by  the  37th  section  of  the  38  Qeo.  3,  c.  60,  ' 
connection  with  the  39  Geo.  3,  c.  6,  s.  5 ;  and  that  he  was  entitled  to  create  the  charge 
the  living ;  and,  secondly,  that  his  personal  representatives  were  entitled  to  maintain 
tion  against  the  succeeding  incumbent  for  the  recovery  of  the  interest  aocrued  due  oi^^^J 
amount  of  the  Zl.  per  cent.  Consols  so  transferred,  from  the  time  when  the  latter  suoce^^ 
to  the  rectory. 
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tnct  was  then  duly  certified  by  the  said  M.  Edgar  and  T. 

Kerridge,  according  to  and  in  pursuance  of  the  said  first- 

Bendoned  Act ;  and  the  said  srun  of  2201.  was  didy,  and 

ovt  of  the  proper  monies  and  estate  of  the  said  S.  Eilderbee, 

tiansfenred  to  the  said  commissioners,  and  the  said  contract 

of  redemption  was  duly  registered ;  whereby,  and  by  reason 

rfthe  premises  and  the  said  Acts,  the  said  land  tax  of  62. 

became  and  was  redeemed  by  the  said  S.  Kilderbee,  and 

tk  said  messuages,  lands,  &a  (he  the  said  S.  Kilderbee 

kving  expressed  no  option  of  being  deemed  a  purchaser), 

vere  wholly  freed  and  exonerated  firom  the  said  land  tax, 

tod  chargeable  for  the  benefit  of  the  said  S.  Kilderbee,  his 

executors,  administrators,  and  assigns,  with  the  amount  of 

Uie  said  money  so  transferred  as  aforesaid  as  the  considera- 

tbm  for  the  redemption  of  the  said  land  tax,  to  wit,  the 

•urn  of  2202.,  and  with  the  payment  of  a  certain  yearly  sum 

by  way  of  interest  thereon  equal  in  amoimt  to  the  land  tax 

BO  redeemed,  to  wit,  of  the  sum  of  62. ;  and  that  afterwards, 

on  the  4th  of  September,  1847,  the  said  S.  Kilderbee  died 

intestate;  and  thereupon  administration  of  his  goods,  &c. 

"^ere  granted  to  Spenser  Horsey  de  Horsey,  the  son  and 

ieir  of  the  said  S.  Kilderbee,  who  then  became  and  was 

pcBsessed  of  and  entitled  to  (as  such  administrator)  the  said 

wm  of  2202.  so  transferred  as  aforesaid,  and  the  said  yearly 

wm  of  62.  in  lieu  of  redeemed  land  tax  charged  upon  the 

said  messuages,  lands,  &c. ;  and  that  afterwards,  on  the  17th 

of  March,  1851,  the  said  S.  H.  de  Horsey,  as  administrator 

^  aforesaid,  by  deed  and  for  the  considerations  therein  men- 

'^t^ned,  assigned,  granted,  and  transferred  to  the  plaintifis, 

^«w  executors,  administrators,  and  assigns  the  said  sum  of 

*20J.  Reduced  32.  per  cent  Bank  Annuities,  and  the  said 

yearly  smn  of  62.  being  by  way  of  interest  thereon,  and 

^Tial  in  amount  to  the  said  land  tax  so  redeemed,  to  hold 

^e  aame  to  the  plaintifis,  their  executors,  administrators, 

•*^  assigns,  with  the  same  benefits  and  advantages,  and 

*m^  to  the  same  right  and  power  of  redemption,  restrio- 
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tion,  and  conditions  as  the  same  were  held  by  the  said  S.  H. 
de  Horsey;  and  that,  after  the  death  of  the  said  S^  EUder- 
bee  in  the  month  of  November,  1847,  the  defendant  was  in 
due  form  of  law  presented  to  the  said  rectory  of  Trimley  St 
Martin  Athelstone  and  Stratton  annexed,  and  lawfully  in- 
stituted and  inducted  into  the  same,  &c.,  and  became  rector 
thereof  and  as  such  became  beneficially  entitled  to  the  said 
messuages,  lands,  &c.,  upon  which  the  said  simi  of  2202.,  and 
the  yearly  sum  of  6i.  by  way  of  interest,  equal  to  the  land 
tax  so  redeemed,  were  charged ;  and  that  afterwards,  on  th< 
29th  of  September,  1853,  the  sum  of  18i.,  being  the  year!] 
sum  chargeable  and  payable  as  aforesaid  out  of  the  said 
suage,  lands,  &c.  for  the  space  of  three  years  then  last  elapoec^^ 
became  and  was  due  and  in  arrear  from  the  defendant  ti-i^o 
the  plaintiffs,  (the  defendant  never  having  paid  or  otkst^^ 
to  pay  the  said  sum  of  2202.  to  the  plaintiffs,  or  required 
assignment  of  the  said  yearly  sum  in  lieu  of  land  tax), 
still  is  in  arrear,  contrary  to  the  said  statutes. 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  the  present  Term  (Nov.  9) 


WiUea  (Firdaaon  with  him)  in  support  of  the 
— The  question  turns  on  the  38  Oeo.  3,  c.  60,  and  the 
Geo.  3,  a  6,  and  mainly  upon  the  37th  section  of  the  form 
Act     The  37th  section  of  the  38  Geo.  3,  c.  60  (a),  e 


ler 


(a)  The  following  sections  of 
the  36  Oeo.  3,  c.  60,  are  those  to 
which  reference  was  made  on 
the  argument — 

Sect  8  enacts,  ''That  it  shaU 
be  lawful  for  the  commissioners 
specially  to  be  appointed  for  the 
purpose  of  this  Act,  or  so  many 
of  them  as  shall  be  present  at 
any  meeting  or  meetings  to  be 
holden  in  auy  coimty,  riding, 
stewartry,  city,  borough,  cinque 


port,  town,  or  place,  or  any 
or  more  of  them,  to  contract) 
agree  with  all  and  every 
or  person,  bodies  politic  and 
porate,  guilds,  mysteries, 
nities  and  brotherhoods,  whett^-^** 
corporate  or  not  corporate,  hm — ^^^' 
ing  or  holding  any  manorB,  m^crziai^ 
Boages,  lands,  tenements^  or  ^^ 

reditaments  described  in  'tA^ 
said  Act  of  the  present  Bem(^  "xi  of 
IVurliament^  for  the  rademp^^off 
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rhere  any  person  or  persons  having  such  benefit  of 
ice  as  hereinbefore  mentioned,  and  who  shall  not  be 


lind  tax  charged  upon 
■peetive  manors,  mes- 
anda,  tenements,  or  be- 
snts  aforesaid,  according 
Bessment  and  rate  made 
i  made  in  pursuance  of 
Act,  upon  the  terms  and 
18,  and  in  manner  here- 
escribed  and  mentioned. 
12.  ''That  it  shall  be 
vr  all  such  bodies  politic 
porate,  and  companies, 
sons  before  described, 
»iher  persons  having  any 
r  interest  in,  or  being 
te  heirs  of  entail  enti- 
heir  order  to  succeed  to 
Qors,  messuages,  lands, 
ts,  or  hereditaments, 
I  any  land  tax  hereby 
leable  shall  be  charged, 
tenants  at  rack  rent  for 
u  of  years,  or  from  year 

or  at  will,  and  except 
holding  under  the  crown 
ds  or  tenements  within 
rey  and  receipt  of  the 
ler  or  the  l>uchy  of 
ir  or,  under  the  Duke  of 
1  any  lands  or  tenements 
ig  to  and  parcel  of  the 
tf  Cornwall,  for  years,  or 
IT  to  year,  or  at  will),  to 

and  agree  with  the  said 
loners  specially  to  be 
)d  for  the  purposes  of 
t,  in  the  county,  riding, 
7,  city,  borough,  cinque 
im,  or  place,  where  such 

mewuages,  lands,  tene- 
)r  hereditaments  are  situ- 
the  redemption  of  the  said 
I  ehaiged  thereon,  or  any 


part  thereof,  upon  the  terms  and 
conditions,  and  subject  to  the  re- 
gulations hereinafter  mentioned, 
and  that  such  bodies  politic  and 
corporate,  companies,  and  per- 
sons having  siich  estate  or  in- 
terest as  aforesaid,  shall  be  en- 
titled so  to  contract)  in  preference 
to  all  other  bodies  politic  and 
corporate,  and  persons  whatso- 
ever, provided  they  shall  con- 
tract on  or  before  the  25th  day 
of  March,  whidi  will  be  in  the 
year  1799. 

Sect  13.  "That  all  such  bodies 
politic  and  corporate,  and  com- 
panies, and  all  persons  who  shall 
be  in  the  actual  possession  of  or 
immediately  entitled  to  the  rents 
and  profits  of  any  such  manors, 
messuages,  lands,  tenements,  or 
hereditaments  as  aforesaid, 
whereon  any  land  tax  hereby 
made  saleable  shall  be  charged, 
(other  than  and  except  tenants 
at  rack  rent  for  any  terms  of 
years,  or  from  year  to  year,  or 
at  will,  and  except  tenants  hold- 
ing, under  the  Crown  any  lands 
or  tenements  within  the  survey 
and  receipt  of  the  Exchequer  or 
the  Dnchy  of  Lancaster,  or  under 
the  Duke  of  Cornwall  any  lands 
or  tenements  belonging  to  and 
parcel  of  the  Duchy  of  ComwaU, 
forany  term  of  years,  or  from  year 
to  year,  or  at  will),  and  such  com- 
mittees, curators,  tutors,  guar- 
dians, or  trustees  as  aforesaid,  on 
the  behalf  of  the  persons  to  whom 
they  are  such  committees,  cura- 
tors, tutors,  guardians,  or  trus- 
tees, shall  be  preferred  in  the 
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seised  of  or  entitled  to  any  estate  of  inheritanoe 
manors,  messuages,  lands,  tenements,  and  hereditfl 


purchase  of  snch  land  tax,  or  any 
part  thereof  to  any  bodies,  cor- 
porations, or  companies,  or  per- 
sons having  any  estate  or  interest 
in  remainder,  reversion,  or  ex- 
pectancy, or  being  subetitate 
heirs  of  entail,  in  the  same  man- 
ors, messuages,  lands,  tenements, 
or  hereditaments ;  provided  such 
bodies  corporate,  or  companies, 
and  persons  so  to  be  preferred, 
shall  offer  to  contract  for  the 
redemption  of  sach  land  tax  <ni 
or  before  the  25th  day  of  Decem- 
ber, 17d8  ;  and  in  case  no  contract 
shall  be  ent«^  into,  by  or  in 
the  behalf  of  the  bodies,  corpo- 
porations,  or  companies,  or  per- 
sons so  in  possession,  or  imme* 
diately  entitled  as  aforesaid,  for 
the  redemption  of  the  said  land 
tax,  on  or  before  the  said  25th  day 
of  December,  1798,  then  the  bo- 
dies, corporations,  or  companies, 
or  the  person  or  persons  having 
such  estates  and  interests  in  re- 
mainder, reversion,  or  expectan- 
cy, or  the  subetitate  heirs  of  en- 
tail called  to  succeed  in  the  said 
manors,  messuages,  lands,  tene- 
ments, or  hereditaments,  or  their 
respective  committees,  curat(»^ 
tutors,  guardians,  or  trustees,  on 
their  behalf,  shall  be  entitled  to 
redeem  such  land  tax,  or  any 
part  thereof,  in  preference  to  any 
other  person  or  persons  having 
no  estate  or  interest  therein,  and 
not  being  called  to  succeed 
therein  as  substitute  heirs  of 
entail,  according  to  the  priority 
of  such  respective  estates  or  in- 
terests, such  priority  to  be  set* 


tied  by  the  said  commi 
in  case  the  parties  sha 
about  the  same ;  Prov» 
ways,  that  no  such  bodie 
or  corporate,  or  compai 
persons  in  remainder,  re 
or  expectancy,  or  su 
heirs  of  entail  as  aforesai 
be  entitled  to  such  b« 
preference  as  last  mei 
unless  a  contract  for  the  i 
tion  of  such  land  tax  i 
entered  into  by  or  on  the 
of  him,  her,  or  them,  on  o 
the  said  25th  day  of 
1799. 

Sect  14  ''That  whe 
such  mancMTS,  messuagei, 
tenements,  or  hereditam 
aforesaid  shall  be  leased 
mised  at  a  rack  rent  f 
term  or  number  of  yean 
will,  the  person  or  penc 
dies,  corporations,  or  cob 
beneficially  entitled  to  tl 
reserved  or  made  payable 
such  lease^  or  demise  sha 
withstanding  any  coven 
agreement  fbr  the  payn 
the  land  tax  charged  o 
manors,  messuages,  land 
ments,  or  hereditaments, 
tenant  or  lessee  thereofX 
sidered  as  being  in  the 
possession  of  such  manoi 
fuages,  lands,  tenements^ 
reditaments  for  the  pur 
claiming  and  being  enti 
such  benefit  of  prefen 
aforesaid;  and  where  an 
tenant  or  leasee  shall  V 
by  agreuneat  to  pay  sat 
tax  during  tlie  cootiiMii 
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any  land  tax  shall  be  charged,  shall  redeem  such 
by  and  out  of  his,  her,  or  their  own  estate,  and  shall, 


unlse,  and  the  contract 
iDil  tax  shall  be  en- 
hj  or  on  the  behalf 
n  or  personB,  bodien, 
8y  or    companies    so 

entitled,  the  amount 
d  tax  so  purchased 
1^  the  continuance  of 
or  demise,  be  oonsi- 
nt  reserred  or  made 
BOoh  lease  or  demise, 
me  powers  shall  be 
ir  enjoyed  for  the  re- 
reof,  as  for  the  reco- 
i  rent  when  in  arrear. 
"  That  when  any 
tiall  have  been  ccm- 

mider  any  such  be- 
iferenoe  as  aforesaid, 
le  behalf  of  any  per- 
M»s,  bodies,  corpora- 
companies   aforesaid, 

the  absolute  estate 
in  fee  simple  therein, 
.  every  such  case  the 
ersons,  bodies,  corpo- 
oompanies,  having  or 
idally  entitled  to  any 
iterest  in  succession, 
reversion,  or  expect- 
ing substitute  heira 
atitled  to  succeed  in 
,  in  the  manors,  mes- 
Is,  tenements,  or  here- 
the  land  tax  whereof 

been  so  contracted 
X  any  time  or  times 
istate  or  interest  shall 
eeasion,  by  reason  of 
[nation  of  the  preced- 
or  interest,  or  by  the 
>lving  upon  the  sub- 
>  of  entail,  be  entitled, 
V  and  they  is  and  are 


hereby  authorised  and  empow- 
ered to  demand  from  the  original 
contractors  for  such  land  tax, 
their  executors,  administrators, 
or  assigns,  an  assignment  of  his, 
her,  or  their  interest  in  such 
contract,  or  such  part  thereof  as 
shall  then  be  in  force,  to  them, 
their  executors,  administrators, 
or  assigns,  upon  transferring  to 
such  original  contractors,  their 
executors,  administrators,  or  as- 
signs the  like  amount  of  3^.  per 
centum  Bank  Annuities  in  the 
same  stocks  respectively  as  was 
transferred  by  such  original  con- 
tractors, as  the  consideration  for 
the  redemption  of  such  land  tax, 
or  such  part  th^^eof  as  shall  then 
be  remaining  in  the  names  of 
the  commissioners  for  the  reduc- 
tion of  the  national  debt  in  pur- 
suance of  this  Act,  which  assign- 
ment such  original  contractors, 
their  executors,  administrators, 
or  assigns,  are  hereby  required 
to  execute  accordingly,  and  so 
from  time  to  time  every  other 
person,  body,  corporation,  or  com- 
pany, beneficially  entitled  in  re- 
mainder, reversion,  or  expec- 
tancy, and  every  substitute  heir 
of  entail  called  to  succeed  to  the 
said  manors,  messuages,  lands, 
tenements,  or  hereditaments, 
shall  at  any  time  or  times  after 
their  respective  estates  and  inter- 
ests shall  vest  in  possession  by 
reason  of  the  determination  of 
the  preceding  estate,  or  of  the 
estate  devolving  upon  the  sub- 
stitute heir  of  entail,  in  like 
manner  be  entitled,  and  he,  she, 
and  they  is  and  are  hereby  au- 
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at  the  time  of  entering  into  the  contract  for  the  re< 
thereof,  have  declared  his,  her,  or  their  option  to 


thorised  and  empowered  to  de- 
mand an  assignment  from  the 
person  or  persona,  bodies,  corpo- 
rations, or  companies,  who  shall 
then  be  the   proprietor  or  pro- 
prietors of  such  land  tax,  of  his, 
her,  or  their    interest    therein, 
upon  transferring  to  him,  her,  or 
them  the  like  amount  of  31.  per 
centum  Bank  Annuities  as  afore- 
said, which  assignment  such  pro- 
prietor or  proprietors  is  or  are 
hereby  required  to    make  and 
execute  accordingly ;  and  in  case 
any  proprietor    or    proprietors 
hereby  required   to    make  any 
such    aasignment   as  aforesaid, 
(being  of  full  age,  and  competent 
to  make  the  same)  shall  refuse 
80  to  do,  then  and  in  every  such 
case  the  proprietor  or  proprie- 
tors so  refusing  shall  and  may 
be  compelled,  by  an  order  of  the 
High    Court    of   Chancery    in 
England,  or  Court  of  Session  in 
Scotland,  or  the  Court  of  Exche- 
quer in  England  or  Scotland  re- 
pectively,  (to  be  made  upon  hear- 
ing all  parties,  concerned  on  the 
petition  of  the  party  hereby  au- 
thorised to  demand  the  same),  to 
make  such  assignment  as  afore- 
said, and  such  Court  shall  have 
power  to  award  costs  to  either 
party,  if,  upon  the  circumstances, 
it  shall  think  fit  so  to  do  ;  and  it 
shall  be  lawful  for  any  such  pro- 
prietor or  proprietors  hereby  re- 
quired to  make  any  such  assign- 
ment as  aforesaid,  who  at  the 
time  the  same  shall  be  demanded 
shall  be  under  the  age  of  21 
years,  or  be  under  any  other  le- 
gal disability  or  incapacity,  by 


the  direction  of  the  i 

of  Chancexy,  Session, 

quer  respectively,  eig 

an  order  to  be  obtains 

said,  to  make  such  ai 

which  shall  be  aa  goc 

fectual  in  law,  to  all  ii 

purposes  whatsoever, 

she,  or  they  were  of  th 

of  21  years,  and  free 

legal    disability  or   ii 

any  law,  custom,  or  uaa 

contrary  thereof  in  anj 

withstanding;  Provid< 

that,  upon  every  sue 

ment,  the    manors,  n 

land^,  tenements,  and 

ments,  whereon  the  lai 

assignedshall  havebeei 

shall  from  thenceforth 

and  exonerated  from  f 

tax,  unless  the  assignee 

nees   thereof    shall  ci 

like  option  to  be  inserb 

assignment,  which  is  1 

fore  directed  to  be  ini 

the   original  contract^ 

where  such  option  sh 

been  declared  by  the 

contractor. 

Sect  19,  "That, for 
pose  of  redeeming  the  '. 
charged  on  any  manors^ 
ges,  lands,  tenements,  oi 
taments,  it  shall  be  la 
all  bodies,  politic  or  c( 
and  companies  aforesaid 
trustees  for  charitable  a 
public  purposes,  being  ii 
tual  possession,  or  entit 
neficially  to  the  rents  ai» 
of  such  man<n<8,  me 
lands,  tenements,  or  I 
ments,  under  the  restrict 
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n  the  footing  of  a  purchaser  or  purchasers  as  afore- 
ch  person  or  persons,  his,  her,  or  their  executors,  ad- 


ni  hereinafter  men- 
>  sell  snch  part  or  parts 
Linors,  messuages,  lands, 
a,  or  hereditaments  as 
eligible  and  necessary 
npoee  of  redeeming  or 
igsnch  land  tax,  and,  by 
I  or  indentures  duly 
I  delivered,  and  enrolled 
68  in  England  within 
iar  months   after  the 

thereof  in  any  of  His 

Conrts  of  Record  at 
iter,  or  in  the  Courts  of 
ies  palatine  of  Chester, 
'y  or  Durham,  or  in  the 
i    Great    Session    in 

the  case  shall  require, 
)red  in  the  counties  of 
c  and  York  in  the 
iquired  by  law  for  con- 
of  real  estates  situated 

counties  respectively, 
>roper  deeds  or  other 
;es,  to  be  executed  and 
i  in  the  manner  required 
T  of  Scotland  for  estates 
id,  absolutely  to  convey 
,  freed  and  discharged 
I  tax,  unto  any  person 
IS  whomsoever;  or  to 

sufficient  part  of  the 
ors,  messuages,  lands, 
i,    or     hereditaments, 

sum  or  sums  of  money 
M  sufficient  to  redeem 
«e  the  land  tax  charged 
lole  of  the  said  manors, 
1,  lands,  tenements,  or 
lents,  and  for  securing 
fment  of  such  sum  or 
ttoney,  with  interest,  by 
L  n 


like  indenture  or  indentures 
enrolled  or  registered  as  afore- 
said, to  convey,  surrender,  or 
demise,  by  way  of  mortgage  or 
other  real  security,  such  part  of 
the  said  manors,  messuages, 
lands,  tenements,  and  heredita- 
ments, freed  and  discharged  from 
land  tax,  as  shall  be  a  sufficient 
security  for  that  purpose,  to  any 
person  or  persons  who  shall 
advance  or  lend  such  sum  or 
sums  of  money  upon  the  security 
thereof,  his,  her,  or  their  heirs, 
executors,  administrators,  or  as- 
signs, either  in  fee  simple,  or  for 
any  term  or  number  of  years;  or, 
by  like  indenture  or  indentures 
enrolled  or  registered  as  afore- 
said, to  grant,  limit,  or  appoint 
any  yearly  sum  or  sums  of  money 
by  way  of  a  perpetual  rent 
charge  not  exceeding  the  amount 
of  the  land  tax  charged  upon  the 
said  manors,  messuages,  lands, 
tenements,  or  hereditaments,  to 
be  issuing  out  of,  and  charged 
and  chargeable  upon  such  ma- 
nors, messuages,  lands,  tenements, 
or  hereditaments:  Provided  al- 
ways that  nothing  hereinbefore 
containe<l  shall  be  construed  to 
extend  to  authorise  any  sale,  con- 
veyance, or  mortgage,  or  grant 
of  any  rent  charge  by  any  arch- 
bishop or  bishop,  without  the 
confirmation  of  the  dean  and 
chapter,  or  by  any  parson,  vicar, 
or  other  person  having  any  spi- 
ritual or  ecclesiastical  living  or 
benefice,  without  the  consent  of 
the  ordinary,  and   also    of  the 

If  EXm. 
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ministrators,  or  assigns,  shall  have,  hold,  and  enjoy  t 
tax  so  redeemed  by  him,  her,  or  them,  as  an  annuity 
out  of  such  manors,  messuages,  lands,  tenements,  ai 
ditaments,  (subject  to  such  right  and  power  of  red< 
thereof  as  hereinbefore  is  given  to  the  person  or 
beneficially  entitled  to  the  next  estate  or  interest  ii 
sion,  remainder,  or  expectancy,  as  and  when  such  € 
interest  shall  vest  in  possession),  and  when  any  sucl 


patron,  if  adult  and  within  the 
realm ;  or  by  any  curate  of  any 
perpetual  curacy,  without  the 
oonaent  of  the  person  having 
the  power  of  appointment  to  such 
curacy ;  or  by  any  master  or  fel- 
lows of  any  college,  or  by  any 
chapter  of  any  cathedral  or  col- 
legiate church,  master  or  guar- 
dian of  any  hospital,  or  any  spi- 
ritual or  ecclesiastical  person  or 
persons  whatever,  without  such 
consent  as  by  law  was  required 
for  that  purpose  before  the 
making  of  any  statute  or  statutes 
for  restraining  the  sales,  convey- 
ances, mortgages,  or  grants  of 
such  persons,  bodies  politic  or 
corporate,  or  any  of  them,  or  for 
disabling  such  persons,  bodies 
politic  or  corporate,  from  making 
any  such  sales,  conveyances,  mort- 
gages, or  grants,  or  any  of  them. 
Sect  64.  "That  it  shall  be 
lawful  for  th^  governors  of  the 
bounty  of  Queen  Anne  for  the 
augmentation  of  the  maintenance 
of  the  poor  clergy,  to  lay  out  from 
time  to  time  any  sum  or  sums 
of  money,  which  now  are  or  here- 
after shall  be  applicable  by  them 
towards  the  augmentation  of  any 
living  or  livings,  under  and  by 
virtue  of  any  Actor  Acts,  law  or 


laws  now  in  force,  or  of 
ter  granted  in  the  reign 
Anne  for  that  purpose 
purchase  of  so  much  o 
centum  Bank  Annuitic 
mentioned,  as  may  be  i 
for  the  redemption  of 
tax  charged,  or  hereaft 
charged  in  pursuance  of 
Act  of  the  present  seasi 
the  lands,  tithes,  or  ot 
fits  arising  from  any  1 
livings  being  within  th 
ing  of  the  said  charter 
Act  or  Acts  now  in  forei 
ing  the  application  of  su 
ty,  and  which  land  tax  si 
been  contracted  for  wi 
time  before  limited  by 
cumbent  or  incumbents 
living  or  livings,  with 
sent  of  the  said  govern 
from  time  to  time  to  tn 
the  Commissioners  for 
duction  of  the  national  d 
31.  per  centum  Bank  A 
according  to  such  contra 
such  transfer  of  stock  sb 
the  quarter  day  preoec 
making  thereof,  wholly  e: 
and  discharge  the  lands 
or  other  profits  of  such  1 
livings,  from  the  paymei 
land  tax  so  redeemed.*^ 
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«rpenons  as  aforesaid  shall  not)  at  the  time  of  entering  into        1854.^ 

Ike  contract  for  the  redemption  of  such  land  tax,  have  de-     Kildkrbek 

And  his,  her,  or  their  option  as  aforesaid,  whereby  such      Ambbose. 

■mora,  messuages,  Icmds,    tenements,    or  hereditaments, 

iiwBon  the  land  tax  shall  have  been  charged,  will,  by  vir- 

tee  of  this  Act,  be   exonerated   therefrom,   such  manors, 

Mniages,  lands,  tenements,  or  hereditaments  shall  be  and 

koome  chargeable  for  the  benefit  of  such  person  or  persons, 

U;  lier,  or  their  executors,  administrators,  or  assignsf,  with 

tk  amoimt  of  the  3Z.  per  cent  Bank  Annuities  which  shall 

kie  been  transferred  as  the  consideration  for  the  redemp- 

tini  c(  the  said  land  tax,  and  with  the  payment  of  such 

fittfy  sum  or  sums  of  money  by  way  of  interest  thereon  as 

iiD  be  equal  to  the  amount  of  the  land  tax  redeemed: 

Wided  always,  that  no  person  or  persons  in  remainder, 

Pfonion,  or  expectancy,  or  having  any  future  interest  as 

ionsaid,  who  shall  afterwards,  in  order  of  succession,  come 

ilo  the  actual  possession,  or  be  beneficially  entitled  to  the 

Bsts  and  profits  of  such  manors,  messuages,  lands,  tene- 

dents,  or  hereditaments,  shall  be  liable  to  the  payment  of 

ny  such  annuity,  or  of  any  yearly  sum  or  simas  of  money 

7  way  of  interest  as  aforesaid,  save  only  fi-om  the  time  he, 

ke,  or  they  shall  come  into  possession  or  be  beneficially  en- 

itled  as  aforesaid."     Now,  the  estate  of  an  ecclesiastical 

OKumbent  in  possession  of  a  living  is  not  an  estate  of  such  a 

Smited  character  as  that  specified  in  this  section.     The 

words  "estate  or  interest  in  reversion,  remainder,  or  ex- 

pwtancy "'  do  not  include  the  case  of  an  ecclesiastical  in- 

c^bent,  who  comes  into  the  living  by  succession  only.     In 

Com.  Dig.  tit.  "  Ecclesiastical  Persons"  (C.  9),  it  is  laid  down, 

4at"The  parson  is  seised  in  right  of  his  church,  and  the 

heboid  of  the  church,  churchyard,  and  glebe  belong  to  him : 

Ca  Idtt  300.  b So,  for  the  benefit  of  his  church  or 

•^*5ce88or,  he  shall  be  reputed  te  have  the  inheritance  quodam 
^0;  and  therefore  he  may  have  waste,  and  declare  ad 
^^Wditationem  ecclesiae:  Co.  Litt  341.  a  ...  .     So,  he 

B  H  2 
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^^^*  ^  shall  have  a  writ  of  mesne,  or  a  contra  fonnam  feof&me 
KiLDERBRE  Co.  Lltt  341.  b/'  In  pleading,  the  parson  is  said  to 
Ambrosb.  "seised  in  his  demesne  as  of  fee,"  2  Chitty  on  Pleading 
406,  referring  to  the  forms  given  in  Winche's  Entries,  1 ' 
Now,  unless  this  case  falls  within  the  scope  of  the  37th 
tion,  the  plaintififs  have  no  right  of  action  against  thia 
cumbent.  It  is  a  general  rule,  that  an  incumbent  has 
power  to  charge  the  living,  without  the  permission  of 
patron  and  ordinary.  The  37th  section,  taken  in  conned 
with  the  8th,  12th,  13th,  14th,  and  18th  sections,  sh 
that  the  estate  of  an  incumbent  in  possession  of  the  liv 
is  not  such  an  estate  as  that  contemplated  by  this  { 
tute.  The  word  "inheritance"  is  to  be  imderstood 
having  reference  to  a  particular  estate  of  such  a  : 
ture  that  some  third  party  has  the  residue.  [Mart 
B. — The  64th  section  is  against  the  defendant's  oonstn 
tion.  Parke,  B. — The  18th  section  contains  the  w( 
"successors;"  what  meaning  do  you  attribute  to  tl 
terra?]  It  is  merely  used  in  its  popular  sense.  [Aid 
son;  B. — ^The  19th  section  clearly  contemplates  the  p 
chase  of  the  land  tax  by  the  clergy.]  The  defenda 
does  not  deny  the  power  of  an  incmnbent  to  purchase  t 
land  tax,  but  it  is  submitted  that  he  cannot  redeem  the  t 
and  charge  the  payment  of  the  money  on  the  living  ai 
debt  due  on  the  land.  He  has  no  power  to  charge  t 
benefice  with  the  debt,  payable  with  interest  If  the  c 
fendant  is  liable,  and  unable  to  pay  the  amount  out  of  1 
own  property,  it  would  become  necessary  that  the  livi 
should  be  sold  to  pay  the  principal  [Alderson,  B.— T 
successor  is  under  no  hardship  whatever;  for  if  this  la 
tax  had  not  been  redeemed,  he  would  still  have  had 
pay  it  He  now  has  to  pay  the  same  amount  by  way 
annuity.  There  is  no  other  diiference.]  A  bill  might 
filnd  in  the  Court  of  Chancery  for  the  sale  of  the  living.  [Mc 
tin,  B. — It  must  be  assumed,  that  the  Court  of  Cliance 
would  do  what  is  equitable  bf^tween  the  parties.]     In  Oo 
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mne  v.  Harris  (a),  it  was  held,  that,  under  the  42  Geo.  3,  c.         18^4. 

116,  which,  as  the  Court  of  Queen's  Bench  said,  is  a  "  statute     Kildkrbeb 

iiprimateriAwith,and,  in  a  degree,  in  furtherance  of     ^„»;„^^ 

ilii  38  Oea  3,  a  60,'"  a  remainderman  in  possession  can 

wnpel  the  representatives  of  the  tenant  of  a  previous  par- 

ticalar  estate,  who  has  redeemed  the  land  tax,  to  receive  the 

«ttideration  money  for  such  redemption  with  all  arrears 

ofrnterest^  so  as  to  free  the  land  from  the  charge  and  pay- 

■art  of  the  interest  to  which  it  was  subject,  for  the  benefit 

rfndi  tenant^  under  the  123rd  section.     The  reasons  for 

tie  decision  in  that  case,  given  in  the  judgment  of  the 

Goort^  support  the  defendant  s  construction  of  the  38  Qeo. 

lie 60.    [Alder son,  B. — That  case  does  not  go  to  the  ex- 

taH  that  a  sale  of  the  estate  would  be  compelled,  but  only 

4at  it  would  be  allowed]     The   former  incumbent  must 

k  taken  to    have    made    the    living  a  present  of  the 

liod  tax.     Lastly,  the  5th  section  of  the  39  Geo.  3,  c.  6, 

fcg  not  alter  the  case.     That  section  enacts,  that,  "  where 

4c  land  tax  charged  upon  the  glebe  lands  or  tithes  of  any 

Wng,  shall  not  have  been  redeemed  by  the   incumbent 

tt»ereof  before  the  2oth  day  of  March,  1729,  then  it  shall 

oe  lawful  for  the  patron  of  the  advowson  of  such  living, 

*t  any  time  after  the  said  25th  day  of  March,  to  contract 

fcf  the  redemption  of  the  land  tax  charged  thereon,  in  the 

*nae  manner  in  all  respects  as  a  person  seised  or  entitled  in 

''^niainder,  reversion,  or  expectancy,  is  by  the  said  Act  enti- 

W  to  contract:  Provided  always,  that  where  such  land  tax 

^  have  been  redeemed  by  the  incumbent  of  such  living 

^''rtofhis  own  estate,  or  by  the  patron  thereof,  and  such 

Wng  shall  not  have  been  exonerated  therefrom,  it  shall  be 

awful  for  the  incumbent  who  shall  next  succeed  to  such 

"^g,  at  any  time  after  his  institution  or  induction,  or  do- 

^^^  thereto,  to  demand  an  assignment  of  such  land  tax 

^  the  preceding  incumbent,  or  his  representatives  in  case 

(a)  12  Q.  B.  726. 
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of  his  death,  or  from  such  patron,  or  his  heu^  or  represen 
tives,  as  the  case  may  be,  in  the  same  manner  as  a  person 
Ambbosje.  remainder,  reversion,  or  expectancy  is  by  the  said  Act  t 
thorised  to  demand  an  assignment  of  any  land  tax,  on  his 
her  estate  or  interest  becoming  vested  in  possession."  T 
section  merely  empowrers  the  patron  to  contract  for  the 
demption  of  the  la/nd  tax,  bnt  no  power  is  given  to  contr 
for  the  charge  created  in  lieu  of  the  land  tax.  [Parke,  B 
The  former  Act  says,  that  the  land  tax  shall  cease  to  ex 
upon  its  redemption;  the  section,  in  using  the  terms  "t 
signment  of  such  land  tax,"  is  to  be  taken  as  referringtotl 
assignment  of  the  charge.  The  difficulty  arises  from  the  i 
accurate  use  of  the  terms.  PoUock,  C.  B. — It  means  the  a 
signment  of  an  annual  sum  equal  in  amount  to  the  land  tax 

Thrupp  {BramwM  with  him)  contra. — It  is  clear  tlu 
the  37th  section  of  the  38  Qoo,  3,  a  60,  is  applicable  to  tl 
case  of  an  ecclesiastical  incumbent  in  possession  redeemii 
the  tax  out  of  his  own  estate.  And,  if  the  language  of  tlu 
section  were  not  sufficiently  comprehensive  to  include  tl 
case  of  a  succeeding  incumbent,  all  doubt  upon  the  subj© 
is  removed  by  the  5th  section  of  the  39  Geo.  3,  c.  6.  Tb 
section  contemplates  some  cases  in  which  the  incumbei 
had  redeemed  the  tax  out  of  his  own  estate,  and  others  i 
which  he  had  not  done  so.  The  plaintiffii  are  satisfied  tore 
their  claim  upon  these  section&  It  is  to  be  observed,  th 
there  are  numerous  provisions  in  the  statutes,  both  pn< 
and  subsequent  to  the  42  Geo.  3,  c.  116,  respecting  assig 
ments  of  such  contracts  to  parties  next  in  occupation, 
cases  where  the  land  is  not  exonerated  frt>m  the  land  ta 
but  there  are  no  such  provisions  in  cases  where  the  lai 
is  exonerated.  This  is  important  The  18th  section 
the  38  Geo.  3,  c.  60,  is  the  first  enactment  which  contain* 
such  a  provision ;  and  the  concluding  part  of  that  clau 
shews  that  it  only  applies  in  cases  where  the  land  was  n 
exonerated.     The  following  statutes  contain  similar  pro" 
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boos:  39  Gea  3.  c.  6,  ss.  5  and  21 ;   39  &  40  Geo.  3,  c.      .^^f^ 
}0,&5;  41  Geo.  3,  a  28,  s.  7;  and  42  Geo.  3,  c.  116,  s.  91.     Eildkbbek 
So  that  no  enactment  is  to  be  found  in  any  statute  provid-      Axbbobs. 
n^  for  the  purchase  of  the  charge  created  in  lieu  of  land  tax. 
%d  reason  for  this  omission  is  given  in  Couaina  v.  Harris  (a). 
Koreover,  the  incumbent  is  a  person  having  *'  such  a  benefit 
of  preference "'  as  is  mentioned  in  the  clauses  preceding  the 
i7th  section  of  the  38  Geo.  3,  c.  60 ;  and  he  is  not  entitled 
to  "an  estate  of  inheritance,"  for  the  fee  of  a  rectory  is  "  in 
ibeyaoce:''   Co.   litt   ss.    645,   646.     And,   according  to 
tke  langu£^e  of  pleading,  "  he  is  seised  in  his  demesne  as 
^freehold.''     The  words  "  estate  of  inheritance"  must  be 
flODfiirued  with  reference  to  the  particular  clause  in  which 
4ey  are  foimd  :  per  Lord  Eldon,  L.  G,  in  Ware  v.  Pol- 
UU(b).    The  words  here  mean  an  estate  in  fee  simple.    Se- 
v^  authorities  might  be  cited  to  shew  that  an  assign- 
lae&t  of  the  land  tax  does  not  sink  into  the  real  estate, 
hit  continues  part  of  the  personal  estate,  unless  there  be 
an  express  declaration  to  the  contrary:  Trevor  v.  Trevor  (c) 
and  Blundell  v.  Stanley  (d) ;  so  that  this  incumbent  can- 
not, in  the  absence   of  such   a   declaration,  be  taken   to 
have  presented  the  living  with  the  tax.     The  defendants 
are  not  subject  to  any  hardship  by  the  present  mode  of 
proceeding;   for,  if  the  tax  had  not  been  redeemed,  they 
would  have  had  to  pay  an  equal  annual  sum  to  Govem- 
nient.    They  have  now  to  pay  the  same  amoimt  to  the 
i«presentatives  of  the  incimibent  who  redeemed  the  tax. 
They  stand  in  the  same  situation  as  the  owners  of  any 
other  lands  not  ecclesiastical  which  have   been  exonerat- 
d.    Coiiains  v.  Hari'is  (a)  merely  decides  that  any  suc- 
ceeding incumbent  may  purchase  the  plaintiff's  interest, 
a»d  transmit  it  to  his  family.     The  plaintiff  s  claim  is  in 
effect  an  assignable  mortgage   debt      Tlie  action   is   not 


(«)  12  Q.  B.  72G.  (c)  2  My.  &  K.  iSlo. 

(M  11  Vea.  276.  {d)  3  De  G.  &  S.  433. 
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brought  for  the  recovery  of  the  principal,  but  only  of  th, 
interest  due  upon  it     The  45  Geo.  3,  c.  77,  a  1,  and  tfc 
53  Geo.  3,  c.  123,  &  9,  also  dispose  of  the  argument  bas^ 
upon  the  hardship  of  the  proceeding.     If,  then,  the  incuca 
bent  for  the  time  being  had  the  right  to  charge  the  laa.^ 
for  the  benefit  of  his  executors,  administrators,  and  assign 
it  follows  that  succeeding  incumbents  become  liable  to  pci 
the  amoimt  accruing  due  firom  the  time  when  he  came  int 
possession.     The  plaintifib  have  a  benefit  given  them  bj 
statute,  and  such  a  priority  of  contract  as  is  sufficient  to 
support  an  action  for  the  recovery  of  the  arrears:  Hopkins 
V.  Mayor  of  Swansea  (a).     And  further,  the  24th  section 
of  the  39  Geo.  3,  c.  6,  in  substance  enacts,  that,  where  the 
representatives  of  redemptioners  are  entitled  to  receive  the 
amount  of  the  land  tax  redeemed  as  an  annuity,  they  shall 
have  the  same  remedies  as  landlords,  and  so  shall  rever- 
sioners (not  declaring  their  option  to  be  considered  as  pur- 
chasers), till  their  estates  vest  in  possession.     The  plaintift 
have  adopted  the  milder  remedy,  and  therefore  the  techni- 
cal objection  raised  by  the  defendant  to  their  rightful  claim 
ought  to  meet  with  the  less  fovour  with  the  Court 


Willes  replied. 


Cur.  adv.  vnlt 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — The  question  raised  by  this  demurrer 
is,  whether  the  plaintiffs,  the  personal  representatives  oa 
Dr.  Kilderbee,  who  in  1798  redeemed  the  land  tax  charge^ 
on  the  rectory  of  Trimley,  in  the  county  of  Suffolk,  have  ^ 
right  as  against  the  defendant,  the  successor  to  that  ben^ 
fice,  to  recover  the  amount  due  as  interest  on  the  amouiP 
of  3  per  cent  Consols  transferred  by  Dr.  Kilderbee  to  tt 


(a)  4  M.  &  W.  621,  8  M.  &  W.  901,  in  error. 
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oofflmisBionerB  of  the  national  debt  for  that  purpose ;  and         1654. 
le  are  of  opinion  that  they  have.  Kilderbbb 

He  record  states  that  Dr.  Kilderbee  did  not,  in  his  con-  .  ^' 
teet  with  the  commissioners  for  the  redemption  of  the 
MtiaDal  debt,  declare  his  option  to  be  considered  as  a  pnr- 
eber  of  the  land  tax.  He  redeemed  it  out  of  his  own 
atate;  and  by  the  provisions  of  the  38  Geo.  3,  c.  60,  a  37, 
Utbat  option,  but  did  not  exercise  it 
%  that  clause,  it  is  provided  that  such  persons  who 
ibD  not^  at  the  time  of  entering  into  such  contract,  so  de- 
Are  Uieir  option,  whereby  (as  the  section  expresses  it)  the 
l^mises  whereon  such  land  tax  shall  have  been  charged 
will,  by  virtue  of  this  Act,  be  exonerated  therefrom,  such 
Jttmiaes  shall  (obviously  in  lieu  of  the  former  land  tax)  be 
•d  become  chargeable  for  the  benefit  of  the  persons  so  re- 
<keinmg  the  land  tax  and  so  exonerating  the  premises, 
^  executors,  administrators,  or  assigns,  with  the  amount 
rftbe  3  per  cent  Consols  transferred,  and  with  the  payment 
rfwch  yearly  sum,  by  way  of  interest  thereon,  as  shall  be 
«qual  to  the  amount  of  the  land  tax  redeemed. 

Now,  the  defendant  contends,  that  this  provision  does  not 

extend  to  persons  who,  like  him,  do  not  come  in  by  way  of 

'^PDiaiiider,  reversion,  or  expectancy,  but  by  succession  only. 

"e  think,  however,  that  the  words  which  follow,  "  or  per- 

^  having  any  future  interest  as  aforesaid,  who   shall 

^''^rwards,  in  order  of  succession,  come  into  actual  posses- 

^"  are  quite  suflBcient  to  include  his  case ;  and  that 

^"^n  the  proviso  declares,  that  such  persons  shall  not  be 

^'^^ed  with  the  payment  of  this  interest,  save  only  from 

"*^^  time  they  come  into  possession,  it  does  virtually  enact, 

*^t  they  shall  pay  it  from  that  time  to  the  representatives 

'  the  person  who  has  so  redeemed  the  land  tax  on  the 

©dory. 

-And  this  construction  of  the  37th  section,  and  its  appli- 

^^on  to  those  who,  like  the  present  defendant,  take  thus 

*y  succession,  is,  we  think,  strongly  confirmed  by  the  18th 
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1854.        section  of  38  Geo.  3,  c.  60,  as  explained  and  amended 

KiLDERBEK     39  Geo.  3,  c.  6,  &  5. 

jijiBs^K,  ^y  ^^  ^^^^  section  of  38  Geo.  3,  a  60,  which  in  terms 

tends  to  those  who  take  interests  in  succession,  remains 
reversion,  or  expectancy,  or  as  substitute  heirs  of  enl 
where  purchasers  (third  persons  not  having  interest  in 
premises  charged)  shall  have  contracted  for  the  purchaft 
the  land  tax,  these  persons  before  enumerated  aie 
thorised  to  demand  from  the  original  contractors  an  assi 
ment  of  their  contracts ;  and  then  it  proceeds  (but  ap 
rently  from  some  inadvertency  omitting  persons  in  b 
cession)  to  enact,  that  those  in  remainder,  reversion,  a 
expectancy  shall  be  empowered  to  demand  an  assignmc 
fix>m  the  proprietors  of  the  land  tax  after  the  contn 
executed  to  thenL     This  inadvertency  or  intentional  om 
sion  of  persons  taking  by  succession  is  remedied  by  the ! 
Geo.  3,  a  6,  s.  5  ;  and  this  latter  right  and  privily  is  e 
tended  to  incumbents,  &c.,  of  livings,  who  shall  have  i 
deemed  the  land  tax  out  of  their  own  estate,  and  n 
exonerated  the  living  therefix>m.    Now,  this  clearly  ie& 
to  the  former  part  of  the  37th  section  of  the  38  Gea  3, 
60,  where  the  incumbent  redeeming  declares  his  option 
be  treated  as  a  purchaser  of  land  tax,  for  then  only  is  tl 
living  not  exonerated  fix>m  the  land  tax ;  and  in  thai  p0 
of  the  section  the  power  to  have  the  assignment  isco 
fined  to  those  having  the  estate  in  reversion,  remainder, 
expectancy ;  and  this,  therefore,  required  the  assistance 
other  words  to  extend  its  provisions  to  persons  taking  1 
succession.     Those  words  are,  in  fact^  added  by  the  39  Ch 
3,  a  6,  &  5.     But  we  think  this  almost  amounts  to  a  leg 
lative  exposition  that  the  more  extensive  words  "^  or  p^ 
sons  having  any  interest  therein  who  shall  afterwards; 
order  of  succession,  come  into  actual  possession,"  had 
ready  provided  for  the  present  case,  and  rendered  it  uni 
cessary  to  add  it  to  the  case  provided  for  by  39  Gea  $ 
6,  8.  5. 
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We  therefore  tliink,  that,  according  to  the  true  construc- 
tion of  the  38  Geo.  3,c.  60,  a  37,  Dr.  Kilderbee's  representatives 
lia?e  a  right  to  recover  in  this  casa  This  living,  we  think,  ambrobi. 
is  now,  in  the  hands  of  the  defendant,  chargeable  with  the 
amonnt  of  3  per  cent  Consols,  transferred  in  exoneration  of 
tie  land  tax,  and  with  the  interest  thereon. 

Whether  the  Court  of  Chancery  have  the  power  of  enforc- 
ing the  charge  as  to  the  principal  stock  was  suggested  as  a 
difficulty.  It  is  not  necessary  to  determine  that ;  but,  as  the 
IJth  section  keeps  up  all  the  disabilities  on  ecclesiastical  per- 
ms transferring  any  portion  of  their  estates  provided  by  the 
disabling  statutes,  we  think  it  probable  that  the  Court  of 
(lancery  would  not  so  interfere,  and  that  they  would  hold 
tiiat  the  mention  of  this  amount  of  3  per  Cents,  is  only  to 
iew  on  what  terms  the  successor  may,  if  he  so  pleases,  re- 
deem the  annuity  or  interest ;  and  that  all  that  he  can  be 
oompelled  to  pay  is  the  interest,  equal  in  amount  to  the 
land  tax  formerly  charged  on  the  living.  This  is  in  con- 
fcrmity  to  the  whole  scheme  pervading  the  Act  for  the 
redemption  of  the  land  tax,  and  does  complete  justice  to 
both  parties.  Whatever  question  might  have  arisen  on  the 
37th  section  in  the  first  statute  is  entirely  removed  by 
the  passing  of  the  second  statute  of  39  Geo.  3,  c.  6,  &  5. 

Kthe  defendant  is  liable,  as  we  think  he  is,  to  this  pay- 
ment of  interest,  Mr.  Willes  seems  to  have  conceded  that 
4e  plaintiflfe  are  entitled  to  the  judgment 
The  judgment  must  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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1854. 


Nov,  25. 

Under  the 
8drd  section 
of  the  Com- 
•mon  Law  Pro- 
cedure Act, 
(1864),  17  &  18 
Vict.  c.  125, 
the  grounds 
upon  which  a 
rule  nisi  is  ob- 
tained for  a 
new  trial,  or 
to  enter  a  yer- 
dict  or  non- 
suit, must  be 
specifically 
stated  in  the 
rule;  and 
therefore  a 
i-ule  nisi  for  a 
new  trial,  on 
affidavits  stat- 
ing that  the 
rule  was  grant- 
ed "  on  the 
grounds  set 
forth  in  the 
affidavits  an- 
nexed '*  is  in- 
sufficient. 

The  Court 
has  power  to 
order  the  rule 
to  be  amended 
on  cause  being 
shewn  against 
it 


Drayson  and  Another  v.  ANDREwa 

JL  N  this  case  a  rule  had  been  obtaiQed,  calling  on  i 
fendant  to  shew  cause  "  why,  on  payment  of  cot 
verdict  found  for  the  defendant  on  the  trial  of  thif 
and  the  judgment  signed  thereon,  shall  not  be  sel 
and  a  new  trial  had,  unless  the  defendant  would  cons< 
nonsuit  being  entered  on  the  grounds  set  forth  in  i 
davits  annexed, 

M.  Charribers  {Hawkins  with  him)  appeared  \a 
cause. — ^There  is  a  preliminary  objection  to  this  rule 
does  not  comply  with  the  requirements  of  the  O 
Law  Procedure  Act,  (1854),  17  &  18  Vict  c.  125,  s.  33 
enacts,  that,  "  in  every  rule  nisi  for  a  new  trial,  or  to 
verdict  or  nonsuit^  the  grounds  upon  which  such  ru] 
have  been  granted  shall  be  shortly  stated  therein.* 
rule  contains  no  grounds  whatever,  but  merely  refen 
affidavits  annexed.  The  Court  of  Queen's  Bench 
that  the  rule  should  state  specifically  the  grounds  wit 
precision.  [Parke,  B. — ^Does  the  same  reason  app 
case  in  which  there  is  no  appeal  firom  the  decision 
Court  in  which  the  motion  for  a  new  trial  is  madel 
35th  section  provides,  "  that  where  the  application  fo 
trial  is  upon  a  Toatter  of  discretion  only,  as  on  the 
that  the  verdict  was  against  the  weight  of  evidence  oi 
wise,  no  such  appeal  shall  be  allowed."]  The  leg 
intended  that  the  rule  should  give  some  informatioE 
opposite  party,  to  obviate  the  inconvenience  whicl 
otherwise  arise  from  the  perusal  of  very  volmninous  afi 
for  the  purpose  of  ascertaining  upon  what  ground  the 
is  founded.  In  the  present  case,  the  plain  tiSs  mi 
upon  various  matters ;  they  may  rely  upon  surprise, 
absence  of  sufficient  evidence  to  support  the  verdict^  c 
fresh   evidence  discovered  since  the   trial     The  p 
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with  respect  to  motions  to  set  aside  awards,  is  analogous ; 
and,  by  the  Reg.  Gen.  Hil.  Term,  1853,  r.  169,  where  a  rule 
to  shew  cause  is  obtained  to  set  aside  an  award  or  an  an- 
Doitj,  the  several  objections  thereto,  intended  to  be  insisted 
opoD  at  the  time  of  moving  to  make  such  rule  absolute, 
ahall  be  stated  in  the  rule  to  shew  cause."  [Alderson,  B. 
—It  is  very  reasonable  that  the  party  who  has  to  shew 
doae  should  know  what  he  has  to  meet  Can  we  not  allow 
tlierule  to  be  amended,  by  inserting  the  grounds?]  As 
iniicufi  curiae,  I  should  suggest  that  the  rule  should  be 
HDe&ded,  and  that  the  case  should  stand  over  till  next 
TersL 
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1854. 
Dbatson 

V. 

Andbswb. 


Kwwles  (Oriffitha  with  him)  contra,  contended  that  the 
nle  was  sufficient 

8d)  per  Curiam  (a). — We  are  all  of  opinion  that  the 
^  is  insufficient,  but  that  we  have  power  to  order  it  to  be 
*iended,  and  we  do  so ;  the  costs  to  be  costs  in  the  cause. 
'^  is  a  matter  of  some  importance,  and  it  is  right  that  the 
i^'^ctice  should  be  settled  (6). 

Rule  amended  and  enlarged  accordingly. 


(«)  Pottock,  C.  B.,  Parke,  B., 
^^^^noH,  R,  and  Martiti,  B. 

(^)  Krundes  proposed  that  the 
^^  ihonld  be  amended  by 
^"^ing  out  the  words  "  set  forth 
*  the  affidavits  annexed  "  and 
5"  inserting  in  lieu  thereof  the 

*^^  cause,   the  plaintiffs  have 
***^o?ered  new  and  material  evi- 


dence of  a  partnership  between 
the  defendant  and  James  Pugh, 
and  also  of  a  ratification  by  the 
defendant  of  the  acts  of  the  said 
James  Pugh  in  his  dealings  with 
the  plaintiffs  in  relation  to  the 
subject  of  this  action."  The 
Court  said,  that  this  was  a  sufR- 
cieut  statement  of  the  grounds. 
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1854. 

yov.25.  Rogers  v.  Hunt. 

In  an  action  JLN  this  caso  the  writ  of  summons  waa  served  on 
chimge,  the"  ^^  ^*  October.  The  writ  was  specially  indorsee 
writ  wis  ape-     gujn  ^f  ^U,  8«.  9d.  claimed  as  due  "  for  balance  of  i 

oially  mdoraed    ^  ^  -' 

for  3U.  8«.  9d.  interest,  expenses  of  noting,  and  commission,  due 

lance  of  prin-  of  exchange  for  751.  9«.,  dated  8th  June,  1854,  and 

t^oT^^'  ^y  defendant"    Shortly  after  the  expiration  of  the 

of  noting,  due  appearance,  the  plaintiflF's  attorney  searched  for  ai 

change  for  ance,  when  he  foimd  that  none  had  been  entei 

kc.-^Held,  waited,  however,  till  the  4th  of  November,  when  1 

that  the  ex-  £jj^  judffment.     Shortly  afterwards,  he  received 

penses  of  not-  o      o  j  '  ^ 

ing  were  not  from  the  defendant  to  inform  him  that  previous!; 

demand'*  with-  moming  of  the  4th,  an  appearance  had  been  enter 

section  ofthe  pl*i^^  having,  nevertheless,  issued  execution. 

Common  Law  ^as  subsequently  made  at  chambers  by  Marti 

Procedure  .,       *      .    :;  ,  .  -^        ^ 

Act,  (1852),  15  set  aside  the  judgment  and  execution,  on  the  g 

k  16  Vict.  c.      .  1     •. 

76,  and  conse-   in^Ulanty. 

quentiy,  that        ^  ^^  present  Term  Doyle  had  obtained  a  ml 

the  indorse-  ^  ^  *' 

ment  was  irre-  rescind  that  Order. 

gular,  and  the 
plaintiff  was 

skni^finijudg^  DowdcaweU  now  shewed  cause. — First,  the  pia 
^il^^oo^K^®'^      not  entitled  to  sign  judgment  without  the  deli 

U16  ^vcn  seC"  ^^^ 

tion.  on  the      declaration.   The  special  indorsement  is  not  such  a 
defendant  to     Contemplated  by  the  25th  section  of  the  Common 
^"^n*e  thh-  ^^"^  ^^^  (1852),  15  &  16  Vict  a  76.     That  secti< 
in  the  sped-      that,  "  in  all  cases  where  the  defendant  resides  ^ 

fied  time. 

jurisdiction  of  the  Court,  and  the  claim  is  for  a 
liquidated  demand  in  money,  with  or  without 
arising  upon  a  contract,  express  or  implied,  a 
stance,  on  a  bill  of  exchange,  promissory  note,  o 
or  other  simple  contract  debt,  or  on  a  bond  or 
under  seal  for  payment  of  a  liquidated  amount  c 
or  on  a  statute  where  the  sxmi  sought  to  be  reo< 
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a  fixed  sum  of  money,  or  in  the  nature  of  a  debt,  or  on  ^  ^^^^y 
a  guarantee,  whether  under  seal  or  not,  where  the  claim 
•gainst  the  principal  is  in  respect  of  such  debt  or  liquidated 
iemand,  bill,  cheque,  or  note,  the  plaintiff  shall  be  at  liberty 
Lin  make  upon  the  writ  of  summons  and  copy  thereof  a 
meoal  indorsement  of  the  particulars  of  his  daim,  in  the 
[km  contained  in  the  Schedule  (A)  to  this  Act  annexed, 
imked  Number  4,  or  to  the  like  effect;  and  when  a  writ 
summons  has  been  indorsed  in  the  special  form  herein- 
mentioned,  the  indorsement  shall  be  considered  as 
[|Kticalars  of  demand,  and  no  further  or  other  particulars 
itf  demand  need  be  delivered,  unless  ordered  by  the  Court 
j«  a  Judge.''  Where  the  plaintiff  has  complied  with  this 
wt&m,  he  is  entitled,  imder  the  27th  section,  in  case  of 
Ae  non-appearance  of  the  defendant,  and  upon  observing 
;certam  requisites  there  mentioned,  at  once  to  sign  final 
[ jo^ment  Now,  this  special  indorsement  is  not  for  "  a 
&|m(lated  claim,''  for  the  plaintiff  had  no  right  to  claim 
fte  expenses  of  noting.  It  does  not  appear  that  the  in- 
itniment  is  a  foreign  bill.  The  Court  will  not  allow  the 
ttpense  of  noting  to  be  recovered  against  the  acceptor, 
^ess  it  be  laid  as  special  damage  in  the  declaration  (a). — 
Secondly,  the  plaintiff  could  not  sign  judgment  after  the 
defendant  had  entered  an  appearance:  15  &  16  Vict  c  76,  s. 
8.-~He  also  contended,  that,  upon  the  facts  disclosed  in  the 
affidavits,  the  plaintiff  was  not  entitled  to  sign  judgment, 

• 

^Ji^smuch  as  proceedings  for  a  compromise  were  at  that  time 
ping  on. 

Tke  Court  then  called  upon 

^(^le,  in  support  of  the  rule,  who  contended  that  the 
^t  was  indorsed  for  a  claim  in  respect  of  the  balance  of  a 
liquidated  demand. 


W  Bobbi  V.  CkristTncu,  cited  in  Byles  on  Bills,  p.  203,  n.;  Kendriok 
» -toBiar^  2  C.  &  J.  405. 
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Parke,  B, — It  should  appear  upon  the  face  of  '^^      . 

dorseiaent  itself  that  the  claim  is  for  a  liquidate<l  d^''^^ 
The  plaintiff  had  no  righl,  under  the  27tli  sectiou  ot  tb^ 
tute,  to  add  a  claim  for  the  expenses  of  noting, 
not  recover  these  expenses  by  this  mode  of  procet 
The  indorsement  must,  therefore,  be  treated  as  a  niiUi*!''' 
and  the  plaintiff  must  declare.  The  judgment  and  tit 
tion  being  irregidar.  ray  Brother  Marivn'n  order  was  ri^*^, 
and  this  rule  must  "be  discharged. 

POIXOCK,  C.  B.,   Aldkr-SON,  B.,  and   Martin,  B.,  nffH^ 
curred. 

Rule  discbargeiL 


iVotJ.  25.  Tgmpant  (a  Pauper)  v.  Blfinv  and  Others. 

A  pUinUffcui-  Ua  WKINS  had  obtained  a  rule,  calling  on  the  plaintitf 

nuuti  no-         to  shew  cause  why  he  should  not  pay  to  the  defeudanta  ti»* 

»ft«r  t^mime  *^^^  of  the  day  for  not  proceeding  to  tri^,  in  pursuance  of  ne»^ 

hM  beeii  made  tj^e ;  and  why  all  further  proceciiings  should  not  be  stayed  W*^' 

til  such  coata  should  be  pvid. — It  appeared  that  the  plmoti^f^ 

was  a  pauper,  and  that  issue  was  joined  in  the  cause  on  Ih^ 

6th  of  June  last ;  that  notice  was  then  given  for  the  trial  of 

the  cause,  at  the  Middlesex  Sittings  after  last  Trinity  Term. 

Tho  defendants  delivered  briefs  to  coun.scL 
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twnon  shewed  cause. — ^The  first  question  is,  whether 
fte  122nd  rule  of  the  New  Rules  of  Hilary  Term,  1863,  ap- 
flies  to  this  case.  That  rule  orders,  that,  ''  where  a  pauper 
■nits  to  proceed  to  trial  pursuant  to  notice,  he  may  be 
cdkd  upon  by  a  rule  to  shew  cause  why  he  should  not  pay 
enta;  though  he  has  not  been  dispaupered,  and  why  all 
iiffther  proceedings  should  not  be  stayed  until  such  costs 
M  be  paid"  There  is  no  reason  why  a  harder  measure 
(( justice  should  be  dealt  to  a  pauper  than  to  a  solvent  plain- 
St  [Parke,  B. — That  rule  applies  only  to  the  case  where 
Ikjilaintiff  would  be  liable  to  costs  if  he  had  not  been  a 
^nper.]  Secondly: — ^the  notice  that  the  plainti£f  gave  on 
tkSOth  of  October  amounted  to  a  notice  of  coimtermand. 

Eo/iddna  in  support  of  the  rule. — ^A  plaintiff  cannot 
coontermand  his  notice  of  trial  after  the  cause  has  been 
Bttde  a  remanet ;  and  here  the  defendants  have  been  put 
toeipense.  [Martin,  R — The  form  of  the  notice  is,  "  Take 
notice  of  trial  for  the  Sittings  within  this  present  Term, 
«»the  case  may  be."]  The  notice  of  trial  given  in  this 
<5>e  had  operated  before  the  notice  of  the  30th  of  October. 

Pkr  Curiam  (a). — The  rule  must  be  absolute.  The 
flsiotiir  cannot  countermand  his  notice  of  trial  after  the 
'Use  has  been  made  a  remanet 

Rule  absolute. 

(a)  Parke,  6.,  Alderson,  B.,  and  Martin,  B. 


VOLx 


1  I  EXCH. 
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1854. 


yov.  16.  Martin  v,  Hebiming. 

Under  the        QUAIN  moved  for  a  rule  calling  on  the  plaintiff  to 
of  ihc  Com-      cause  why  the  defendant  should  not  be  at  liberty  to  delintf^ 
cedure  Act,      the  interrogatories  in  writing  hereinafter  mentioned  to  Ae 
Vi^*^  V26  ^^  plaintiff^  and  why  the  plaintiff  should  not  answer  thenL 
which  empow-       It  was  an  action  on  a  bill  of  exchange  drawn  by 
to  allow  a        Peter  Martin  upon  and  accepted  by  the  defendant^ 
iJ^fbefo^^'di.  indorsed  by  the  drawer  to  the  plaintiff     After  the  da- 
claraUon  by      liyerv  of  the  declaration,  and  before  plea  pleaded,  a  smn- 

the  plaintin,  . 

and  before  mons  had  been  taken  out^  before  Martin,  R,  at  Chamben;  j* 
!!efen<Lit)*  for  leave  to  deliver  certain  interrogatories;  but  the  par-  % 
wntteu  inter-    ^^  ^^^  referred  to  the  Court  by  the  learned  Judse.    He   .-, 

rogatories  to  .^  o  « 

hiH  advenary    interrogatories  were  as  follows: — 

to  be  answer- 
ed by  him,  the  i\ 

Court  will  not       J.  When  was  the  bill  in  the  declaration  in  this  cause 

exercise  that  .         1  /»        .     1         j  « 

power  by  al-     mentioned  nrst  mdorsed  to  you  ? 

fe^^t^to  do-       2.  Was  it  at  the  same  or  any  other  time  actually  deliver-j 

liver  intcrro-     ^  ^  y^^.  j^j  jf  ^^  latter,  when  was  it  so  delivered? 

gatones  before  J       ^ 

plea,  except  3.  Was  there  any  consideration  for  such  indorsement  to 

under  SDecud 

circumsUmces,  you;  if  SO,  State  what  the  consideration  was,  and  when  it 
ston^'^  where  P^-ssed;  and,  if  there  was  a  money  consideration,  how  and 
the  defendant   >vhen  it  was  paid,  and  whether  in  gold,  notes,  or  by  cheque; 

makes  out  a  •'a 

case  of  urgent  and,  if  by  cheque,  on  what  bank  and  of  what  date? 
"*^^«,  whe-       4-  I^id  you  at  any  time  indorse  away  the  bill  to  any  , 

ther  the  right  Q^j^^r  person  or  persous;  and,  if  so,  to  whom,  and  when,  and 

terrogatories  for  what,  if  any,  consideration  ? 

under  that  sec-  _      1     ••  1         /»   1      t  'n      ^         *    \ 

tion,  is  oonfin-        5.  Who  was  the  holder  of  the  bill  when  it  became  due? 
^M  would       6-  I^id  yo"  receive  any  notice  of  dishonour  of  the  bill; 
have  afforded    qj^a  \£  gQ  fi-Q^n  whom,  and  whcu  ? 

ground  for  a  -  . 

bill  of  disco-         7.  If  you  wcre  not  the  holder  of  the  bill  when  it  became 
ofeqiUty.  ^"     <lue,  did  you  take  it  up;  and,  if  so,  when,  or  who  took 
it  up? 

8.  Was  it  taken  up  by  Peter  Martin ;  and,  if  so,  when  ? 
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« 

And  did  he  deliver  it  to  you  after  he  had  so  taken  it  up;         18M,^ 
ttd,ifso,  when,  and  for  what  purpose?  Mabtu 

9.  Did  you  know  that  the  defendant  and  his  creditors  Himjono. 
entered  into  a  deed  of  arrangement  for  vmiding  up 
•ffiuis,  aocordmg  to  the  Bankrupt  Law  Consolidation 
1M9;  if  80,  when  did  you  first  beoome  acquainted 
fitt  the  fiust  that  he  had  entered  into  such  deed  of  ar- 
[mement^  and  how,  and  from  whom  did  you  learn  such  fiu^? 
IL  Did  you  know  that  the  said  deed  was  signed  by 
[AivllArtin  and  by  the  Borough  Bank  of  liverpool;  and, 
iilvhen  did  you  first  become  acquainted  with  that  fiact^ 
[9lhf  whom  or  in  what  way  were  you  informed  of  it  ? 
,  II.  What  is  yotu:  calling  and  business,  and  where  do  you 
and  cany  on  such  business?  What  relation,  if  any, 
■i  you  to  Peter  Martin?  Are  you  in  partnership  with 
)mk,  or  do  you  carry  on  business  in  the  same  house  or  office 
■  Bster  Martin? 

^e  motion  was  founded  on  an  affidavit  of  the  defendant 
lid  his  attorney  in  the  form  required  by  the  52nd  section 
r  the  Act ;  and  on  another  affidavit  of  the  defendant,  which 
ttted  that  the  plaintiff  was  the  &ther  of  Peter  Martin,  the 
mver  of  the  bill ;  that  they  occupied  one  office ;  that  he 
eiieved  the  drawer  discounted  the  bill  with  the  Borough 

of  Liverpool,  who  were  the  holders  thereof  when  it 
due,  but  was  ignorant  when  or  where  or  on  what 

the  indorsement  was  made  to  the  plaintiff;  that  he 
elieved,  that,  when  the  bill  became  due,  it  was  taken  up 
rom  the  bank  and  paid  by  Peter  Martin,  who  produced  at 
be  same  time  the  notice  of  dishonour  which  had  been  sent 
T  the  bank  to  the  plaintiff;  that  the  defendant  had  no 
nowledge  that  the  bill  had  been  indorsed  to  the  plaintiff, 
r  that  he  was  the  holder  thereof  or  a  party  thereto,  until  a 
ly  or  two  after  it  had  been  taken  up  &om  the  bank,  when 
le  plaintiff  applied  to  the  defendant  for  payment  of  it; 
lat,  before  the  bill  became  due,  the  defendant  executed  a 

Ii2 


era  of  the  bill,  who  executed  the  deed  in  respect  of  tl 
as  well  as  of  other  mattera;  that»  at  the  time  that  de 
executed,  the  defendant  had  no  knowledge  or  notio 
the  bill  had  been  indoraed  to  the  plaintiff  or  that  he 
party  to  it,  or  in  any  way  connected  with  the  traiuBfl 
also  that  the  defendant  had  reason  to  suspect  and  b 
and  did  suspect  and  believe,  that  the  plaintiff  was  sd 
the  bill  merely  as  the  agent  or  trustee  of  Peter  ll 
who  was  thus  endeavouring  to  evade  the  deed  of  an 
ment;  and  that  the  defendant  had  also  good  reason  i 
pect  and  believe,  and  did  suspect  and  believe,  that 
was  no  consideration  for  the  indorsement  of  the  bill 
plaintiff;  and  that  the  plaintiff  at  the  time  of  such  in 
ment  had  notice  of  the  deed  of  arrangement^  and  i 
had  been  executed  by  Peter  Martin  and  the  bank, 
all  the  circumstances  connected  therewith ;  and  that^ 
quently  and  after  the  execution  of  the  deed  of  arrangn 
the  defendant  offered  a  composition  of  lOs.  in  the  po 
his  creditora,  which  had  been  accepted  by  all  of  thei 
among  othera  by  Peter  Martin,  in  respect  of  the  1 
which  the  action  was  brought — ^There  was  also  an  ai 
verifying  the  above-mentioned  deed  of  airangemc 
likewise  an  assignment  by  the  defendant  to  certain  i 
tora  named  in  that  deed  of  all  his  estate  and  effects  : 
benefit  of  his  creditora. 
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lUoe  an  entirely  new  mode  of  proceeding.     And  it  is 
!tted,  that,  under  the  provisions  of  those  enactments, 


1854. 


vith  the  declaration,  and 
lefendant  mav,  with  the 
or  either  of  them  hy  leave 
B  Court  or  a  Jadge,  at 
ilher  time,  deliver  to  the 
ite  party  or  his  attorney 
ided  such  party,  if  not  a 
corporate,  would  be  liable 
I  called  and  examined  as  a 
■  npon  such  matter)  inter- 
aries  in  writing  upon  any 
r  as  to  which  discovery 
be  sought,  and  require  such 
f  or  in  the  case  of  a  body 
rate  any  of  the  officers  of 
body  corporate,  within  ten 
bo  answer  the  questions  in 
ig  by  affidavit,  to  be  sworn 
iled  in  the  ordinary  way; 
mj  party  or  officer  omit- 
without  just  cause,  suffi- 
f  to  answer  all  questions 
which  a  discovery  may  be 
t  within  the  above  time, 
^  extended  time  as  the 

or  a  Judge  shall  allow, 
>e  deemed  to  have  commit- 
contempt  of  the  Court,  and 
be  liable  to  be  proceeded 
it  accordingly, 
t.  52 :  *^  The  application  for 

shall  be  made  upon  an 
rit  of  the  party  proposing 
arrogate,  and  his  attorney 
iDt,  or,  in  the  case  of  a  body 
rate,  of  their  attorney  or 
,  stating  that  the  deponents 
ponent  believe  or  believes 
the  party  proposing  to  in- 
nate, whether  plaintiff  or 
iant,  will  derive  material 
t  in  the  cause '  from  the 


discovery  which  he  seeks,  that 
there  is  a  good  cause  of  action 
or  defence  upon  the  merits,  and, 
if  the  application  be  made  on 
the  part  of  the  defendant,  that 
the  discovery  is  not  sought  for 
the  purpose  of  delay :  provided 
that  where  it  shall  happen,  firom 
unavoidable  circumstances,  that 
the  plaintiff  or  defendant  cannot 
join  in  such  affidavit,  the  Court 
or  Judge  may,  if  they  or  he 
think  fit,  upon  affidavit  of  such 
circumstances  by  which  the  party 
is  prevented  firom  so  joining 
therein,  allow  and  order  that  the 
interrogatories  may  be  delivered 
without  such   affidavit. 

Sect  53 :  "  In  case  of  omis- 
sion, without  just  cause,  to  an- 
swer sufficiently  such  written 
interrogatories,  it  shall  be  lawful 
for  the  Court  or  a  Judge,  at  their 
or  his  discretion,  to  direct  an 
oral  examination  of  the  interro- 
gated party,  as  to  such  points  as 
they  or  he  may  direct,  before  k 
Judge  or  Master ;  and  the  Court 
or  Judge  may,  by  such  rule  or 
order,  or  any  subsequent  rule  or 
order,  command  the  attendance 
of  such  party  or  parties  before 
the  person  appointed  to  take 
such  examination,  for  the  pur- 
pose of  being  orally  examined  as 
aforesaid,  or  the  production  of 
any  writings  or  other  documents 
to  be  mentioned  in  such  rule  or 
order,  and  may  impose  therein 
such  terms  as  to  such  examina- 
tion, and  the  costs  of  the  appli- 
cation, and  of  the  proceedings 


482  EXCHEQUER  REPORTS. 

^864^  a  party  is  entitled  to  deliver  interrogatories  to  all  such  psfti 
sons  as  could  be  called  as  witnesses  on  the  trial,  and  to 
quire  an  answer  to  all  such  questions  as  must  be  answ( 
by  a  witness  in  the  witness-box.  The  rules  by  which 
system  of  discovery  in  equity  is  governed  do  not 
apply  to  the  present  system,  introduced  for  the  first 
by  this  statuta  The  rules  observed  in  Courts  of 
were  applicable  to  a  state  of  things  when  the  parties  to 
suit  were  not  examinable  at  law.  The  system  under 
the  parties  themselves  could  not  be  examined  no  1 
exists;  and,  unless  this  new  enactment  is  to  be  strictly 
strued,  there  is  no  reason  why  the  equitable  rules  should 
held  applicable  to  this  novel  practice.  The  language  of 
sections  referred  to  is  very  general  The  14  &  15  Vici 
99,  which  related  to  tiie  inspection  of  documents,  by 
6  enacts,  that  *^  Whenever  any  action  or  otiier  lq||d|ii# 
ceeding  shall  henceforth  be  pending  in  any  of  the  sopenfl! 
Courts  of  Common  Law  at  Westminster  or  Dublin,  ApQ 
such  Court,  and  each  of  the  Judges  thereof,  may  resped 
ively,  on  application  made  for  such  purpose  by  either  i 
the  litigants,  compel  the  opposite  party  to  allow  the  pan 

making  the  application  to  inspect  all  documents  in  tl(j 

-11 

custody  or  under  the  control  of  such  opposite  party  lif 
lating  to  such  action  or  other  legal  proceeding,  and,J{ 
necessary,  to  take  examined  copies  of  the  same,  or  to  ji^ 
cure  the  same  to  be  duly  stamped,  in  all  cases  in  wfaid^ 
previous  to  the  passing  of  this  Act»  a  discovery  might  htfl 
been  obtained  by  filing  a  bill,  or  by  any  other  proceed 
in  a  Court  of  Equity,  at  the  instance  of  the  party  • 
making  application  as  aforesaid  to  the  said  Court  or  Judga 
By  that  enactment,  therefore,  the  mode  of  proceeding  wi 
confined  to  the  same  course  of  practice  as  that  observed  i 

thereon,  and  otherwise,  as  to  such  and  effect,  and  may  be  prooeed 

Court  or  Judge  shall  seem  just"  upon  in  like  manner,  as  an  ord 

Sect.  54  enacts  that  such  ruleor  under  the  1  Will  4,  c  22. 
order  shall  have  the  same  force 


Tied  in  the  same  sense  as  it  is  understood  in  Courts 
pity.     The  words  "  provided  such  party  would  be 

to  be  called  and  examined  as  a  witness  upon  such 
r/  shew  that  the  word  *'  discovery  "  cannot  b6  so 
itood.  The  rules  of  equity,  therefore,  were  only  ap- 
|b  to  a  state  of  things  where  the  party  could  not  be 
Bed  at  law.  In  Wigram  on  Discovery,  2nd  edit, 
it  IB  said,  that  ''  the  danger  of  perjury,  as  will  here- 
be  seen,  is  the  foundation  of  a  settled  rule  of  practice,  \ 

hidi  the  right  of  a  party  to  discovery  is  limited  to  the 
noe  necessary  to  sustain  his  own  case,  to  the  exclusion 
at  by  which  the  case  of  his  opponent  exclusively  may 
■tained ;"  and  again,  at  p.  265,  it  is  said :  '*  If  it 
DOW,  for  the  first  time,  to  be  determined  whether,  in 
mrestigation  of  disputed  facts,  truth  would  best  be 
m1  by  allowing  each  of  the  contending  parties  to  know 
B  the  trial  in  what  manner  and  by  what  evidence  his 
my  proposed  to  establish  his  own  case,  arguments 
me  weight  mighty  k  priori,  be  adduced  in  support  of 
iffinnative  of  this  important  question.  Experience, 
rer,  has  shewn — or,  (at  least).  Courts  of  justice  in'  this 
ij  act  upon  the  principle — ^that  the  possible  mischiefis 
tpcise  at  a  trial  are  more  than  counterbalanced  by 
jKOger  of  perjury,  which  must  inevitably  be  incurred 

either  party  is  permitted  before  a  trial  to  know  the 
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a  party  is  entitled  to  deliver  iateirogatories  to  all  euch  p« 
sons  as  oould  be  called  aa  witaesaes  on  the  trial,  and  to  n 
quiie  an  answer  to  all  such  questions  as  must  be  answoe 
by  a  witness  in  the  witness-box.     The  rules  by  which  III 
system  of  discovery  in  equity  is  governed  do  not  strid^ 
apply  to  the  present  system,  introduced  for  the  first 
by  this  statute.     The  rules  obsen'ed  io  Courts  of  Eqi 
were  applicable  to  a  state  of  things  when  the  parties  to 
suit  were  not  examinable  at  law.     The  system  under 
the  parties  themselves  could  not  be  examined  no  It 
exists;  and,  unless  this  new  enactment  is  to  be  strictly 
strued,  there  is  no  reason  why  the  eqmtable  rules  should  IS 
held  applicable  to  this  novel  practice.     Tlie  language  of  W 
sections  referred  to  is  very  general     The  1+  &  15  Viotfii 
99,  which  related  to  tho  inspection  of  documents,  by  sectj«i 
6  enacts,  that  "  Whenever  any  action  or  other  It^pio- 
ceeding  shall  henceforth  be  pending  in  any  of  the  supetia 
Courts  of  Common  Law  at  Wefitminster  or  Dubhn,  &iii 
such  Court,  and  each  of  the  Judges  thereof,  may  respe* 
ively,  on  application  made  for  such  purpose  by  either  Q 
the  litigants,  compel  the  opposite  party  to  aJlow  tlie  parfl 


V. 
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Owrts  of  Equity.    But  the  50th  section  of  the  17  &  18 

Tict  a  12S,  which  lelatee  to  the  discovery  of  documents. 

Ins  00  such  limitation.    It  is  true,  that  the  51st  section      Hmutura 

imtaiDS  the  word  "  discovery;^'  but  that  term  is  not  to  be 

ODfltraed  in  the  same  sense  as  it  is  understood  in  Courts 

rf  Equity.     The  words  "  provided  such  party  would  be 

Uk  to  be  called  and  examined  as  a  witness  upon  such 

iitter/'  shew  that  the  word  ''  discovery  "  cannot  be  so 

viBCBiood.    The  rules  of  equity,  therefore,  were  only  ap- 

jjhble  to  a  state  of  things  where  the  party  could  not  be 

Mined  at  law.     In  Wigram  on  Discovery,  2nd  edit, 

|iiit  is  said,  that  "  the  danger  of  perjury,  as  will  here- 

iter  be  seen,  is  the  foundation  of  a  settled  rule  of  practice. 

If  vUch  the  right  of  a  party  to  discovery  is  limited  to  the 

erideoce  neoessaiy  to  sustain  his  own  case,  to  the  exclusion 

tf  that  by  which  the  case  of  his  opponent  exclusively  may 

k  nstained ;"   and  again,  at  p.  265,  it  is  said :    ''  If  it 

loe  now,  for  the  first  time,  to  be  determined  whether,  in 

k  investigation  of  disputed  facts,  truth  would  best  be 

diciied  by  allowing  each  of  the  contending  parties  to  know 

ki»e  the  trial  in  what  manner  and  by  what  evidence  his 

^versary  proposed  to  establish  his  own  case,  arguments 

rf  flome  weight  might,  k  priori,  be  adduced  in  support  of 

tke  afiSrmative  of  this  important  question.      Experience, 

l^ever,  has  shewn — or,  (at  least).  Courts  of  justice  in  this 

<»uitiy  act  upon  the  principle — ^that  the  possible  mischiefs 

of  surprise  at  a  trial  are  more  than  counterbalanced  by 

^  danger  of  perjury,  which  must  inevitably  be  incurred 

''^  either  party  is  permitted  before  a  trial  to  know  the 

F^  evidence  against  which  he  has  to  contend ;  and  ac- 

^®^8tyi  l>y  the  settled  rules  of  Courts  of  justice  in  this 

^wmtry  (approved  as  well  as  acknowledged),  each  party  in 

*  cause  has  thrown  upon^him  the  onus  of  supporting  his 

®^  case,  and  meeting  that  of  his  adversary,  without  know- 

^  beforehand  by  what  evidence  the  case  of  his  adversary 

^  to  be  established  or  his  own  opposed."     The  statute  in 
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2f^^      question,  therefore,  gives  a  larger  power  than  that  wl 
existed  nnder  the  practice  of  discovery, — ^the  leave  of 
Court  being  essential,  as  a  check  upon  any  improper 
vantage  being  taken  of  such  liberty.     [Pa/rke,  B. — ^Th< 
is  very  good  reason  why  such  leave  is  necessary,  for  othi 
wise  interrogatories  would  be  added  in  all  cases,  and  w< 
be  delivered  with  every  declaration  and  every  plea ;  and 
power  is,  therefore,  given  to  the  Judges  to  prevent  e: 
fix>m  being  unnecessarily  incurred.    We  must^  therefore, 
in  each  case  that  the  interrogatories  are  necessary.    The  de-^i 
fendant  contends,  that  the  power  given  by  this  statute  it! 
more  extensive  than  that  which  is  given  by  bill  of  discovery.] 
The  word  "  discovery'*  merely  means  "  information."    The 
view  which  the  Common  Law  Commissioners  took  of  tins 
subject^  as  expounded  in  their  Report,  may  be  referred  to 

as  an  argument  for,  and  aa  part  of  the  argumentative     j 
defendant     It  is  there  said :   ''  We  propose,  that  eiHier    j 

party  in  a  cause  shall  be  at  liberty  to  deliver  to  the  oppo-   j 

site  party,  provided  such  party  would  be  liable  to  be  called  J 

as  a  witness,  or  his  attorney,  written  questions  on  the  sab*  1 

jects  on  which  discovery  is  sought^  and  to  require  soA  1 

party,  within  a  time  to  be  fixed,  to  answer  the  questions  in  ^ 

writing  upon  oath,  sworn  and  filed  in  the  same  ynimner 

and  imder  the  same  sanction  in  case  of  fidsehood,  as  an 

affidavit,  and  that  the  party  omitting  to  answer  within  the 

prescribed  time  shall  be  subject  to  the  consequences  of  a 

contempt  of  Coiui;.'"    The  object  of  the  statute  is  to  give  a 

party  the  opportunity  of  obtaining  information  as  to  the  • 

real  fe^cts  of  the  case,  so  as  to  enable  him  to  firame  his  case 

properly,  and  to  give  him  the  means  of  judging  whether 

he  has  any  chance  of  success,  so  that  he  may  either  pst>- 

ceed  with  or  abandon  the  cause  of  action  or  the  defence,  in 

cases  where  he  is  respectively  plaintiff  or  defendant     It 

may  be  further  objected,  on  the  part  of  the  plaintiff;  that 

this  application  is  premature,  it  being  before  plea.     But 

the  51st  section  does  not  preclude  the  delivery  of  the  inter- 
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mgstories  from  being  made  before  plea.    The  words  "  or  at     ,  ^^^ 

^  ^'^■y  other  time"  provide  for  this  casa    [Alderscm,  B. — ^The 

are  "  provided  such  party  woiild  be  liable  to  be  called 

examined  as  a  witness  upon  8ttoA  mo^r/'  How  can  we 

i;tliat  the  plaintiff  is  liable  to  be  examined  upon  a  matter 

we  know  what  it  i&    Here  there  are  no  pleas.     If 

"^^jlf  Aeaooeptfuice  of  the  bill  is  not  denied,  he  could  not  be 

ttBDined  as  to  that     The  words  ''  to  be  examined""  have 

to  the  trial     If  we  knew  what  the  issue  must 

'iMBarily  be,  the  case  might  he  different]     The  51st 

says,  that  the  delivery  of  the  interrogatories  may 

li  ■  with  the  declaration."'    [Alderaon,  B. — ^That  refers  to 

fie  plainti£^  and   ''the  defendant  may  with  the  plea"' 

nbn  to  the  delivery  by  the  defendant]      Several  cases 

■%lit  be  cited,  to  shew  that  a  commission  to  examine  wit- 

iifnnn  has  been  granted  before  issue  joined:    Dowler  v. 

OolUs  (a),  Mondd  v.  Steele  (b),   and  Fvrmey  v.  Bees- 


Aepland  contra. — ^The  Slst  section  entitles  a  plaintiff  to 
ddnrer  interrogatories  to  the  defendant  with  his  declara- 
tion, and  the  defendant  may  do  the  same  with  his  plea; 
but  if  either  party  seeks  to  do  so  ''at  any  other  time,""  he 
dunild  satisfy  the  Court  of  the  necessity  for  such  applica- 
tion.    If  the  Legislature  had  intended  that  the  delivering 
of  interrogatories  might  be  made  at  any  time  during  the 
progress  of  the  suit,  they  would  have  adopted  language  of 
»  general  character.     It  is,  therefore,  submitted,  that  a  de- 
fendant must  make  out  a  case  of  urgent  necessity  to  entitle 
luiii  to  such  liberty  before  plea,  otherwise  the  proceeding 
might  be  adopted  for  the  mere  purpose  of  delay,  for  a  de- 
fendant thereby  obtains  an  additional  term  of  ten  days  to 
plead.     Finney  v.  Beesleyic)  is  an  authority  in  favour  of 

(a)  4  M.  &  W.63L        (6)  8M.  &  W.300.        (c)  17  Q.  B.  86. 
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1864^      the  plftintiflTa  view  of  the  statute.    It  was  there  laid  do 
that,  under  the  1  Will  4,  c.  22,  &  4,  the  general  rul< 
practice  is,  that  a  commission  to  examine  witnesses  i 
cause  should  not  be  granted  before  issue  joined,  althi 
a  case  of  extreme  emergency  may  form  an  exce 
The  defendant  does  not  make  out  any  such  ground, 
word  "  discovery"  is  used  in  its  technical  sense,  viz.  in 
in  which  it  is  understood  in  Courts  of  equity.     The 
section  is  an  extension  of  the  powers  given  by  the  14  & 
Vict  a  99,  a  6,  relating  to  the  inspection  of  documents; 
the  51st  section  provides  for  the  discovery  of  evidence  faf: 
the  examination  of  witnesses  through  the  medium  of  wiiUen 
interrogatories.    In  Stoiy's  Equity  Juria,  §  1497,  it  is  laid 
down,  that  '*  no  discovery  will  be  compelled  except  of  fiMto 
material  to  the  case  stated  by  the  plaintiff;  for  otbennfle 
he  might  file  a  bill  and  insist  upon  a  knowledge  cC  hda 
wholly  impertiiient  to  his  case,  and  thus  compel  disdoeixreB 
in  which  he  had  no  interest,  to  gratify  his  malice  or  bia 
curiosity.  i,r  his  spirit  of  oppression.    In  such  a  case  hi. 
bill  would  most  aptly  be  denominated  a  mere  fishing  bilL" 
Besides,  the  affidavits  do  not  disclose  a  good  defence  to  thft 
action,  even  assuming  the  &cts  stated  in  them  to  be  fully 
established ;  for  it  does  not  appear  that  the  deed  of  arrange* 
ment  was  executed  by  creditors,  the  amount  of  whoee  debte 
was  such  as  is  required  by  the  bankrupt  law,  or  that  the 
deed  was  executed  before  the  transfer  of  the  bill  of  exchange 
to  the  plaintiS — He  referred  to  TeUey  v.  Taylor(a), 

Quain  was  heard  in  reply. 

Pollock,  C.  R — We  are  all  of  opinion  that  there  ought 
to  be  no  rula  I  believe  this  to  be  the  first  time  that  the 
construction  of  this  statute  has  come  under  the  consideration 
of  this  Court     It  is  a  very  important  statute,  holding  out 

(a)  1  £.  &  £.  521. 
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tbe  prospect  rf  a  very  considerable  change  in  the  practice  of*    ^  ^^f^^ 
^~^^*  tk  Ooarte,  and  it  is  an  enactment  likely  to  advance  the  ef-       Martin 
kieocj  of  their  proceedings.     I  therefore  think  it  right,      HsiiMnio. 
f  that  we  should  offer  no  opinion,  nor  even  the  semblance  of 
oe^  on  any  part  of  this  case,  with  reference  to  an  enact- 
wmi,  on  which  a  doubt  may  be  feiAj  entertained,  un- 
til the  question  is  fully  and  fairly  before  us,  in  such  a  shape 
uto  demand  our  decision.    There  are  portions  of  the  51st 
acfikm,  which  may  possibly  give  rise  to  doubta     But  upon 
hm  questions,  of  which  some  have  been  raised  at  the  bar, 
mi  of  which  others  have  been  intimated  by  the  bench,  I 
give  no  opinion  whatever;   for,  I  think  that  our  decision 
^fon  them  should  be  reserved  to  a  time  when  it  is  call- 
ed for.     I  think  it  perfectly  clear,  that  the  51st  section 
points  to  the  time  of  the  declaration  as  the  proper  period  for 
the  delivery  of  the  written  interrogatories  by  the  plaintiff, 
and  to  the  time  of  the  plea  as  the  period  when  they  are 
to  be  delivered  by  the  defendant    Whether  or  not,  accord- 
ing to  the  true  construction  of  this  section,  the  Court  has 
power  to  allow  them  to  be  delivered  at  other  times — whether 
before  or  after  declaration  by  the  plaintiff,  or  before  or 
after  plea  by  the  defendant — is  immaterial  for  the  pre- 
sent purpose,  because  I  think  that,  upon  these  affidavits, 
that  sort  of  case  is  not  made  out  of  extreme  urgency,  which, 
according  to  the  principles  laid  down  by  the  Court  of  Queen's 
Bench  in  Finney  v.  Beesley  (a),  is  necessary.     In  this  re- 
spect, as  in  others  also,  the  affidavits  are  especially  defective. 
Certainly,  some  inconvenience  may  arise  from  refusing  a 
party  that  knowledge,  which  might  have  the  effect  of  re- 
moving the  necessity  of  his  pleading  at  all,  by  shewing  him 
that  he  has  no  defence ;  and,  if  the  defendant  had  said,  that, 
upon  his  being  permitted  to  put  the  proposed  questions, 
and  upon  their  being  answered  in  a  particular  manner,  he 
would  withdraw  his  defence  to  the  action,  that  would  have 

(a)  17  Q.  B.  86. 
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1854.  'afforded  a  much  etronger  reason  for  granting  this  rule 
any  at  present  suggested  by  hiuL  But  the  defendant 
not  do  anything  of  the  sort  He  does  not  even  say,  that 
will  act  upon  the  answers  which  he  seeks  to  receive  to 
interrogatoriea  It  might,  no  doubt,  be  a  matter  of 
convenience  to  parties,  if  they  could,  before  declaration 
plea,  as  the  case  may  be,  be  permitted  to  ascertain  all 
facts  of  their  ca$e;  but  I  think  the  inconvenience  wl 
would  follow,  would  be  greater,  if  a  party  were  allowed 
put  such  interrogatories  at  such  a  time,  without  shewing  tbil 
urgent  necessity  for  their  allowance,  as  otherwise  it  is  higbty 
probable  that,  in  many  cases,  the  time  of  the  Court^and  of  tha 
Judges  would  be  needlessly  occupied  in  discussing  the  pnn 
priety  of  allovmig  such  interrogatories.  I  am  reminded  by 
my  Brother  Parke,  that  another  point  has  been  raised,  ^ 
ly,  as  to  the  meaning  of  the  term  ''  discovery  **  in  thii 
tion;  but  that  is  one  which  does  not  call  for  any  deciflkn, 
and,  therefore,  I  cautiously  abstain  fix>m  giving  any  opinioii  . 
whatever  on  that  point  Assuming,  however,  the  Couit 
to  have  the  power  to  allow  a  defendant  to  deliver  interroga- 
tories before  plea,  and  that  the  discovery  here  sought  for  ii 
within  the  meaning  of  this  clause,  we  think  that  the  defend- 
ant has  not  disclosed  in  his  affidavits  such  special  circiiiii- 
stances  as  are  sufficient  to  entitle  him  to  the  leave  he  seeka 

Parke,  B.,  Alderson,  B.,  and  Plait,  R,  concurred 

Aaplcmd  applied  for  costs;  but  the  Court  said  the  costi 
would  be  costs  in  the  cause. 

Rule  refused  (a). 

•  

(a)  See  Osbom  v.  17i€  London  Dock  Company,  and  Tl^d  r,  Leom, 

post. 
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MnrES  Royal  Societies  v.  Sir  W.  Magnay,  Bart.  Nov.2S. 

%xARTH  moved  for  a  rule  calling  on  the  plaintiff  to  shew  To  an  action 

why  the  defendant  should  not  be  at  liberty  to  plead  ^^^^^^' 

matters  in  this  cause. — It  was  an  action  on  an  in-  ^®'  nonpay- 
ment of  rent^ 

of  lease,  by  which  the  plaintiflTs  demised  to  the  and  for  non- 
it  a  water  mill,  with  a  storehouse  and  machinery  premiaes,  the 
belonging,  a  cottage  and  gardens,  lands,  bmldings,  J^^'^^ 
and  tenements,  for  a  certain  term  of  years,  and  at  &"*^  '^)  •• 

a  defence  on 


rent    The  declaration  alleged  that  the  defend-  equitable 
Mi  entered  into  possession  under  this  demise,  and  laid,  by  d^r^e^r^ 
VET  of  breaches,  first,  the  non-payment  of  the  rent;  and,  ^®«y**^  ^'^^^' 

^  .  .  '        ^    8. 88,  a  plea  to 

geondly,  the  non-repair  of  the  premise&     The  defendant  the  effect,  that 
iMd  taken  out  a  summons  before  Martin,  B.,  at  Chambers,  betweenthe 
lor  leave  to  plead  the  following  pleas:  The  learned  Judge  ^^^^t, 
of  opinion  that  the  fifth  plea  ought  not  to  be  allowed,  *^at  the  latter 

*  o  ahould  surren- 

Inilie  referred  the  matter  to  the  Court  derthetenan- 

Tke  proposed  pleas  were — First,  as  to  the  claim  for  rent  ^^^  ^y  yi^ld^ 

md  breaches  of  covenant  since   the  surrender  afterwards  ^^  up  powes- 

Bion  of  such 
of  the  premises  as  was  in  the  occupation  of  the  defendant,  a^d  by  permitting 
plaintiff  to  receive  all  future  rents  of  such  part  of  the  premises  as  was  occupied  by  the 
Boduit*s  tenants,  and  by  permitting  the  tenants  to  attorn  to  the  plaintiff,  the  defendant  to 

Ca  certain  sum  of  money,  and  give  up  certain  machinery,  all  of  which  was  to  be  done  by 
defendant,  and  accepted  by  the  plaintiff,  in  satisfaction  of  the  covenants  of  the  lease ; 
ad  that  the  lease  and  counterpart  should  be  respectively  given  up  to  be  cancelled.  The  plea 
Hmo  alleged,  that,  in  pursuance  of  such  agreement,  the  defendant  paid  the  plaintiff  the  said 
man.  of  money,  and  gave  up  the  machinery,  and  delivered  the  lease  to  him,  and  that  the  plain- 
liM  ezcased  himself  from  delivering  up  the  counterpart ;  that  the  defendant  accordingly  with- 
%nm  from  the  possession  of  the  premises  which  he  occupied,  and  had  never  since  been  in 
1^  enjoyment  or  occupation  thereof,  or  in  the  receipt  of  the  rents;  and  that  hp  had  always 
yvmitted  the  plaintiff  to  receive  the  same,  and  the  tenant  to  attorn.  The  plea  then  con- 
^^  sd  an  averment  of  performance  by  the  defendant  of  all  other  conditions  precedent,  and 
the  defendant  was  ready  and  wiUing  to  do  all  things  necessary  to  be  done  by  him,  for 
_  an  end  to  the  tenancy;  and  that  the  action  was  brought  in  fraud  and  breach  of  the  said 
^peesnent,  and  that  it  was  wholly  the  faidt  and  laches  of  the  plaintiff  that  the  surrender  was 
aoi  oompleted. 

Upon  an  application  to  plead  several  matters,  the  Court  refused  to  allow  this  plea  to  be 
pImdoH  with  other  pleas,  as  not  disclosing  an  equitable  defence  within  the  meanmg  of  the 
17  lb  IS  Vict.  c.  125 ;  on  the  ground  that  a  Court  of  equity  would  require  the  execution  by 
the  defendant  of  a  valid  surrender  of  the  term  as  a  condition  precedent  to  staying  the  ac- 
tion, and  that  the  superior  Courts  of  common  law  have  no  power  to  enforce  such  condition. 
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1854.        mentioned,  a  surrender ;  secondly,  as  to  the  last  breach,  a 
MnrxsRoTAL   traverse  thereof;  thirdly,  as  to  the  rent  and  breaches  of 
«    "      covenant  before  the   surrender  afterwards  mentioned, 
^<**^^-      surrender  and  the  payment  of  a  certain  sum  of  money, 
the  relinquishment  of  certain  machinery  in  consid 
of  the  tenancy  being  put  an  end  to,  and  in  satisfaction 
discharge    of   those    breaches;    fourthly,    eviction 
breach;  and,  fifthly,  the  following  plea:  "For  defence 
equitable  grounds,  the  defendant  says,  that  heietofoie 
before  this  sildt,  to  vnt,  &c.,  it  was  agreed  by  and 
the  plaintifiGs  and  the  defendant  in  manner  following, 
is  to  say,  that  the  defendant  should  surrender  to  the  plaift*' 
tiflfe,  that  is  to  say,  by  the  defendant  absolutely  yieldii^  iq^^ 
to  the  plaintiffi  the  possession  of  so  much  of  the  said  demi^  ■"' 
ed  premises  as  was  in  the  occupation  of  the  defendant^  aad 
by  suffering  and  permitting  tiie  plaintiff  to  receive  iD  fu- 
ture rents  of  so  much  of  the  said  demised  premises  aBnerB 
occupied  by  tenants  of  the  defendant,  to  and  for  the  plaiiir- 
ti£b'  own  use,  and  by  suffering  and  permitting  the  snAj 
tenants  to  become  and  attorn  tenants  to  the  plaintiflh;  tf>^ 
that  the  defendant  should  also  pay  to  the  plaintifln,  and  ih0^ 
plaintiffs  should  accept  from  the  defendant,  the  sum  of  250IL; 
and  that  the  defendant  should  relinquish  and  yield  up  to 
and  in  &vour  of  the  plaintiff  a  large  quantity  of  machineij; 
to  wit,  to  the  value  of  20002.,  belonging  to  the  defioidaDt^ 
and  which  was  then  in  and  upon  the  said  premises,  and  that 
the  plaintifi^  should  accept  and  take  possession  of  suchntt-  j 
chinery  accordingly;  and  that  such  surrender  should  be  to  I 
made  by  the  defendant  and  accepted  by  the  plaintiffi,  and 
that  such  sum  of  money  should  be  so  paid  and  accepted  as 
aforesaid,  and  that  such  machinery  should  be  so  relinquish 
ed  and  accepted  as  aforesaid,  in  consideration  of  the  said 
tenancy  being  so  put  an  end  to  as  aforesaid,  and  in  satis&o- 
tion  and  discharge  of  all  and  every  claim  of  the  plaintiA 
against  the  defendant  under  and  by  virtue  of  the  said  de- 
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Biae  and  the  covenants  bo  made  by  the  defendant  as  afore-        l^^- 
■id;  and  that  the  defendant  should  deliver  up  to  the   ifiirxsRoTAL 
jfamntiflfe  the  said  indenture  of  lease  to  be  cancelled,  and  ^ 

the  plaintifib  should  deliver  up  the  counterpart  of  the  Maowat. 
lease  to  the  defendant  for  a  like  purpose:  and  the  de- 
it  further  says,  that,  in  piursuance  of  such  agreement, 
idnly  paid  to  the  plaintiff,  and  the  plaintiffe  then  ac- 
and  received  from  the  defendant  the  said  sum  of 
and  that  the  defendant  then  also  relinquished  to  and 
>ur  of  the  plaintifls  the  said  machinery  updn  the  terms 
dd,  and  delivered  up  the  said  lease  to  the  plaintiffs, 
Mihe  plaintiffs  received  the  said  lease  from  the  defendant 
[ferihe  purposes  and  on  the  terms  aforesaid;  and  that  the 
thereupon  excused  themselves  from  delivering  up 
adi  counterpart  as  aforesaid,  on  the  ground  that  the  key  of 
|ftede8k  in  which  the  said  counterpart  was  deposited  was 
ht:  and  the  defendant  further  says,  that  he  accordingly 
viiUiew  from  the  possession  of  so  much  of  the  demised 
pBBUses  as  he  himself  occupied,  and  has  never  been  since 
tttttime  in  possession  or  occupation  or  the  use  or  enjoy- 
wat  thereof  or  any  part  thereof,  or  in  receipt  of  the  rents 
ttd  profits  of  any  part  thereof,  and  that  the  plaintiffs  had 
Ak  notice  of  the  premises,  and  the  defendant  enabled  the 
plaintiffi  to  occupy,  use,  and  enjoy  the  same;  and  that  the 
defendant  has  always  suffered  and  permitted  the  plaintiffs 
to  receive  on  their  own  account,  and  appropriate  to  their 
own  use,  all  such  rents  as  aforesaid,  and  hath  always  suffer- 
ed and  permitted  such  tenants,  and  such  tenants  have 
always  been  and  still  are  ready  and  willing  to  attorn  and 
become  tenants  to  the  plainti£&;  and  the  defendant  avers 
performance  of  all  other  conditions  precedent,  and  that  he 
[iftth  always  been  ready  and  willing  to  do  all  other  things 
m  his  part  that  ought  to  have  been  done  for  putting  an 
3fnd  to  the  said  tenancy,  and  as  and  by  way  of  such  satisfac- 
:ioa  and  discharge  as  aforesaid,  and  that  this  action  has 
jeen  nevertheless  brought  in  fraud  and  in  breach  of  the 
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1854        said  agreement:  and  that  it  was  and  is  entirely  the  fudt 
Mines  BoTAL   and  laches  of  the  plaintifia  that  such  surrender  was  imK 
^"^     completed" 


V. 

Maqnat. 


Ga/rth  in  support  of  the  motion. — ^The  defendant  is 
titled  to  place  the  fifth  plea  upon  the  record,  under  thei 
thority  of  the  83rd  section  of  the  second  Common 
Procedure  Ad,   17  &  18  Vict   a  125  (a).       The 
discloses  an  agreement  made  between  the  parties^ 
if  it  had  been  fully  carried  out,  the  transaction 
have  amounted  to  a  surrender  by  operation  of  law.    Nc 
the  defendant  has   performed  all  things  which  by 
agreement  he  was  bound  to  do;  and  the  laches  of  the 
tifis  has  been  the  sole  cause  why  the  agreement  remainil] 
in  part  unperformed.     In  such  case,  a  Court  of  equity  lodl 
grant  relief,  by  putting  an  end  to  the  tenancy.     [Pmh,Bk 
— Is  there  any  authority  for  saying,  that  a  Court  (^eqmtf 
would  grant  relief  absolutely  and  unconditionally?]   It  ilj 
submitted,  that  it  would;  and,  although  there  is  no 
authority  upon  the  point,  .still  the  principles  upon 
that  Court  proceeds  are  in  favomr  of  the  defendant's 
[Martin,  B. — If  the  plea  is  to  be  taken  as  setting  up  a  i*i 
render,  it  is  bad,  inasmuch  as  the  siurender  is  not  inwritii( 
as  is  required  by  the  Statute  of  Frauds.]    The  only  ream 
why  the  agreement  has  not  been  carried  out,  arises  solely  ^ 
from  the  laches  of  the  plaintiflfe.     [Parke,  B. — The  Coart  \ 
of  Chancery  would  not  grant  a  perpetual  injunction,  exoe^ 
upon  the  condition  that  the  defendant  executed  a  legal  siff- 


(a)  That  section  enacts,  that 
"it  shall  be  lawful  for  the  de- 
fendant or  plaintiff  in  replevin 
in  any  cause  in  any  of  the  Supe- 
rior Courts  in  which,  if  judgment 
were  obtained,  he  would  be  en- 
titled to  relief  against  such  judg- 
ment on  equitable  grounds,  to 
plead  the  facts  which  entitle  him 


to  such  relief  by  way  of  defeiie^ 
and  the  said  Courts  are  herelij 
empowered  to  receive  sudi  d^ 
fence  by  way  of  plea ;  proriM 
that  such  plea  shall  begin  witii 
the  words  '  for  defence  on  equi- 
table grounds**  or  words  to  tki 
like  effect ' 
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r.]     If  the  plaintifla  had  performed  their  part  of  the        ^®^- 
lent,  and  had  taken  possession  of  the  premises,  that  Mikes  Rot^l 
imild  have  amounted  to  a  surrender.     [Alder son,  B.—  ^ 

|lhe  better  opinion  seems  to  be,  that  there  must  be  the  in-      Magnat. 
^tefentiim  of  a  third  party  to  create  such  a  surrender. 
R — Until  the  case  of  Thomas  v.  Cook  (a),  it  was 
sappoeed  that  the  acts  of  the  parties  themselves  would 
to  a  surrender  by  operation  of  law.     It  is  not  now 
to  say  whether  that  decision  was  right  or  not. 
point  was  discussed  in  the  judgment  of  this  Court  in 
y.  Beed  (b).    Alderson,  B.— This  is  a  case  in  which 
fOrart  of  equity  would  possibly  grant  relief,  by  ordering 
ihe  execution  of  a  surrender;  but  the  Court  would  require 
te  to  be  done  by  the  defendant  as  a  condition  prece- 
itBt:  we  have  no  such  power.    The  86th  section  provides 
*ttit  in  case  it  shall  appear  to  the  Court,  or  any  Judge 
Aoeo^  that  any  such  equitable  plea  or  equitable  replica- 
tin  cannot  be  dealt  with  by  a  Court  of  law,  so  as  to  do 
[  jirtioe  between  the  parties,  it  shall  be  lawful  for  such  Court 
*  Judge  to  order  the  same  to  be  struck  out,  on  such  terms, 
•  to  costs  or  otherwise,    as   to  such   Court    or  Judge 
■ay  seem  reasonable.''    We   cannot  do  justice  between 
fteie  parties,  which  a  Court  of  equity  would  be  fully 
competent  to  do,  and  would  do  by  ordering  a  surrender  to 
be  executed     Parke,  B. — In  my  opinion,  the  equitable 
defence  allowed  to   be  pleaded   by  this  statute  means 
inch  a  defence  as  would  in  a  Court  of  Equity  be  a  com- 
plete answer  to  the  plaintiff'  claim,  and  would,  as  such, 
afford  sufficient  ground  for  a  perpetual  injunction,  granted 
absolutely  and  without  any  conditions.     But,  according  to 
the  statement  in  the  plea,  a  Court  of  Equity  would  not 
interfere,  except  upon  the  condition  of  the  execution  of  a 
valid  surrender  by  the  defendant     We  have  no  machinery 
by  which  we  can  compel  the  execution  of  a  surrender.    The 

(a)  2  R  &  Aid.  119.  (6)  13  M.  &  W.  285. 
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statute  does  not  say  that  the  Courts  of  Common  Law  u 
,  give  relief  on  equitable  conditions,  hut  that  a  plea  shull'l 
allowed  which  discloses  a  defence  upon  equitable  groui 
Ab  the  plaintiffs'  laches  is  the  only  cause  why  the  i 
ment  is  not  complete,  a  Court  of  Equity  would  grant  relid| 
upon  the  wftll-known  principle  of  equity,  that,  as  ogaiiu 
wrongdoer  or  defaulter,  everything  which  ought  to  be  d 
is  presumed  to  have  been  done.    This  principle  is  exp< 
ed  and  illustrated  in  1  Story's  Equity  Juris,  s.  64,  where  i 
ia  said,  "  Anotlier  maxim,  which  it  seems  necessary  to  i 
tice,  is,  that  equity  looks  on  all  as  done  which  ought  I 
have  been  done.     Tlie  true  meaning  of  this  maxim  is,  1 
equity  will  treat  the  subject-matter,  as  to  collateral  c 
quencee  and  incidents,  in  the  same  manner  as  if  the  ^ 
acts  contemplated  by  the  parties  had  been  executed'H 
actly  as  they  ought  to  have  been,  not  as  the  parties  n 
have  executed  them.     But  equity  will  not  thus  < 
things  in  favour  of  all  persona,  but  only  in  iavoTir  of^ 
as  have  a  right  to  pray  that  the  acts  might  be  doD&  .  . 
The  most  common  cases  of  the  application  of  the  rule  a 
under  agreementa.     All  agreement  are  considered  as  p 
formed,  which  are  made  for  a  valuable  consideration. 
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fenoa]     The  defendant  pleads  this  plea  at  his  own  risk,      ^2^^^ 

and  the  plaintiflfe  may  demur  to  it  Mines  Rotal 

Sooisnxs 

V, 

Parkk,  R — It  is  a  sufficient  answer  to  the  application      Maqnat. 
to  say,  that,  if  the  plaintifib  are  to  be  barred  by  this  equita- 
ble plea^  they  will  be  unable  to  get  a  surrender  executed 
hj  the  defendant     The  defendant  may  plead  the  first  four 
-without  the  fifth,  or  that  plea  by  itself. 


AUDERSON,  R — The  86th  section  contemplates  the  case 
of  an  equitable  plea  being  struck  out  when  it  cannot  be 
iealt  with  by  the  Court  ''  so  as  to  do  justice  between  the 
jtttiea"  That  section  appUes  to  this  case,  as  we  have  not 
lie  power  to  do  what  a  Court  of  Equity  would  require  as 
*  condition  precedent  to  granting  an  injunction.  The  fifth 
fkm^  therefore,  ought  not  to  be  allowed  with  the  other 


ICabtik,  B.,  concurred. 

J,  Brotun,  who  appeared  to  shew  cause  in  the  first  in- 
4fm^  applied  for  costs;  but  the  Court  refused  them. 

Rule  refused  (a). 
(a)  See  Steele  v.  Eaddocky  post. 
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Dec.  18. 

By  indenture, 
G.  demised  to 
the  plaintiff 
au  unfinished 
messuage  for 
the  term  of 
ninety-seven 
years.  The  in- 


Elliott  u  Bishop  (a). 

JL  HIS  action  was  commenced  by  writ  of  summons  to  » 
cover  573?.  165.  By  consent  and  order  of  a  Judge  under  flif 
Common  Law  Procedure  Act,  1852,  the  following  case  in$ 
stated,  without  any  pleadings,  for  the  opinion  of  this  Courfc:-» 
The  plaintiff  is  a  builder,  and  the  defendant  a  Uc«M 
t^eda  cove-    victualler.     By  indenture  of  lease,  bearing  date  the  18th  d( 

SS^^^t.  ^^y*  ^^^^'  "^^®  between  George  Charles  Marquis  QmM 
at  the  ex-  of  the  first  part;  the  Bev.  Thomas  Bandolph,  Prebendaiyfll 
term,  he  the  Prebend  of  Cantlowes,  otherwise  Kentish  Town,  in  w 

ril^o^''^''   Cathedral  Church  of  St  Paul,  in  Lonaon,  of  the  seoool 

part;  and  the  plaintiff  of  the  third  part :  The  said  Haiqoi 
Camden,  by  virtue  of  the  powers  given  to  him  by  an  Act  d 
Parliament  passed  in  the  53  Geo.  3,  intituled  "  An  Act  fiif 
enabling  the  Prebendary  of  Cantlowes,  in  the  Cathednl 
Church  of  St  Paul  in  London,  to  grant  a  lease,  with  poiraii 
of  renewal,  of  the  prebendal  lands  of  Kentish  Town,  in  tho 
County  of  Middlesex,"  to  and  with  the  privity,  consent^  and 
approbation  of  the  said  Thomas  Randolph,  did  demise  and 
lease  unto  the  plaintiff,  his  executors,  &c.,  a  certain  piece  or 
parcel  of  ground,  in  the  indenture  of  lease  fully  mentionei 
and  described,  together  with  a  brick  messuage,  then  erected 
and  covered  in,  upon  the  ground  by  the  indenture  demised, 
and  described  in  the  indenture  as  "  The  City  of  London, 
lonKinK"  The  *^^  ^  Other  buildings  then  subsisting  or  thereafter  to  be 

plamt^ir  took 

pofiseesion  of  and  completed  the  messuage,  and  fitted  it  up  with  things  necessary  for  ciRTiiV 
on  the  business  of  a  tavern-keeper  and  licensed  victualler;  and  for  that  purpose  pot  in  Iks 
premises  certain  fixtures  of  the  description  called  and  known  as  trade  and  tenaDt'itf* 
tures.  The  defendant  afterwards  contracted  with  the  plaintiff  to  purchase  from  him  as^ 
derlease  of  the  premises,  and  the  goodwill,  and  also  the  furniture,  fixtures,  stod[  in  ti*^ 
&c.,  at  a  valuation.  In  pursuance  of  this  contract,  the  plaintiff  executed  to  the  defen^ 
an  underlease,  which  contained  a  covenant,  on  the  part  of  the  defendant,  in  the  same  wowi 
as  the  above  covenant  by  the  plaintiff  in  his  lease. — Hddf  per  Parke,  K,  that,  imdtf  ■* 
above  covenants,  the  plamtiff  had  no  right  to  sell,  and  consequently  the  defendant  oodd 
not  remove,  either  the  tenant's  fixtures  or  the  trade  fixtures :  Per  PlaM,  B.,  that  the  00*** 
nants  did  not  apply  to  either  description  of  fixtures:  Per  Martin^  B.,  that  the  cawau^^ 
plied  to  the  tenants  fixtures  ouly,  and  not  to  the  trade  fixtures. 

(a)  Decided  in  Michaelmas  Vacation,  but  inserted  early  on  »oeo««* 
of  its  importance. 


up  the  de 
mised  pre- 
mises unto  C, 
"  together 
with  aU  locks, 
keys,  bars, 
bolts,  marble 
and  other 
chimney- 
pieces,  foot- 
paces, slabs, 
and  other  fa- 
turti  cmd  ar- 
ticles in  the 
natwre  of  fix- 
tures, which 
shall  at  any 
time  during 
the  said  term 
be  fixed  or  faa- 
iened  to  the 
said  demised 
premises,  or 
be  thereto  be- 
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poQ  the  same  ground:  To  hold  the  same  for  the  pe-        IS64. 

lety-seven  years  and  a  half  from  the  25th  of  March, 

md  under  a  certain  yearly  rent  therein  mentioned, 

ble  as  therein  also  mentioned.    And  the  plaintiff 

by  enter  into  divers  covenants,  and  amongst  others 

ant  following,  (that  is  to  say :)  The  plaintiff  in  and 

id  deed,  for  himself  his  heirs,  &a  did  covenant^ 

ind  agree  to  and  with  the  said  Thomas  Bandolph 

iiooessors,  prebendaries  of  the  prebend  aforesaid, 

A  a  separate  covenant  to  and  with  the  said  Marquis 

his  executors,  &c.,  that  he  the  plaintiff  should  and 

the  expiration  or  sooner  determination  of  the  said 

oeably  surrender  and  deliver  up  the  demised  pre- 

to  the  said  Marquis  Camden,  his  executors,  &a 

?ith  all  locks,  keys,  bars,  bolts,  marble  and  other 

pieces,  foot-paces,  slabs,  and  other  fixtiu-es,  and 

L  the  nature  of  fixtures,  which  shall  at  any  time 

e  said  term  be  fixed  or  fastened  to  the  said  demised 

or  be  thereto  belonging. 

ue  of  this  demise  the  plaintiff  entered  upon  the 

premises,  and  became  possessed  thereof  for  the 

o  him  therein  granted ;  and  afterwards,  and  after 

f,  completed  the  messuage  described  in  the  deed 

Jity  of  London,''  and  fitted  up  the  same  with  things 

for  cairying  on  therein  the  trade  and  business  of 

keeper  and  licensed  victualler;  and  for  that  pur- 

)d  to  be  put  in  and  fixed  to  the  said  premises 

:tures  of  the  description  called  and  known  as  trade 

it's  fixtures,  and  which  said  fixtures  are  set  forth 

[lerated  in  the  schedule  annexed  to  this  case  (a). 

Bcfaednle    described  Bar, — ^The  oak  front  of  coun- 

i  in  each  room  and  on  ter.    The  top  to  do.,  &c.     A  10- 

ts    of   the    premises,  motion  beer  machine,  in   hard 

16  bed  chambers  and  metal  case.     Two  branches  of 

)ms  were  principally  waste  pipe  from  counter  to  msy- 

ids,  and  cranks  and  chine.    The  hard  metal  covering 

)ells.     The  following  of  counter,  59  feet.    Two  hard 

ig  others,  in  the  — .  metal  rinsing  basins,  with  brass 
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These  fixtures  were  fixed  in  and  attached  to  the  said  pnai 
mises,  in  the  way  trade  and  tenant's  fixtures  are  ordioaii^ 
fixed  and  attached  to  dwelling  houses,  and  would  be  I6» 
moveable  by  the  tenant  for  the  time  being,  during  or  ik^ 
the  end  of  the  said  term,  unless  the  covenant  above  nfe: 
forth,  or  the  covenant  of  the  defendant  hereinafter  mttK 
tioned,  precludes  such  removal     For  the  purposes  of  thfe 
case  it  is  admitted,  that  all  the  articles  mentioned  in  dto 
schedule  are  either  trade  fixtures  or  tenant's  fixturea    Tb^ 
said  term  is  stiU  unexpired,  and  the  lease  remains  andootf^ 
tinues  a  valid  and  subsisting  lease.  \ 

On  the  14th  of  November,  1853,  the  plaintiff  caused  i» 
be  put  up  the  said  demised  premises  for  sale  or  lease  bf  - 
public  auction  for  the  term  hereinafter  mentioned,  npoi.: 
and  subject  to  the  following  amongst  other  conditioD8>* 
Third:  That,  inasmuch  as  the  rent  at  which  the  properif 
was  sold  was  an  improved  rent  of  100{.  per  annum  upoi 
that  reserved  in  the  said  lease  to  the  vendor  (which  was  ^ 
per  annum),  the  purchaser  was  to  take  his  assurance  fitna 
the  vendor  by  way  of  underlease  (to  be  prepared  by  and  ai 
the  expense  of  such  purchaser),  for  the  whole  term  granted 
by  the  original  lease  to  the  vendor,  less  ten  days,  at  a  dear 
annual  rent  of  105{. ;  and  that  such  underlease  should,  on 
the  lessee's  part^  contain  all  and  every  the  like  or  similtf 
covenants,  provisoes,  reservations,   conditions,   and  agree- 


plugs  and  sockets ;  26  brass 
serving  cocks,  &c.  The  whole  of 
the  Spanish  mahogany  cabinet 
work,  with  moulded  cornices, 
with  three  plate  glass  panels. 
Two  mahogany  glazed  cigar  shew 
cases,  with  two  silvered  glass 
panels  at  back,  hinges,  &c.  The 
framing  to  doors,  with  two  cir- 
cular cornices  and  carved  maho- 
gany filling  in  over,  and  circular 
enamelled  plate  glass  panels. 
Two  square  pilasters  with  mould- 
ed capitals  and  basses.     Three 


glass  shelves. 

Coffee  Boom. — SpaniBh  mir 
hogany  shew  board  in  window, 
with  plate  glass  panel.  MftbO" 
gany  sample  shelf,  &e. 

Gas  Fittinos.— The  bum« 
in  lamps  at  front  of  house.  Biz 
standard  burners  in  barwindowfc 
Two  bracket  burners  for  pif* 
lights.  A  very  handsome  «« 
light  chandeUer  in  bar.  A  hind- 
some  two  light  teleioope  to»* 
in  Bar  Parlour. 
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tae&ts,  as  are   expressed,  imposed,  and  contained  on  the      ^  1854.^ 

lenee's  part  in  the  said  original  lease,  or  as  near  thereto  as       Eluott 

ducamstances  would    permit.      Seventh:    That   the  pur-       bishop. 

diaser  should  purchase,  at  a  fair  valuation  to  be  made  by 

Iffo  appraisers  and  two  gangers,  or  their  respective  umpires, 

to  be  chosen  in  the  usual  way,  aU  the  furniture,  fixtures, 

lk)ek  in  trade,  and  effects,  in  and  upon  the  premises  (not- 

viUistanding  any  description  contained  in  that  particular), 

ttd  should  pay  for  the  same,  and  for  the  time  imexpired  in 

fte  licenses  and  insurances,  at  the  time  of  the  completion 

of  the  purchase,  upon  the  premise& 

Upon  such  putting  up  of  the  said  demised  premises  the 
•me were  not  sold;  but  shortly  fiiterwards  the  defendant 
apeed  to  become  the  pmrchaser  thereof,  imder  a  written 
eoDtzact,  indorsed  on  a  copy  of  the  said  conditions  of  sale, 
lod  which  agreement  was  then  signed  by  the  plaintiff,  by 
Itt  agent  in  that  behalf,  and  the  defendant.  (The  case  set 
cot  the  agreement,  by  which,  inter  alia^  the  defendant  ac- 
howledged  that  he  had  purchased  the  underlease  and  good- 
viD  described  in  the  annexed  particulars  of  sale  for  57502., 
«Dd  he  agreed  to  pay  '*  the  amount  of  the  valuations  men- 
tioned in  the  seventh  condition,  and  to  complete  the  pur- 
dutte  according  to  the  annexed  conditions  of  sale.'') 

Afterwards,  and  in  pursuance  of  the  said  sale,  and  in 
perfonnance  of  the  contract  between  the  plaintiff  and  the 
<iefendant^  the  plaintiff  made  and  executed  to  the  defend- 
ant an  underlease  of  the  said  premises,  for  the  whole  of  the 
tern  granted  by  the  original  lease  to  the  plaintiff,  less  ten 
da^  at  the  rent  mentioned  and  specified  in  the  conditions; 
ttHl  such   underlease  then  contained   all  and   every  the 
like  or  similar  covenants,  provisoes,   reservations,   condi- 
tions, and  agreements,  as  were  expressed,  imposed,  and 
contained  on  the  lessee's  part  in  the  said  original  lease,  or 
if  near  thereto  as  circumstances  would  admit,  and  amongst 
ofliers,  the  covenant,  on  the  part  of  the  defendant,  follow- 
ing : — ^And  also  shall  and  will,  at  his  or  their  own  costs,  as 
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often  as  occaeion  shall  require  during  tbe  said  term,  well  a^c 
sufficiently  repair,  maintain,  point,  paint,  pave^  puig^  aoou^;^ 
cleanse,  empty,  amend,  and  keep  the  said  demised  premiai^^ 
with  their  appurtenances,  and  the  brickwalls  and  fences  thon^ 

to  "belonging,  in  sulistantial  ami  teiiautable  state  and  condi- 
tion ;  and  ill  such  state  and  coDdition  shall  and  will,  at  the 
expiration  or  sooner  determination  of  the  said  term,  peaceably  i 
surrender  and  deliver  up  the  same  premises  unto  the  plain-  J 
tiff,  his  executors,  &c.,  together  with  all  locks,  keys,  lun,  J 
bolts,  marble  and  other  cbimDey-pieces,  foot-paces,  liaba^  1 
and  all  other  fixtures,  and  articles  in  the  nature  of  fixture^  fl 
which  shall  at  any  time  during  the  said  t«rm  be  fixed  ^Ifl 
fastened  to  the  said  demised  premises,  or  be  thereto  heltfi^| 
ing. — And  the  defendant  then  accepted  such  lease ;  and  tt^l 
purchase  was  then  completed  between  the  said  parties  ta^-M 
cept  so  far  as  relates  to  payment  by  the  defendant  for  Uia  I 
fixtures  as  hereinafter  mentioned.  I 

By  virtue  of  this  underlease,  the  defendant  has  entendj 
upon  and  became  possessed  of  the  demised  premises  ftcfl 
the  term  so  to  .him  granted,  together  with  the  fixtures  s*"^ 
put  in  and  fixed  to  the  premises  by  the  plaintiff,  as  afoe-  1 
said,  and  set  forth  and  enumerated  in  the  schedule  to  thi*  1 
case  annexed. 

These  fi-xtures  have  been  valued  by  two  appraisers,  in  thfl 
usual  way,  in  accordance  with  the  said  conditions,  at  th* 
sum  of  573i.  ](!e.     It  is  agreed  between  tlje  parties  thai 
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deteeii  or  remove  the  tenant's  fixtures,  or  the  trade  fixtures, 
tarn  and  off  the  demised  premises,  as  the  property  of  the 
defendant^  without  being  guilty  of  a  breach  of  the  said 
eoveoant  oa  his  part  in  the  underlease  contained,  or  liable 
tola  action  at  the  suit  of  the  Marquis  Camden,  or  at  the 
niiof  the  Bev.  Thomas  Bandolph. 

If  the  Court  is  of  opinion  that  this  question  should  be 
IMwered  in  the  affirmative,  so  far  as  relates  to  both  the 
teant's  and  the  trade  fixtures,  then  judgment  is  to  be 
tttered  for  the  plaintiff  for  the  sum  of  57SZ.  168.,  being 
Ikyalue  of  the  whole  of  the  fixtures.  If  the  Court  is  of 
ipnioD  that  this  question  should  be  answered  in  the  affirm- 
liv^'fla  fiur  only  as  relates  either  to  the  tenant's  fixtures 
tf  tlie  trade  fixtures,  then  judgment  is  to  be  entered  for  the 
lUntiff  for  the  value  only  of  that  class  of  fixtures,  such 
nliie  being  agreed  upon  as  above  mentioned.  And  if  the 
Court  is  not  of  opinion  that  this  question  should  be  answer- 
td  in  the  affirmative,  either  with  respect  to  the  tenant's 
ixtnres  or  the  trade  fixtures,  then  judgment  is  to  be  entered 
iir  the  defendant 

BmU  argued  for  the  plaintiff  (December  4). — ^There  are 

three  well-known  descriptions  of  fixtures,  viz.  landlord's 

ixtnres,  tenant's  fixtures,  and  trade  fixture&    The  covenant 

in  question  does  not  extend  either  to  tenant's  fixtures  or 

to  trade  fixturea     Where  particular  words  are  followed  by 

general  ones»  the  rule  is  to  construe  them  as  applicable  to 

persons  and  things  ejusdem  generis.     Thus,  the  6  Geo.  S, 

CL  25,  a  4,  enacted,  that,  "  if  any  artificer,  calico  printer, 

handicraftsman,  miner,  collier,  keelman,  pitman,  glassman, 

potter,  labourer,  or  other  person,  shall  contract  with  cmy 

person  whomsoever,  for  any  time  or  times  whatsoever,  and 

shall  absent  himself  firom  his  service  before  the  term  of  his 

ocmtract  shall  be  completed,"  a  justice  may  commit  him  to 

the  house  of  correction  for  a  certain  period ;  and  it  was  held, 

that  the  words  ''  other  persons  "  meant  persons  of  the  same 
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IS5A.  ^      description  as  those  before  enmnerated,  and  oonseqoeQtty 
that  the  statute  did  not  apply  to  a  domestic  servant :  KiUkem 
V.  Shaw  (a).     By  the  3  Car.  1,  c  1,  "no  carrier  with  aiqf 
horse,  nor  waggon-man  with  any  waggon,  nor  carman  witt 
any  cart^  nor  wainman  with  any  wain,  nor  drover  with  vaf 
cattle,  shall  by  themselves,  or  any  other,  travel  on  the  LoiA 
day;"  and  by  the  29  Car.  2,  a  7,  "no  tradesman,  artifioo^ 
workman,  labourer,  or  other  person  or  persons  shall  do  (tf 
exercise  any  worldly  labour,  business,  or  work  of  their  cr^ 
dinary  callings  upon  the  Lord's  day : ''  and  it  was  held,  ibt 
the  words  ''  other  person  or  persons "  did  not  include  till 
owner  and  driver  of  a  stagecoach :  Sandiman  v.  Breack(^ 
So,  where  an  Act  for  cleansing,  lighting,  and  watching  tli0 
streets  of  a  township  empowered  the  oommissionerB  to  rate 
the  tenants  and  occupiers  of  all  messuages,  houses,  wai»> 
houses,  shops,  cellars,  vaults,  stables,  coach-houses,  brev* 
houses,  and  other  buildings,  gardens  or  garden  ground,  and 
other  tenements  in  the  township,  it  was  held  that  the  trosb 
and  pipes,  works,  and  other  apparatus  of  a  water  companj, 
for  the  supply  of  the  township  with  water,  did  not  constitail 
a  "tenement"  within  the  meaning  of  the  Act:  Rexf» 
The  Manchester  and  Salford  Waterworks  Company  {c)> 
[Parke,  B.,  refared  to  Reed  v.  iTigham  (d).]    Here  thd 
covenant  enumerates  certain  articles,  which  are  landloid's 
fixtures,  and  then  adds  '*  and  all  other  fixtures  and  artideB 
in  the  nature  of  fixturea"    According,  therefore,  to  the 
established  rule  of  construction,  those  words  mean  other  fix* 
tures  of  the  same  description  as  those  previously  enumerated. 
[Martin,  B. — ^The   covenant   mentions  marble   chimney 
pieces,  but  they  are  removeable  by  a  tenant:  La^Jototy^^ 
Sahnon{e),    Parke,  B. — Keys  are  not  fixtures;  th^aie 
parcel  of  the  fi*eehold :  Liford's  case  (/).     K  nothing  had 


(a)  6  A.  &  R  729.  (cQ  3  E.  &  B.  889. 

(6)  7  B.  &  C.96.  (e)  1  H.  Bla.  260. 

(c)lR&C.630.  (/)  llEep-SOa. 
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been  said  about  fixtures,  the  tenant  would  clearly  have 
kada  ng^t  to  remove  the  tenant's  fixtures;  then  why  in- 
troduce a  covenant  of  this  kind,  unless  it  was  meant  to  re- 
itrict  the  tenant's  l^al  right?]     In  covenants  of  this  de- 
Knftioiiy  many  articles  are  usually  mentioned,  which  a 
fcnant  could  not  remove.     In  the  precedent  of  a  lease  given 
kCoote's  Landlord  and  Tenant  (a),  the  covenant  is  to  deliver 
Wf  the  messuage,  "  together  with  all  and  eveiy  the  doors, 
lodtfl^  keys,  bolts,  bars,  chinmey  pieces,  dressers,  shelves, 
uter  pipes^"  &c.     [Martin,  B. — The  rule  of  law  as  to  what 
tliDgs  are  fixtures  was  laid  down  in  HeUaweU  v.  East- 
tnod  (by\     In  Martyr  v.  Bradley  (c),  the  covenant  was  to 
lenre  a  water-mill,  with  all  fixtures,  fieiBtenings,  and  im/prover 
wmitSy  and  that  was  held  to  include  a  pair  of  new  mill-stones 
aet  up  by  the  lessee  during  the  term.    Again,  in  Naylor  v. 
ColUnge{d),  a  covenant  to  yield  up  aU  buildings  which 
liioald  be  erected  during  the  term  upon  the  demised  pre- 
BUKB,  was  held  to  include  buildings  erected  by  the  tenant 
ftr  the  purpose  of  trade,  if  fixed  to  the  freehold.     So,  if,  in 
tins  case,  the  words  had  been  "  all  fixtures,"  the  point  would 
Iiave  been  firee  from  doubt ;  but^  a  particular  class  having  been 
ipedfied,  the  words  "  other  fixtures  "  have  reference  to  that 
dtasL    Unless  the  covenant  be  so  construed,  it  would  include 
tdumdeUer  or  a  st^Eun-engine  erected  for  the  purposes  of 
Inda 

Ma/ude  for  the  defendant — The  question  is  not  whether 
tUi  is  a  reasonable  or  a  convenient  covenant,  but  what  is  the 
meaning  of  the  partiea  Their  intention  was  to  qualify  the 
i^ts  which  the  tenant  would  have  had  if  the  covenant  had 
not  been  inserted.  In  order  to  prevent  disputes,  the  tenant 
ii  to  leave  upon  the  premises  aU  fixtures.  The  other  side 
voold  read  the  covenant  as  if  it  contained  the  words  **  usu- 


1854. 


(a)  App.  '^  Leasefl,**  No.  1. 

(b)  6  Exch.  295. 


(c)  9  Bing.  24. 

(d)  1  Taunt  19. 
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^854^  ally  called  landlord's  fixturea''  The  general  words  are  uki 
qualified  by  the  particular  ones.  The  rule  of  constrockkm 
referred  to  is  only  applicable  where  the  language  is  aaii 
biguoua  Supposing  the  parties  intended  to  include  t^f 
ihree  descriptions  of  fixtures,  could  they  have  eApinnrf 
themselves  in  more  distinct  terms,  the  words  **  other  tt^ 
tures"'  being  followed  by  the  words  **  and  articles  in  tk^ 
nature  of  fixtures?*'  The  general  principle  is  thus  stated  it| 
Amos  on  Fixtures,  pi  116:  "  All  the  authorities^  therefiil: 
concur  in  establishing,  that^  notwithstanding  the  properQrii'j 
question  may  have  belonged  to  the  tenant^  and  whether  it>^ 
is  permanently  fixed  to  the  fireehold  or  not  it  may  M 
become  irremoveaUe,  ii^  by  the  interpretation  of  the  contnd 
between  himself  and  his  landlord,  it  appears  to  have  beet 
contemplated  by  them  that  it  should  not  be  taken  away  at 
the  expiration  of  the  term.''  In  Naylor  v.  CoUmgti^ 
the  language  of  the  covenant  was  not  more  general  than  ia 
the  present  case.  Bex  v.  Toppmg  (6),  shews  that  a  teDaol'i 
right  to  remove  machinery  erected  by  him  for  the  puipoMi 
of  his  trade,  may  be  varied  by  agreement  with  his  landkxi 
In  Fem/ry  v.  Brown  (c),  Abbott,  J.,  ruled  that  a  covenant  to 
yield  up  all  erections,  buildings,  and  improvements,  es* 
tended  to  a  veranda  erected  during  the  term.  Under  a 
similar  covenant  as  to  erections  and  improvements,  it  bai 
been  held  that  a  lessee  could  not  remove  a  greenhouse^  ^ 
firamework  of  which  was  laid  upon  walls  built  for  the  J^ 
pose  of  receiving  it,  and  embedded  in  mortar  thereon :  W^ 
V.  Blakeway  {d).  In  The  Earl  of  Momsfidd  v.  SHaAr 
bv/me  (e),  a  lease  was  granted  of  certain  salt  wodft 
messuages,  &a,  and  the  lessee  covenanted  to  leave  the  p>^ 
mises  and  works  in  good  repair  at  the  end  of  the  tenn;  •«» 
it  was  held  that  iron  salt  pans,  placed  by  the  lessee  aa  » 
frame  of  brick,  and  used  in  the  boiling  of  salt^  were  parco 

(a)  1  Tannt.  19.  ((i)  2  M.  &  G.  729. 

(b)  2  M'Cl.  &  Y.  646.  {e)  6  Bing.  N.  C.  428. 
{c)  2  Stark.  403. 
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rf  such  works  and  ooiild  not  be  removed.  [Parke,  B. —  ^  ^^^- 
Here  could  be  no  doubt  in  that  case.]  WUtahear  v.  Coir- 
irdl(a)f  shews,  that^  in  a  conveyance,  a  chattel,  not  a  fix- 
ture in  the  ordinaiy  sense  of  the  word,  may  pass  under 
dial  term,  if  an  intention  to  pass  it  can  be  collected  from 
die  context  [Parke,  R — By  a  sale  and  conveyance  of  a 
\am,  if  nothing  is  said  about  fixtures,  all  fixtures  pass  : 
Qdegram  v^Dias  Samtoa  (6).]  In  Eegma  v.  York  (c),  it 
US  held,  that  a  lease  was  a  contract  within  the  5  &  6  WilL 
i€L  76,  a  28,  the  words  of  that  statute  being  **  contract  or 
oqdoyment''  So  here  the  words  of  the  covenant  ought  to 
lae^  their  ordinary  legal  acceptation. 

Cur.  adv.  vult 

The  learned  Judges,  having  differed  in  opinion,  now  de- 
li?eied  their  judgments  seriatim. 

Kabtik,  R — ^This  is  a  case  stated  by  the  parties,  without 
ttj  pleadings,  for  the  judgment  of  the  Court,  under  the 
Common  Law  Procedure  Act,  1852. 

By  indenture  of  lease  dated  the  10th  of  May,  1853,  the 
Virquis  of  Camden  and  another  demised  to  the  plaintiff  a 
piece  of  land  therein  particularly  described,  together  with 
t  brick  messuage  then  erected  and  covered  in  upon  it, 
cJlfid  "  The  City  of  London,''  for  the  term  of  ninety-seven 
years  and  a  half  from  the  25th  of  March,  1853,  at  a  cer- 
tam  rent     The  indentmre  contained  the  following  cove- 
nant : — "  That  the  plaintifi^  at  the  expiration  or  sooner  de- 
tennination  of  the  said  term,  should  and  would  peaceably 
lorrender  and  deliver  up  the  said  demised  premises  imto 
the  said  Marquis  Camden,  &c.,   together  with  aU  locks, 
kejfs,  ba/rs,  boUa,  marble  and  other  chimney  pieces,  foot- 
paces, slabs,  anthd  other  fixtures,  and  articles  in  the  nature 
(^fixtures,  which  shall  ai  any  time  during  ike  said  term, 

(a)  \lLk  R674.  (6)  2  R  &  C.  76.         (c)  2  Q.  R847. 
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1854.        be  fixed  or  fastened  to  the  aaid  demised  premises,  or  bt 

Eluott      thereto  heUyiUfimg." 

B^QP  The  plaintiff  entered   and  took  poesesBion   under  tiw 

lease,  and  fitted  up  the  house  for  the  purposes  of  the  bwH 
Dees  of  a  tavern-keeper  and  licensed  victualler,  and  put  in 
KTiA  fixed  tn  thf  prrmisri!  (^rtnin  fixtiirf^  "f  th''  d(-»cription 
ami  o,(h''l   <nul   knova  u.^  tr.'.l.-  ji.dur.  ^   n,.<l  h'uaiU't    , 
fixtures,  and  which  are  set  forth   anil   eumnerated  in  i 
schedule  annexed  to  the  case ;  and  it  is  agreed  between  tie 
parties,  aad  it  is  to  tie  taken  as  admitted,  that  oil  the  &c- 
turea  would  be  removeable  by  the  tenant,  as  against  tU 
landlord,  as  trade  fixtures  or  tenant's  fixtures,  unless  tba 
covenant  above  set  fortli,  or  the  covenant  hereinafter  mat- 
tioned,  precludes  such  removal. 

In  December,  1853,  the  defendant  contracted  with  UN 
plaintiff  to  purchase  from  him  an  underlease  of  the  p^ 
mises,  with  an  agreement  that  the  defendant  should  pu^ 
chase  the  furniture,  fixtures,  stock  in  trade,  &c.,  at  a  vbIw 
tion.  In  pursuance  of  this  contract,  an  underlease  mi 
executed  by  the  plaintiflT,  which  contiuns  a  covenant  on  lk» 
part  of  the  defendant  in  the  same  words  as  those  in  ti* 
covenant  before  set  forth.     The  defendant  entered  into  asi 
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If  the  Court  should  be  of  opinion,  that  the  defendant  would        18^ 
lave  a  good  title  to  both  descriptions  of  fixtures,  judgment       Elliott 
is  to  be  entered  for  the  plaintiff  for  the  entire  sum  of       bishop. 
SISL  Ifo. ;  but  if  the  opinion  of  the  Court  be,  that  he  only 
voald  have  a  good  title  to  one  of  the  descriptions,  the  judg- 
vmi  18  to  be  entered  for  the  plaintiff  for  the  agreed  value 
of  such  description ;  and  if  the  opinion  of  the  Court  be, 
dttt  he  would  not  have  a  good  title  to  either  description, 
ften  the  judgment  was  to  be  entered  for  him. 

Ihe  case  has  been  argued  before  us,  and  the  line  of  argu- 
nient  urged  on  behalf  of  the  plaintiff  was,  that  there  were 
tbee  descriptions  of  fixtures  well  known  and  contemplated 
lijr  conveyancers,  and  designated  as  landlord's  fixtures, 
teDant  8  fixtures,  and  trade  fixtures ;  that  all  the  articlea 
^imtumed  in  the  lease  and  underlease  were  of  the  char- 
«flfer  of  landlord's  fixtures;  and  that>  upon  the  principle 
tf  construction  laid  down  in  Sandi/man  v.  Breach  (a)  and 
Utehen  V.  Shaw  (6),  viz.,  that>  where  general  words  follow 
IWiciilar  ones,  the  rule  is  to  construe  them  as  applicable 
*o  things  and  persons  ejusdem  generis,  landlord's  fixtures 
^ould  alone  be  considered  as  the  subject-matter  of  the 
covenant,  and  it  should  be  construed  not  to  extend  either 
*o  tenant  8  fixtures  or  trade  fixtures. 

The  word  "  fixture  "  is  a  modem  word.     It  is  stated  to 

^  80  by  Baron  Parke  in  Sheen  v.  Rickie  (c),   and  by 

I^rd  Campbell  in   Wiltshire  v.   Cotterill  (d\  where  his 

l^riship  observed,  that  it  is  not  to  be  foimd  in  the  Terms 

delaLey.     The  old  rule  laid  down  in  the  old  books  is, 

^^t,  if  the  tenant  or  the  occupier  of  a  house  or  land  annex 

^J^ythmg  to  the  freehold,  neither  he  or  his  representatives 

c^  afterwards  take  it  away,  the  maxim  being  "  quicquid 

P^antetur  solo,  solo  cedit :"  Minshall  v.  Lloyd  (e).     But  as 


(«)  7  R  &  C.  96.  ((£)  1  R  &  B.  674. 

%  6  A.  &  R729.  ie)  2  M.  &  W.  450. 

W5M.&W.175. 
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society  progressed,  and  tenants  for  lives  or  for  terms  of  yeat 
of  houses,  for  the  more  convenient  or  luxurious  oocupatioi 
of  them,  or  for  the  purposes  of  trade,  affixed  valuable  and 
expensive  articles  to  the  freehold,  the  injustioe  of  denjiqg 
the  tenant  the  right  to  remove  them  at  his  pleasure,  and 
deeming  such  things  practically  forfeited  to  the  owner  of 
the  fee  simple  by  the  mere  act  of  annexation,  became  if* 
parent  to  all ;  and  there  long  ago  sprung  up  a  rights  auo 
tioned  and  supported  both  by  the  Courts  of  Law  and 
Equity,  in  the  temporary  owner  or  occupier  of  real  prope^ 
ty  or  his  representative,  to  disannex  and  remove  certak 
articles,  although  annexed  by  him  to  the  freehold,  and 
these  articles  have  been  denominated  **  fixtures  f  and  tki 
best  definition  with  which  I  am  acquainted  is  that  giv^  k 
the  judgment  of  this  Court  in  HaUen  v  Runder{a),vL 
that  they  are  articles  which  were  originally  penoml 
chattels,  and  which,  although  they  have  been  annexed  f/^ 
the  freehold  by  a  temporary  occupier,  are  nevertheloi 
removeable,  and  of  course  saleable,  at  the  will  of  the  penon 
who  has  annexed  them.  The  term,  however,  does  not  in* 
elude  ever]rthing  which  is  fixed,  and  so  rendered  immove* 
able.  The  object  and  purpose  of  the  annexation  in  fixing 
must  be  looked  at ;  and  if  a  chattel  be  fixed  to  the  bdld* 
ing  merely  for  the  more  complete  enjoyment  and  user  of  it 
as  a  chattel,  it  is  not  a  fixture  at  all  in  the  technical  legil 
meaning  of  the  word,  but  still  remains  a  chattel.  Upon 
this  principle,  it  was  decided,  in  the  case  o[  HeUaweU^' 
Eastwood  (6),  that  cotton  spinning-machines,  screwed  into 
and  fixed  firmly  to  the  floor,  were  chattels  and  distrainabk 
for  rent 

From  the  above  explanation  of  the  term  ''  fixturea"  it  > 
obvious  that  the  expression  ''  landlord's  fixtures''  is  a  most  in- 
accurate one.  All  the  materials  of  a  house  are,  before  the/ 
are  fixed,  chattela     The  bricks,  the  mortar,  the  timber,  ^ 

(o)  1  C.  M.  &  R  266.  (6)  6  Ezch.  20ff. 
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I  all  the  other  materials  of  a  house  were  originally  ^  ^^^ 
raonal  chattels;  and  there  can  be  no  doubt,  that,  if 
lord  builds  the  house,  and  puts  in  for  the  purpose 
:deting  the  house,  for  instance,  chimney-pieces, 
toves,  bells^  &&,  which  are  in  the  house  when  let  to 
nt^  they  all  remain  the  property  of  the  landlord, 
part  of  the  house,  and  are  only  to  be  enjoyed  by 
nt  during  the  term,  and  are  not  removeable  by  him 
ly  more  than  the  walls  or  roofing  or  flooring.  It 
herefore,  inaccurate  to  apply  the  term  fixtures  to 
I  which  belongs  to  the  landlord;  but  probably  what 
by  the  term  **  landlord's  fixtures"  are  such  articles 
L  once  annexed  by  the  tenant^  cannot  be  disannexed 
▼ed  by  him ;  and  it  is  in  this  sense  I  understand 
I  to  have  been  used  by  the  learned  counsel  for  the 
There  is  no  doubt^  as  was  stated  by  him  in  his 
it,  that  where  there  is  a  covenant  in  the  lease  in  re- 
the  fixtures,  the  right  of  the  parties  in  respect  of 
ast  be  regulated  by  the  covenant;  and  his  conten- 
^  that,  upon  the  true  construction  of  the  covenants 
resent  case,  the  tenant  would  be  entitled  to  remove 
cture,  which,  by  the  general  rule  of  law  as  between 
and  tenant  independent  of  all  contract  or  covenant, 
i  have  a  right  to  remove. 

f  opinion,  the  argument  of  the  learned  counsel  fails 
le  of  the  descriptions  of  fixtures  in  question,  viz. 
fixturea     The  rule  of  construction  referred  to  by 
a  good  and  sound  one,  but  his  argument  fails  in 
foct,  for  all  the  articles  mentioned  in  the  covenants 
landlord's  fixtures  in  the  sense  in  which  that  ex- 
is  used  by  him.     If  all  these  articles  were  such  as, 
ice  annexed,  were  irremoveable  by  the  tenant,  there 
e  some  colour  for  his  argument,  but  they  are  not 
e  first  articles  mentioned  are  locks  and  keys.   These 
fixtures  at  alL     The  lock  is  part  of  the  house  as 
8  the  door  to  which  it  is  annexed.     The  key  is  of 

X  L  L  EXCH. 
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^  ^^^  .  itself  a  moveable  chattel,  but  beloi^  to  the  house  as  jtat 
Elliott  of  the  lock,  and  would  pass  by  a  conveyance  of  the  hens: 
Bishop.  Liford/s  C(i8e(a);  but  marble  chimney  pieces  are  aitkhi 
mentioned  in  the  covenants,  and  they  are  '*  tenant's  fit* ' 
tures''  properly  so  called,  and  but  for  the  covenant  woaMln 
clearly  removeable  by  the  tenant:  La/wUm  v.  ScJ/mumf^ 
There  can  be  no  doubt  whatever  that  if  the  tenant^  trnteri 
the  present  lease,  erected  marble  chimney  pieces  of  ite 
most  ornamental  and  expensive  character,  the  operaticiirf 
the  covenant  would  be,  that  he  could  not  remove  Umb 
during  the  term,  and  he  would  be  obliged  to  leave  them  m 
the  premises  at  its  expiration.  The  argument  of  the  leanied 
counsel,  therefore,  CeuIs  in  point  of  fisuH^;  and  in  my  opinki^ 
under  such  covenants  as  the  present,  where  a  tenant  oo?»- 
nants  to  deliver  up  **  marble  and  other  chimney  pieces,  aai 
all  other  fixtures  and  articlesin  the  nature  of  fixtures,  whki 
shall  at  any  time  during  the  term  be  fixed  or  fastened  to 
the  premises/'  he  must  leave  all  fixtures  which  are  annex- 
ed for  the  occupation  and  enjoyment  of  the  house  as  a 
house ;  for  instance,  grates  or  stoves  built  in  the  usual  iraf» 
bells,  the  wires  of  which  are  inserted  in  the  walls,  presBBi 
fixed  for  the  more  convenient  use  of  the  individuals  inlii- 
biting  the  house,  whoever  they  may  be ;  in  short,  all  fixtans 
which  render  the  house  more  convenient  and  habitable  as  a 
house ;  and,  assuming  that  the  articles  denominated  tenant's 
fixtures  in  this  case  are  of  this  character,  (which  I  have  no 
doubt  they  are),  in  my  opinion  the  tenant  under  the  lease 
would  have  no  title  to  or  right  to  sell  or  remove  them,  M 
that  they  would  belong  to  the  landlord,  and  the  tenant  i^ 
moving  them  would  be  Uable  to  an  action  at  the  suit  of  tbe 
Marquis  of  Camden;  and  that,  therefore,  as  to  the  value  of 
these  articles,  the  de£mdant  is  entitled  to  our  judgment 

As  to  the  other  description  of  fixtures,  I  think  the  plain- 
tiff is  entitled  to  recover  their  valua     I  assume  them  to  be 

(a)  11  Bep.  50  a.  (6)  1  H.  Bla.  259. 
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fixtures  put  up  exdusively  for  the  carrying  on  of  the  trade,  ^  ^0^- 
or  for  ornamenting  and  beautifying  the  house  as  a  pub- 
febousa  In  my  opinion  such  fixtures  are  entirely  out  of 
yb  oovenants,  and  the  rights  of  the  parties  in  respect  of 
kemaie  r^ulated  by  the  general  law.  In  the  absence  of 
UBinicI^  trade  fixtures  are  clearly  removeable  by  the  tenant^ 
ad  he  by  sale  may  give  a  good  title  to  the  purchaser. 
It  was  stated,  and  pressed  upon  us  as  a  ground  for  our 
iMasion,  that  conveyancers  considered,  that,  under  such  cove- 
wBto  as  the  present,  all  fixtures  usually  called  tenant's  fix- 
am  were  removeable;  but»  in  the  absence  of  authority  on 
hb  construction  of  any  particular  covenant^  I  think  our 
odgment  ought  to  be  founded  upon  the  application  of  the 
aown  l^al  rules  and  principles  for  construction,  and 
loduDg  else ;  the  adopting  of  any  other  course  would  lead 
0  imoertainty^  and  be  attended  with  mischievous  con- 
Bqaencea 

PlATF,  R — By  indenture  of  lease,  dated  the  18th  of 
febmaiy,  1853,  between  the  Marquis  of  Camden  of  the 
int  part^  the  Bev.  Thomas  Bandolph  of  the  second  part^ 
^  the  plaintiff  who  was  a  builder,  of  the  third  part,  the 
Harquis  of  Camden  demised  to  the  plaintiff  and  his  assigns 
^  piece  of  ground,  together  with  a  brick  messuage  then 
sected  and  covered  in  upon  the  ground,  or  on  some  part 
ifBKoi  aiid  described  as  "  The  City  of  London,"  and  all 
nuldings  then  subsisting  or  thereafter  to  be  erected  upon 
lie  same  ground,  or  upon  some  part  thereof:  to  hold  for  the 
^od  of  ninety-seven  years  and  a  half,  from  the  25th  of 
llarch,  1853. 

By  that  indenture  the  plaintiff  covenanted  with  the 
'(aiqms,  that  he  would,  at  the  expiration  of  the  term, 
)eaoeably  surrender  the  said  demised  premises  unto  the 
Ifarquis  Camden,  his  executors  or  assigns,  together  with 
A  locks,  keys,  bars,  bolts,  marble  and  other  chimney  pieces, 
'ooUpaoes,  slabs,  and  other  fixtures,  and  articles  in  the  nature 

ll2 
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of  fixtures,  which  shonld  at  any  time  during  the  said  tan 
be  fixed  or  fostened  to  the  Biud  demised  premiflM^  crk 
thereto  belonging. 

The  gen^td  role  of  law  {Kt>hibited  the  tenant  frona 

moving  any  chattel  which  he  had  annexed  to  the  hoia 
or  land  demised  to  him.  He  was  deemed  to  have  mad 
it,  by  siich  annexation,  a  part  of  the  freehold  and  a- 
lieritance,  according  to  the  maxim  "Quicquid  plantattf 
solo,  solo  cedit."  In  mitigation  of  the  rigour  of  this  nk, 
exceptions  in  favour  of  trade,  and  in  favour  of  the  eajaj-. 
ment  of  the  occupation,  have  been  introduced.  In  thesesfr- 
ceptions  have  originated  the  threefold  cla.ssification  of  laat 
lord's  Bxtures,  traile  fixtures,  and  tenant's  fixtures.  Itaj 
first  of  these  classes,  except  for  the  purposes  of  the  arraugB*, 
ment  of  the  subject  of  the  respective  rights  of  particuW 
landlords  and  tenants,  is,  perhaps,  incorrectly  denominate^' 
as  whatever  is  annexed  to  the  freehold  and  belongs  to  OH 
landlord  is  in  truth,  legally  speaking,  part  of  the  freehiM 
itself  But  when  chattels,  which,  although  annexed  to  tl* 
freehold  by  the  tenant,  the  law  does  not  allow  him  to  remnt 
and  chattels  which  a  tenant  usually  annexes  durii^  tta 
term  and  would  have  a  right  to  sever,  but  which,  in  Ut^' 
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fixed  chattel  belongs  to  the  landlord  or  the  tenant  must,  in         l^^* 
woe  instances^  depend   on  what  the  contracting  parties       Eluott 
jnpoBe  to  be  the  subject  of  the  demise.    This  appears  to       bishop. 
aie  to  be  one  of  those  instances. 

h  the  case  now  before  the  Court,  the  question  is,  what, 
looordiiig  to  the  true  construction  of  the  contract,  do  the 
Umb  ^uid  other  fixtures  and  articles  in  the  nature  of  fix- 
tao^  which  shall  at  any  time  during  the  said  term  be  fixed 
ir&stened  to  the  said  demised  premises,  or  be  thereto  be- 
In^ging,''  include?  The  plaintiff  contends  that  they  do  not 
itthde  more  than  are  usually  denominated  landlord's  fix- 
The  defendant  contends  that  they  include  all  fix- 
extending  therefore  not  only  to  the  tenant's  fixtures 
tl  distinguished  fi-om  landlord's  fixtures  and  trade  fixtures, 
kit  to  trade  fixtures  also.  The  lease  was  a  building  lease 
panted  to  a  builder,  and,  according  to  the  ordinary  prac- 
liee^  granted  after  the  house  had  been  covered  in.  He  was 
to  build  and  complete  the  house  which  the  landlord  was  to 
demise  to  him.  EUs  object  was,  to  acquire  a  profitable  use 
ef  ihe  land,  and  that  of  the  landlord  was,  at  all  events,  to 
secure  during  the  term  the  rent  reserved,  and  the  exist- 
ence, not  only  during  but  at  the  end  of  the  ninety-seven 
jfears  and  a  hal^  of  a  messuage  constructed  on  the  land 
aooording  to  the  dimensions  of  the  building  which  had  been 
eovered  in,  and  with  the  materials  ordinarily  adopted  in 
tbe  completion  of  such  a  messuage,  and  in  accordance  with 
the  modem  state  of  domestic  architecture.  Does  the  lan- 
guage of  the  covenant  in  question  exact  more  ?  It  cannot 
ttriy  be  doubted  that  the  contracting  parties  (whatever 
ibe  technical  inaccuracy  may  be)  treated  the  things  speci- 
fied in  the  covenant  as  fixtures  or  articles  in  the  nature  of 
fixtures^  viewing  probably  locks,  some  of  the  bars,  the  mar- 
Ue  and  other  chimney  pieces,  foot-paces,  and  slabs  fixed  or 
fitttaied  to  the  demised  premises  as  fixtures,  and  the  keys 
md  other  of  the  bars  as  articles  in  the  nature  of  fixtures, 
nd  belonging  to  the  premisea     A  lessor  executing,  when 
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1864,        the  house  was  but  covered  in,  a  lease  (not  only  of  Lh^ 

Bluoti      ground,  but  of  the  house  and  all  other  buiidingB  then  nC^ 

Bishop.       Bisting  or  thereafter  to  be  erected),  might  naturally  eiM« 

such  a  covenant,  in  order  to  secure  to  the  revernoner  tlic 

RUTiendcr  of  a  perfect  messuage  and  perfect  buildinga 

In  the  precedent  of  a  lease  to  be  granted  in  similar  <a^ 
cumstanccs,  which  ia  to  be  found  in  the  357th  page  of  Milb' 
Practice  of  Conveyancing,  published  in  17+5,  I  find  a  ami-   1 
lar  covenant,  by  which  the  builder  engaged  to  siurendei    I 
at  the  end  of  the  term  imto  the  lessor,  or  his  assigns,  Hu  ^ 
demised   premises,   well    and    sufficiently   repaired,  io^ 
ther  with  all   wainscot^  window  shutters,    hearths,  edalft 
chimney  pieces,  and  other  things  thereto  affixed  and  be- 
longing. 

The  foot-paces  clearly  belong  to  the  landlord.  Johiwo 
and  Chaml)ers,  in  their  Dictionaries,  distinctly  describe  tJ«« 
a»  the  landing  places  at  the  tops  of  or  between  flights  of  stun 
Slabs,  probably,  are  meant  to  describe  flat  pieces  of  stone  »' 
wood  laid  in  the  ground  immediately  inside  or  outside  iBJ 
of  the  outer  doors.  If  so,  they  wotild  belong  to  the  bnd- 
lord.  Locks,  keys,  and  bars  belong  to  the  landlord;  »■ 
would  a  loose  shutter,  which,  for  security  of  the  house,  wM 
rc<iuirod  to  be  put  up  every  night  and  fastened  by  a  [HIL 

In  Puole'a  caae  (a),  the  only  reported  case  bearing  «■ 
this  subject,  in  wliich  chimney  pieces  were  the  subject  (I 
controversy.  Lord  HoU  distinctly  ruled,  that  the  sheiift    I 
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qqdy  that  role  in  the  decision  of  either  of  those  two  cases, 
efixst  related  to  a  fire  engine  erected  for  the  benefit  of 
oiliay;  and  the  second,  to  the  utensils  of  a  brewery, 
idi  had  been  daimed  by  a  mortgagee  of  the  brewhouse 
I  its  appurtenances. 

n  Lawton,  Executor,  v.  SaJ/mon  (a),  which  was  a  con- 
ay  between  the  executor  and  the  heir  of  the  testator, 
itfier  salt  pans  laid  down  by  the  testator  were  part  of 
pcEBonal  estate.  Lord  Mcmsfieldy  in  adverting  to  the  re- 
tixm  of  the  general  rule  in  favour  of  the  tenant^  is  report- 
ohavesaid,  that  erections  for  canyingon  any  trade,  mar- 
zhimney  pieces,  and  the  like,  when  put  up  by  the  tenant^ 
lit  be  taken  away;  and  to  have  added,  that  *'  this  is  no 
ry  to  the  landlord,  for  that  the  tenant  leaves  the  pre- 
ss in  the  state  in  which  he  found  them,  and  the  tenant 
aiefited.'' 

I Skoea  v.  Maw(b),  Lord  EUeriboraugh,  in  giving  the 
iment  of  the  Court  of  King's  Bench,  quotes  Lord  Holt's 
notion  between  the  utensils  of  the  tenant's  trade  and 
bearths  and  chimney  pieces  in  his  house,  and  then  pro- 
8  thus — *'  The  indulgence  in  favour  of  the  tenant  for 
8  during  the  term  has  been  since  carried  still  further, 
he  has  been  allowed  to  carry  away  TnoMers  of  oma- 
t,  as  orrvamefrUal  marble  chimney  pieces,  pier  glasses, 
jings,  wainscot  fixed  only  by  screws,  and  the  like." 
introduction  of  the  word  ornamental  tends  to  shew 
the  Court  of  King's  Bench  did  not  understand  the  ob- 
fttion  of  Lord  Hardwicke  and  Lord  Ma/nsfield,  in  the 
8  I  have  quoted,  to  apply  to  marble  chimney  pieces 
erally,  but  to  ornamental  marble  chimney  pieces  only. 
Budda/nd  v.  Butterfield  (c),  in  which  the  Court  of  Com- 
1  Pleas,  in  delivering  their  judgment  that  a  conserva- 
r  built  on  the  demised  land  could  not  be  removed,  ap- 
r  to  take  that  view,  when  they  say,  ''  the  relaxation  has 

»)  I  H.  Bla.  269,  n.      (b)  3  East,  38.      (c)  2  Brod.  &  Bing.  58. 
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been  in  fiavour  of  matters  of  ornament^  such  as  ornamem 
chimney  pieces^  pier  glasses,  hangings,  wainscot  fixed 
screws,  and  the  like/'    Both  the  expressions  taken 
concur  to  establish  that  the  ornamental  character  of 
chimney  piece  put  up  by  the  tenant^  and  not  the  mateiiari 
of  which  it  may  be  formed,  confers  the  privilege  of  removaL 

It  seems  to  me,  that  the  privilege  is  not  derived  firom  anjr 
other  source;  consequently,  that  no  one  of  the  things  specKu' 
fied  in  the  covenant  would  be  necessarily  removeable  as  ^'^, 
tenant's  fixture.     It  should  also  be  observed,  that  the  mea* 
suage,  which  was  to  be  parcel  of  the  subject  demised,  nas  : 
to  be  completed  by  the  lessee,  and,  when  completed,  WM  •] 
to  belong  to  the  landlord,  subject  to  the  holding  of  the  j 
lessee  and  his  assigns  during  the  term ;  and  that  it  does 
not  appear  that  he  was  not  bound  by  his  building  contnci  ; 
to  place  in  some  of  the  apartments  marble  chimney  pieoefli 
If  he  was  bound  to  do  so,  they,  on  being  fixed,  would  be- 
come part  of  the  house,  which  under  the  lease  he  took  of 
the  lessor,  and  the  reason  assigned  by  Lord  HoU  in  Pool$*B 
case  for  his  decision  would  apply,  and  that  assigned  b; 
Lord  Mansfield  in  Lawton  v.  Salmon  for  the  right  of 
removal  would  be  wholly  inappUcable. 

If  teuant's  fixtures  were  to  be  given  up  at  the  end  of 
the  term,  one  would  have  expected  some  one  of  them  to 
have  been  nominated.  If  such  had  been  the  intention  of 
the  parties,  would  not,  from  amongst  the  numerous  heads 
of  tenant's  fixtures,  grates,  ranges,  ovens,  stoves,  jacks,  cop- 
pers, bells,  gas  fittings,  blinds,  fixed  tables,  water  tubs,  cup- 
boards, &c,  the  covenantee  have  required  the  specific  in- 
troduction of  one  or  more  of  them  into  the  covenant  Tsk' 
ing  for  granted  that  the  defendant's  covenant  to  repair  cor- 
responds, as  it  ought  to  do,  with  the  plaintiff's  covenant 
to  repair  in  the  lease  to  the  plaintiff  and  finding  that 
the  Marquis  Camden  demised  the  grounds  and  buildiogs 
only,  that  the  lease  does  not  contain  any  engagement  on 
the  part  of  the  plaintiff  to  preserve  or  keep  in  repair  d<ir- 
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j.  ingthetonanj^^/io^rea,  and  tlmttJie  covenant  to  surrender         ^^'*- 
Aw  not  specify  any  sabject  which  the  reversioner  would       Eluott 
not  be  entitled  to  as  part  of  or  belonging  to  the  demised       Biraop. 
preouKfi,  I  am  of  opinion  that  the  words  "  other  fixtures 
vUch  shall  be  fixed  or  fastened  to  the  said  demised  pre- 
tm,  and  the  articles  in  the  nature  of  fixtures,  which  shall 
k  to  the  demised  premises  belonging,"  must  be  restricted 
tobtores  and  articles  of  the  same  kind  as  those  previously 
tjiedfied,  and  that  they  do  not  include  any  tenant  s  fixtures 
iteever. 

Wherefore,  I  think  the  plaintiff  is  entitled  to  the  judg- 
Jientof  the  Court  for  the  whole  sum  of  573L  16«. 

Pabke,  R — The  question  in  this  case  for  the  opinion  of 
tlie  Court  is  stated  to  be,  whether,  under  the  circumstances 
tte&tioned  in  the  special  case,  the  plaintiff  had  any  right  or 
title  to  sell  the  fixtures  described  in  it  as  tenant's  or  trade 
ixtiires  respectively ;  and  whether  the  defendant,  upon 
PjtDg  for  the  same,  will  have  a  good  title  to  them,  and 
^  be  entitled,  during  the  continuance  of  the  imderlease,  or 
•tits  expiration,  to  detach  or  remove  either  set  of  fixtures 
fiwn  the  demised  premises  as  his  property,  without  being 
goilty  of  a  breach  of  covenant  in  the  underlease. 

This  question  depends  entirely  upon  the  construction  of 
tke  covenant  in  the  underlease  from  the  plaintiff  to  the 
d^ndant,  which,  according  to  the  contract  between  the 
pUntiff  and  the  defendant,  was  to  contain,  and  did  contain, 
iD  and  every  the  like  or  similar  covenants,  as  were  expressed 
ud  contained  on  the  lessee's  part>  in  the  original  lease 
0  the  plaintiff,  or  as  near  thereto  as  circumstances  would 

The  material  covenant  on  which  the  case  depends  is  this : — 
ha  Lordship  read  the  covenant  in  the  imderlease  (a).]  Both 
iptioDS  of  fixtures,  which  are  the  subject  of  this  in- 

(a)  Aute,  p.  500. 


EXCHBQDEB  BJEPOBISL 

quiry,  nmall;  called,  when  fixed  by  the  tenant  toniBJ 
fixtures  and  trade  fixtures,  would  clearly  be  removeoUe  1 
the  tenant  during  the  teim.  The  questitm  then  u^  wbeAi 
the  efibct  of  this  covenant  is  to  prevent  the  removal  of  eitk 
one  ox  both.  I  am  of  opinion,  that  it  prevents  the  remov 
of  both  ;  but  I  feel  satisfied,  that  it  prevents  that  of  liwii 
fixtures,  but  have  bad  some  litUe  doubt  as  to  taari 
fixtures. 

The  covenant  is  exiness^  "  to  surrender  and  delinr  If 
tlif  demised  premises,  with  all  locks,  keys,  tars,  bolls,  ma;- 
lite  or  other  chimney  pieces,  foot-p^ices,  slabs,  and  o&ei 
fixtures  and  articles  in  the  nature  of  fixtures,  which  M 
at  any  time  during  the  term  be  fixed  or  fastened  tbeieti\ 
or  be  thereto  belonging."  These  words  arc  very  geuMsL 
but  they  cannot  be  construed  strictly,  so  as  to  require  tbc 
identical  locks  and  keys  originally  belonging  to  the  houKi 
or  the  identical  fixtures  originally  attached  to  the  buildings 
to  be  dehvered  up  at  the  end  of  the  term,  otherwue  it 
would  prevent  the  tenant  from  having  an  improved  lo^ 
and  key,  or  from  altering  a  chimney  piece  or  slab,  bot 
they  would  certainly  prevent  the  tenant  &wm  removing  ths 
substituted  locks,  keys,  and  chimney  pieces  or  e1^  ttr 
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powoal  datiels  annexed  to  the  freehold,  but  which  are      ^^^^^ 
lODOFeable  at  the  will  of  the  tenant:  HcMen  v.  Rv/nder(a) ; 
nd  tbe  words  of  the  covenant  are  very  general,  and  extend 
lolcnij  to  dS  fixtures,  but  articles  in  the  natiure  of  fixturesw 

Bb(^  tiien,  the  plaintiff  contends,  that  the  rule  of  con- 
AnetiOD,  "noBcitur a  sociis'*  ought  to  beappUed,  and  that, 
i^tppljing  it^  the  particular  words  of  the  context  shew  that 
the  fixtures^  &a  meant  by  the  covenant  were  la/ncUord's 
fitores,  and  not  removeable  tenant's  fixturea  I  do  not 
impute  that  such  arule  of  construction  ought  to  be  applied; 
hA  I  say  that  it  will  not  in  this  case  produce  any  limitation 
if  the  general  words.  The  term  ''landlord's  fixtures'' 
B  such  things  as  the  landlord  chooses  to  annex  to  the 
faehdd  and  to  demise  with  it^  and  which,  of  course,  the 
iMoit  has  no  right  to  remove,  and  must  restore  at  the  end 
rfiiie  term ;  and  the  argument^  therefore,  is  in  effect  this, 
,  Ibk  the  oovenant  was  only  to  secure  the  landlord's  right, 
'  Ikdie  end  of  the  term,  to  have  his  house  with  the  fixtures 
lAioh  he  annexed  to  it  restored  to  him.  It,  therefore, 
dridged  no  right  of  the  tenant  to  remove,  but  only  was  a 
IBemity  for  his  own.  But^  in  the  first  place,  in  this  par- 
tionlar  case,  there  really  were  no  landlord's  fixtures  in  point 
fif  fact  All  thefixtiures  referred  to  in  this  covenant  may  be 
Uened  to  be  such  as  had  been  fixed,  or  were  to  be  fixed,  by 
Ate  tenant  himself ;  and  were  not  already  fixed  by  the  land- 
M.  The  house,  by  the  original  lease,  was  demised  as  an 
vfinished  house,  and  the  original  covenant  by  the  plaintiff, 
ind  the  covenant  by  the  defendant  in  the  same  terms,  both 
contemplate  that  the  house  was  to  be  finished  and  fitted  up 
hj  the  tenant^  and  it  is  expressly  stated  that  it  was  so  fitted 
ip  as  a  public  house. 

But  then  it  may  be  said,  that  the  covenant  ought  to  be 
-Itaslnied  by  the  context  to  extend  only  to  such  fixtures  as 
uauaUy  termed  landlord's  fixtures,  and  as  orddmurily, 

(a)  1  C.  M.  &  R  276. 
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though  not  in  thia  particular  case,  were  attached  by  the  land- 
lord himeel^  or  if  attached  by  the  tenant  could  not  be  i» 
moved  by  him.     Now,  in  this  case,  though  locks,  key^  tm^ 

and  bolts  ivro  either  in  fact,  or  coiistntctively,  parcel  of  ti»;i 
freehold,  and  are  usually  provided  by  the  landlord,  and  beloDp| 
to  him,  and  may  be  usually  termed  landlord's  fixturt*,  and  i'\ 
fixed  by  the  tenant  proliably  could  not  be  removed  byhimj;, 
yet  marble  chimney  pieces  are  articles,  which,  being  of  Mt 
ornamental  nature,  are  usually  considered  when  fixed  totis- 
freehold  by  the  tenant  removeable  as  tenaTit's  fixtures,  BiJ>1 
have  been  stated  so  to  be  by  Lord  Hardw-icke,  {iairtoftf, 
Lawton{a),   and    Ex    parte    QuiiU!y{b)),    and    by  Lorfil 
Mansfield  in  Laiiiton  v.  LaAuton(c);  so  that  the  spewl; 
instances  given  in  the  context,  are  not  all  eucb  as  are 
called  landlord's  fixtures,  and  therefore  tbo  other 
and  articles  in  the  nature  of  fixtures  cannot  be  limited  to 
what  are  usually  termed  landlord's  fixtures,   but  ougfatti 
Imve  their  fidl  effect.     When,  therefore,  the  tenant  otff* 
nants  to  deliver  up  the  house  with  all  fixtures  attachedtn 
it  by  himself,  he  is  bound  to  deliver  up  all;  and  the  sptra 
fyiug  ])articular  fixtures,  some  of  wliich  are,  and  some  an 
removeable  in  general  by  the  tonnnt.  cannot  make  the  ltt< 
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ttni    The  covenant  would  not  oblige  the  defendant  to      ^Jf^ 
ki?e  a  taming  lathe  or  spinning  machine,  if  he  chose  to 
ve  one^  on  the  demised  premises,  which  was  merely  fixed 
far  the  purpose  of  using  it  more  conveniently  as  a  machine. 
floDe  of  the  articles  mentioned  in  the  schedule  appear  to 
&II  widiin  the  description  of  such  chattels,  but  they  are  all 
ixed  for  the  better  enjoyment  of  the  house  as  a  public 
kose.    Nor  does  this  seem  to  be  a  question  left  to  us  for 
flor  decision.     We  are  only  to  decide  whether  all  fixtures 
viiidi  are  fixed  to  the  house  for  the  better  use  of  it>  though 
'  in  the  absence  of  a  covenant  removeable  by  the  tenant,  are 
If  this  particular  covenant  prevented  from  being  so. 

It  is  further  to  be  observed,  that  the  house  may  be  reason- 
lUy  inferred  from  the  original  lease  to  have  been  intended 
to  be  used  as  a  public  house,  and  the  covenant  in  the  un- 
deriease  is  to  be  construed  with  reference  to  it  The  un- 
deikase  was  taken  for  the  purpose  of  its  being  so  used. 
Here  is,  therefore,  no  reason  why  the  general  term  "  fix- 
tures and  articles  in  the  nature  of  fixtures''  should  not  extend 
to  those  things  which  are  made  part  of  the  dwelling-house, 
far  the  sake  of  carrying  on  a  particular  species  of  trade  in 
i  I  think  they  ought  to  be  so  construed.  The  only 
Awibt  I  have  felt  is,  that,  by  the  terms  of  the  covenant  so 
construed,  an  obligation  would  be  created  to  continue  the 
Iwuse  08  a  public  house  for  the  whole  term  of  ninety-seven 
yeaiB,  as  none  of  the  trade  fixtures,  when  once  attached, 
^d  be  removed,  except  as  above  suggested  for  the  sake  of 
^Instituting  others.  That  diflfers  this  case  from  that  of  a 
'"^re  dweUing-house,  and  the  fixtures,  which  both  parties 
''Questionably  mean  in  an  ordinary  occupation  lease  to  con- 
^ue  for  the  whole  term.  In  this  case,  however,  both  par- 
^^  may  be  presumed  to  have  intended  the  trade  to-be  car- 
^^  on  for  the  whole  term,  which  I  infer  from  the  purchase 
^  the  goodwill  and  the  price  given  for  it,  and  the  purchase 
^^  the  stock  in  trade  and  trade  fixtures;  and  I  therefore 
^Wnk  there  is  nothing  unreasonable  in  putting  the  natural 
instruction  on  the  words  "  all  fixtures,  and  all  things  in 
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tlie  uatwre  of  fixtures."     I  think  the  judgment  shoi 
for  the  ilefondant,  on  the  ground  that  the  phtintifF  had 
right  to  sell  either  one  description  of  fixtures  or  tlie  olhet 

Judgment  for  the  plaintiff  for  501/.,  the  val 
of  the  trade  Exturea. 


BoviH,  in  the  following  Term,  moved  for  the  judj 
the  Court  as  to  the  costs  of  the  action.     The  +7th  aeel 
of  "  The  Common  Law  Procedure  Act,  1852,"  enables'^ 
partiea  to  enter  into  an  agreement  as  to  costs.     Then 
tho  48th  section,  "  In  case  no  agreement  Hhall  be  enla 
into  as  to  the  costs  of  such  action,  the  costs  shall 
the  event,  and  be  recovered  by  the  successful  party. 
this  case,  the  event  is  in  favour  of  the  plaintiiC     [j 
R — It   is   as  if  the    plaintiff   had   sued    in    trover 
tenant's  fixtures  and  trade  fixtures,  and  quoad  the  ti 
fixtures  had  succeedeil,  \mt  as  to  the  tenant's  fixtures 
failed     Then  the  plaintiff  is  entitled  to  tbe  general  o 
of  the  cause,  and  the  defendant  is  entitled  to  setroff 
costs  of  the  part  found  for  him,  which  are  in  truth  not 
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1854. 

The  Nobth  British  Insurance  Company  v,  Lloyd.       Nav,u. 

I IHE  dedaxation  alleged  that  the  plaintifiEs  lent  to  Sir  The  rule 
Thomas  Br^jicker,  deceased,  the  sum  of  10,000i.,  upon  the  ^  iILuS^cm 
scanty  of  certain  shares  in  public  companies,  on  the  terms,  "^'li*^^^^!^* 
ttift  if  during  the  continuance  of  the  loan  the  market  all  material 
nhe  of  the  said  shares  or  any  of  them,  according  to  the  known  to  the 
bwrt  price  quoted  in  lie  list  published  under  the  au-  ^^j^^ 
fcrity  of  the  Liverpool  Stock  Exchange,  should  not  be  though  there 

^  ...         ^  QO  ft^ud  in 

jlper  cent  above  the  money  owing  on  the  said  security,  the  conceal- 

is  said  Sir  T.  Brancker  would,  within  three  days  upon  ^tendtTtSe 

hbg  required,  either  fdmish  additional  securities,  to  the  ^°^^^ 

ion  of  the  plainti£&,  or,  at  the  option  of  the  plain-  the  latter  case, 


\^  1       i»    .1  •      •     -I  •  the  conceal- 

W  repay  so  much  of  the  pnncipal  money  owmg  as  ment,  to  viti- 
^AoqU  always  maintain  the  value  of  the  said  securities  at  ^^t^^i^"^' 
JOl  per  cent  above  the  money  owing;  and  that,  if  the  be  fraudulent. 

^j  o-    m  T>  *f  ^  j^  obtained 

w  Sir  T.  Brancker  should  make  default  in  payment  of  a  loan  of 
jO  monies  and  interest  due  on  the  26th  of  April,  1848,  or  Jh;^J^^fiS! 
'in  the  meantime  he  should  commit  any  breach,  or  fail  ^  insurance 

•^      ^  company,  on 

Si  performance  of  any  of  the  terms  of  the  said  agreement,  the  deposit  of 
fte  plaintiffs  should  be  at  liberty  to  sell  the  said  shares,  ehares,  with  a 
•d  repay  themselves  the  principal  and  interest  dua — The  Jh^t^^nhe 
Wanition  then  averred,  that  the  defendant  and  certain  market  value 

of  the  shares 
foil  below 
*Mhiii  amount,  A.  should  either  furnish  fresh  shares  or  pay  their  value,  so  as  to  leave  a 
P*  torpluA.  When  the  time  for  repayment  of  the  loan  arrived,  the  shares  having  fallen 
^^oe,  the  time  was  extended  to  a  further  period  on  the  deposit  of  additional  shares 
J^tbe  acceptance  of  A.'s  brother  (B.)  to  the  amount  of  2000/.  Before  the  loan  became 
^  in  pursuance  of  the  terms  of  this  second  arrangement,  B.  applied  to  the  plaintiffs 
!^  released  from  his  acceptance,  upon  procuring  the  guarantee  of  the  defendant  and 
^l*^  others  for  500/.  each.  The  plainti^  assented  to  this  arrangement.  A.  then  informed 
*^defendant  of  the  loan  and  of  its  terms,  and  told  him,  that,  unless  he  could  procure  secu- 
^1  his  shares  would  be  sold  at  a  great  loss ;  but  the  arrangement  as  to  the  withdrawal  of 
^■ieoeptance  was  not  communicated  to  the  defendant,  and  he  was  wholly  ignorant  of  it. 
*»•  defendant  executed  a  guarantee,  which  did  not  refer  to  B.'s  acceptance  for  2000/,  but 
r*^the  consideration  for  the  guarantee  to  be  the  original  loan,  and  of  the  plaintifis'  agree- 
^KBw)t  to  require  any  further  security  in  the  event  of  the  depreciation  of  the  shares  aspro- 
^^  Cor  by  the  original  agreement.  In  an  action  on  this  guarantee — Ileldf  that  the  non- 
^l^mucation  of  the  private  arrangement  between  the  plaintifiEs  and  A.  and  his  brother  did 
waount  to  constructive  fraud,  and  afforded  no  defence  to  the  action. 

^^^  X.  .MM  EXCH. 
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penoQs  afterwards  made  and  submitted  the 


irig  agreement  and  undertaking  with  the  pbuntifb  ii 
ence  to  the  said  advance  (that  is  to  say) :  "  Id  otx 
tion  of  an  advance  of  10,0002.  made  by  the  said 
BritiRh  Insurance  Company  to  Sir  T.  Brancker,  up 
securitifiB  of  certain  shares  specified  in  an  agreetne 
tween  the  said  parties,  bearing  date  the  8th  of  Nor 
1847,  and  of  the  said  company  agreeing  not  to  lequi 
further  security,  in  consequence  of  the  depreciAtun 
said  shares,  as  provided  in  theAud  agreemml^  \ 
undersigned  do  hereby  undertake  and  agree  to  giu 
the  said  North  British  Insurance  Company  from  a 
or  damage  which  they  may  susbun,  in  case,  upon 
of  the  said  shares,  the  net  proceeds  thereof  shall  pi 
sufficient  for  the  payment  of  the  said  loan  of  1 
with  int««st  thereon ;  provided,  that  our  liabili^ 
this  guarantee  shall  not  exceed  the  amount  placed  0 
to  our  respective  signatures ;  and  also,  that  any  la* 
may  be  sustained  shall  be  paid  by  us  only  in  lataal 
portion  to  the  amount  guaranteed  by  each  party; 
further  agree,  that  the  right  of  the  North  British  Im 
Company  to  recover  uf»on  this  guarantee  shall  not 
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W  agreed  between  all  the  parties  to  the  transaction  afore-  ^^^^^ 

^mi,  that  the  plaintifi&»  instead  of  selling  the  said  shares  so  North 

imed  by  them  as  aforesaid,  should  themselves  take  to  gnsAiroi  Co. 


have  the  said  shares  as  their  own  at  the  then  highest 

TMsket  price  thereof,  to  wit^  at  the  sum  of  50221.  38.  9cL — 

fte  dedaiation  then  further  alleged,  that  there  still  re- 

uineddue  to  the  plaintiflh  in  respect  of  the  said  advance, 

$ni  within  the  meaning   of  the  said   undertaking  and 

fmnitee  of  the  defendant,  a  sum  tax  exceeding  the  sum 

2000L  guaranteed  by  the  said  undertaking,  to  yrit,  the 

of  54902.  Is.  lOd. ;  and  averred,  that  the  defendant^ 

rh  requested,  had  not  paid  his  proportion  or  simi  of 

The  defendant  pleaded,  first,  a  denial  of  any  such  agree- 
between  the  plaintiffs  and  Sir  T.  Brancker  as  the 
mentioned  and  referred  to  in  the  agreement 
imd  undertaking  subscribed  by  the  defendant ;  and,  thirdly, 
he  was  induced  to  make  and  subscribe  the  said  agre^ 
it  by  the  fraud,  covin,  and  misrepresentation  of  the 
ifamtifEB  and  of  others  in  collusion  with  them.  The  plain- 
took  issue  on  these  pleas. 
At  the  trial,  before  Growder,  J.,  at  the  last  Liverpool 
it  appeared  that,  in  the  year  1846,  Sir  Thomas 
had  obtained  {rom  the  plaintiffs  a  loan  of  10,0002. 
fir  twelve  months,  upon  the  deposit  of  certain  railway 
l^torefl^  and  subject  to  the  condition  that  if  the  shares 
iktdid  &I1  202.  per  cent  below  the  then  market  value,  Sir 
i,  BkufedLer  should  either  furnish  new  shares  or  pay  their 
^dtte^  flo  as  to  leave  a  surplus  of  202.  per  cent  At  the  end 
«f  tibe  year,  the  value  of  the  shares  having  fallen  consider- 
wbfyt  an  agreement  was  come  to,  by  which  the  loan  was 
mewed  for  the  iurther  period  of  six  months,  upon  an  addi- 
lonel  deposit  of  shares  being  made,  and  a  further  deposit 
vith  the  plaintifib  of  a  bill  of  exchange  for  20002.  for  six 
BoncUifli,  drawn  by  Sir  T.  Brancker  upon,  and  accepted  by, 
brother  James  Brancker.     In  January,  1848,  James 
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Brancker  wrote  to  the  plaintifls'  manager,  proposii^  t 

a  guarantee,  to  be  given  by  the  defendant  and  three  t 
persons  m  thn  amount  of  500/,  each,  should  be  taken  li 
plaintiffa  in  substitution  of  his  aceeptauce  for  2000i. 
T.  Brsmcker  applied  to  the  defendant  to  execute  the  g 
tee,  stating  that  the  shares  which  he  had  deposited  v 
plaintifls  would  be  sold  at  a  great  sacrifice  unless  ho 
obtain   such  additional  security.      The  defendant  i 
ingly  executed  the   guarantee  stated  in   the   dec 
This  guarantee  had  been  prepared  by  tlie  plaintt 
citor,  from  a  draft  made  by  James  Brancker ;  but  c 
the  fact  of  the  existence  of  James  Brancker's  accept 
nor  the  withdrawal  of  it  were  conimimicated   to  the  i 
fendant,  nor   had   he  any  knowledge   thereof.      The  ( 
fendaut,  who  appeared  as  a  witness,  stated  that  if  he  1 
known   the  facts  which  had  not  been  communicate 
would  not  have  executed  the  guarantee ;  but  he  adni 
on  cross-examination,  that  he  relied  on  the  solvency  a 
T.  Brancker.     Under  tliese  circumstances,  it  waa  eubmitte 
on  the  part  of  the  defendant,  that  the  non-communici 
to  the  defendant  of  the  facts  with  regard  to  the  i 
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Mb  ought  to  have  been  informed  of  the  fact  that  the  se- 
given  by  him  was  taken  by  the  plainti£&  in  substitu- 
of  the  acceptance  of  James  Brancker,  and  not  solely 
the  terms  stated  in  the  guarantee  itself.     By  the  non- 
eommunication  or  concealment  of  this  most  material  cir- 
comrtBQce,  the  position  of  the  defendant  was  altered.     If 
lie  liad  known  all  the  circumstances,  he  would  have  had  an 
Cfpartamtj  of  making  further  inquiries,  which  might  have 
to  his  refusing  to  become  surety.     It  is  a  general  rule 
tf  law,  that  a  party  about  to  become  surety  is  entitled  to 
every  circumstance  connected  with  his  principal's 
ion.     [Parke,  B. — ^That  rule,  no  doubt,  is  applicable  to 
of  assurance ;  but  what  authority  is  there  for  say- 
that  it  is  extended  to  cases  of  suretyship  ?]     In  Pidcock 
Bishop  (a),  Abbott,  C.  J.,  said :  "  I  am  of  opinion  that  a 
giving  a  guaxantee  ought  to  be  informed  of  any 
bargain  made  between  the  vendor  and  vendee  of 
which  may  have  the  e£fect  of  varying  the  degree  of 
lesponsibility."    Here  the  true  ground  upon  which  the 
goaiantee  was  required  from  the  defendant  was  not  com- 
lamnicated  to  him.      [Pollock,  C.  B. — In  the  case  relied 
mfOBf  a  gross  fraud  was  practised  upon  the  party  from 
•wbom  the  security  was  obtained ;  for  the  private  bargain  be- 
the  vendor  and  vendee  was,  that  the  vendee  should 
more  than  the  market  price  of  the  goods,  and  that  such 
should  go  to  wipe  off  an  old  debt  due  from  the  vendee 
4>  the  vendor.      Alderaon,  B. — ^The  surety  there  was  given 
te  understand  that  the  parties  were  trading  together,  im- 
||png,  as  a  matter  of  course,  that  they  were  trading  on  the 
ami  terms.]    Here  the  private  bargain  between  the  plain- 
iMi  and  the  debtor  was,  that  the  security  of  a  third  party 
dionld  be  given  up.     [Parke,  B. — If  a  fact  ought  to  be 
mentioned  by  the  creditor  to  the  surety,  the  omission  to 
eommunicate  it  may  amoimt  to  a  fraud.]    In  RaUton  v. 
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tional,  or  with  a  view  to  any  advantage  to  himself 
B. — Ha/mUton  v.  Watson  (6)  lays  down  a  contrary 
There,  Lord  Ca/mpbeU,  C.  J.,  said :  ''  Tour  Lordahi 
particularly  notice  what  Hie  nature  of  the  oontau 
is  suretyship  upon  a  cash  account  Now,  the  qui 
what,  upon  entering  into  such  a  contract,  ought  t 
closed  ?  And  I  venture  to  say,  that^  if  your  Lordsfa 
to  adopt  the  principles  laid  down  and  contended 
the  appellant's  counsel  here,  that  you  would  entire! 
up  those  transactions  in  Scotland  of  giving  secoii 
a  cash  account,  because  no  bankers  would  rest 
that  they  had  a  securi^  for  the  advance  they  ms 
it  is  contended,  it  is  essentially  necessary  that  ev 
should  be  disclosed  by  the  creditor  that  is  materia 
surety  to  know.  If  such  was  the  rule,  it  would  1 
pensably  necessary  for  the  bankers  to  whom  the  se 
to  be  given  to  state  how  the  account  has  bee 
whether  the  debtor  was  in  the  habit  of  overK 
whether  he  was  pimctual  in  his  dealings ;  whethei 
formed  his  promises  in  an  honourable  manner: 
these  things  are  extremely  material  for  the  surety 
But  unless  questions  be  particularly  put  by  the  i 
gain  this  information,  I  hold  that  it  is  quite  uni 
for  the  creditor,  to  whom  the  suretyship  is  to  be  | 
make  any  such  disclosure ;  and  I  should  think  1 
mifirht  be  considered  as  the  criterion  whether  the  d 
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in,  that  is,  whether  there  be  a  contract  between  the  ^^^^ 

»r  and  the  creditor,  to  the  effect  that  his  position  shall  North 

different  from  that  which  the  surety  might  naturally  susakob  Co. 

;  and  if  so,  the  surety  is  to  see  whether  that  is  dia-  *'- 


to  him.     But  if  there  be  nothing  which  might  not 

ly  take  place  between  these  parties,  then,  if  the 

would  guard  against  particular  perils,  he  must  put 

qWBtion,  and  he  must  gain  the  information  which  he 

Now,  I  deny  that  it  is  established  that  the  rule 

obtains  in  policies  of  assurance  is  applicable  to  cases 

wireiyship.    The  creditor  in  such -case  is  not  bound  to 

every  tact  that  might  influence  the  siurety.    The 

it  to  actual  fraud.  Here,  for  aught  that  appears, 
imdiflclofled  arrangement  between  the  plaintifib  and  the 
parties  may  have  been  a  perfectly  fair  ona  If  we 
to  lay  down,  that  the  rule  contended  for  is  appli- 
to  suretyship,  scarcely  any  guarantee  would  stand. 
ilderson,  B. — If  a  representation  had  been  made  to  the 
idant  which  the  plaintiffs  had  at  the  time  known  to 
fidse,  and  yet  had  allowed  it  in  silence,  that  might  have 
ited  to  fraud.  If  mere  non-communication  had  the 
contended  for,  all  guarantees  taken  by  Government 
the  good  behaviour  of  their  officers  would  be  destroyed. 
V.  Mathews  is  one  of  a  class  of  cases  in  which  the 
are  judges  both  of  law  and  of  fact]  Smith  v.  Tlie 
of  Scotland  (a)  shews,  that  in  circumstances  of  sure- 
ip  bankers  are  boimd  to  communicate  to  a  surety  all 
facts  within  their  knowledge  relating  to  the 
of  the  suretyship.  [Alder son,  B. — That  authority 
to  this  extent  only,  that  a  case  iruiy  exist  where  a 
bond  of  suretysliip  may  be  invalidated  by  the  mere  non- 
eonununication  of  existing  facts,  which,  if  disclosed,  would 
hKve  materially  varied  the  state   of  facts  disclosed.]     In 


Llotd. 


(a)  1  Dow,  272. 
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Owen  V.  Homa/ti  (a),  whicb  was  an  appeal  from  an  ( 
of  the  Master  of  the  Rolls,  this  subject  is  discussed.  Lo 
TruTo,  L.  C,  in  delivering  his  judgment  there,  said,  ' 
am  not  aware  that  either  the  test-booka  or  the  ckd 
tdons  distinctly  define  the  extent  of  the  obligation  i 
responsibility  which  rests  upon  the  creditor  in  regard 
the  surety  being  made  acquainted  with  all  the  material  d 
cumstances  connected  with  the  transactions  to  which  ti 
suretj-ship  is  to  be  applied.  The  cases  which  are  report 
have  generally  arisen  out  of  transactions  in  which  there  h 
been  personal  communication  between  the  creditor  ai 
Borety;  and  the  clear  law  deducible  from  those  c 
is,  that  the  creditor  must  make  a  full  and  fair  and  hjoMi 
communication  of  every  circumstance  calculated  to  lofi 
ence  the  discretion  of  the  surety  in  entering  into  the  r 
quired  obligation.  Lord  Cranwm-th,  while  sitting  aa  L«d' 
Commissioner,  well  observed,  that  appUcations  for  special  u 
jmictions  are  very  much  governed  by  the  same  princdpli 
which  govern  insurances,  where  the  assured  is  bound  to  gi» 
to  the  underwriter  idl  the  information  in  his  power,  to  a 
able  him  to  estimate  the  character  of  the  risk  he  is  inTita 
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mia-representation  or  non-communication  of  material        ^^^ 
Lces  by  the  debtor,  where  there  is  no  communica-       Nobth 
between  the  creditor  and  the  surety/"     [Parke,  B. —   buuakoi  Ca 

V.  Homan  was  carried  up  to  the  House  of  Lords  (a) ;  *• 

the  opinion  of  Lord-Chancellor  Truro,  expressed  in  the 

cited,  was  not  acquiesced  in  by  that  Coiut.     Ao- 

to  the  position  contended  for,  sureties  could  not  be 

without  making  the  substituted  sureties  acquainted 

that  fieu^t     This  subject  has  been  very  ably  treated  by 

k American  writer  (6),  in  which  he  states,  that  the  neces- 

of  the  disclosure  of  all  material  circumstances  in  cases 

hisuxance  is  founded  upon  mercantile  usage,   and  not 

fraud]    The  buct  of  the  existence  of  the  acceptance 

^the  debtor's  brother  was  a  most  material  fivct^  and,  as 

i»  ought  to  have  been  communicated  to  the  defendant; 

the  learned  Judge  should  so  have  directed  the  jury. 

defendant,  at  the  time  he  entered  into  the  suretyship, 

the  debtor  to  the  extent  of  500{. ;  but  if  he  had 

>wn  the  fact  which  was  not  disclosed,  he  would  not 

iiftve  done  so. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

PoiXOOK,  C.  B. — The  plaintif&  in  this  case  had  lent 
MUDOOZ.  to  Sir  T.  Brancker  on  the  26th  of  August,  1846, 
/tjshle  in  a  year,  on  the  deposit  of  some  shares,  with  a 
stipulation,  that,  if  the  market  value  of  the  shares  should 
frll  20i.  per  cent  below  10,000i.,  he  should  furnish  new 
shares,  or  pay  their  value,  so  as  to  leave  a  surplus  of  201, 
per  cent.  The  shares  having  fallen  in  value  below  that 
amount^  the  defendant  and  three  others,  in  consideration 
of  the  plaintiffs  not  requiring  a  deposit  of  shares  to  secure 
the  deficiency,  guaranteed  the  plaintiff  to  the  amount  of 

(a)  17  Jur.  861.  {b)  Quwre,  Duer  on  lusui-auce. 


EXCHEQUER  REPORTS. 

the  deficiency,  ench  being  liable  for  a  certain  share- 
defendant  to  the  amount  of  500^. 

The  action  was  founded  on  this  guarantee.     There  w 
a  plea  of  fraud. 

On  the  triai,  before  my  Brother  Crowder.  the  evidea 
in  support  of  the  plea  was,  that,  when  the  loan  was  Ava^i 
new  agreement  was  made,  to  forbeax  to  call  for  the  10,<M 
for  six  months  more,  on  having  the  additional  aecuri^i 
Sir  Thomas  Brancker's  brotlier,  James  Brancker,  for  2OO0{ 
which  waa  given  to  the  plaintiffs.  In  January,  1 848,  Jai 
Brancker  wrote  to  the  plaintiff'  manager,  to  inform  1 
they  were  making  arrangements  to  replace  bis  security  li| 
the  guarantee  on  which  this  action  is  brought;  mentionad' 
the  terms  of  it  and  the  proposed  names  of  the  euretuv; 
and  the  manager  received  the  proposed  security  a 
atitut«.  The  defendant  knew  nothing  of  this  arrangOMtrt 
with  James  Brancker.  Sir  Thomas  Brancker  called  < 
him  and  informed  him  of  the  loon  to  him  and  its  t 
and  told  liim,  that,  unless  he  could  procure  security,  t 
plaioliffa  would  sell  his  shares;  and  then  tlie  defcmdj 
and  others  gave  the  guarantee  (the  subject  of  this  actioq 


MICHAEUfAS  TEBM,  18  VICT.  583 

would  not  have  given  his  guarantee  had  he  been  in-         1854.^ 
Led  of  the  substitution.  North 

The  jmy  found  that  the  substitution  was  not  a  circum-    sua^iroi  Co. 
material  to  be  disclosed,  and  therefore  the  question       llotd. 
to  be  reserved  did  not  arisa    But,  notwithstand- 
ihai  finding,  Mr.  Knawlea  still  contended  that  it  was 
and  that  in  the  case  of  sureties  the  non-disclosure 
a  circumstance  was  a  constructive  fraud 
We  ace  all  of  opinion  that  it  was  not    It  seems  to  us  an 
proposition,  that  the  same  rule  prevails  in  the 
of  guarantees  as  in  assurances  upon  ships  or  lives,  in 
it  is  a  settled  rule  that  all  material  circumstances 
to  the  assured  are  to  be  disclosed,  though  there  be 
wo  fiaud  in  the  concealment.    This  is  pecuUar  to  the  na- 
of  such  contracts,  in  which  in  general  the  assured 
and  the  underwriter  does  not  know,  the  drcmn- 
of  the  voyage  or  the  state  of  health. 
The  cases  decided  by  Lord  Eldon,  and  afterwards  by 
CoUenha/m,  which  were  cited  by  Mr.  Knowlea,  as 
the  doctrine,  that  there  is  an  obligation  on  tlie 
|Mit  of  the  person  guaranteed  to  disclose  all  material  mat- 
proceeded  on  the  groimd  of  actual  fraud 
In  Smith  v.  The  Bank  of  Scotland  (a),  decided  by  Lord 
^JBdan  and  Lord  Redeadale,  they  evidently  proceeded  on 
ground  of  a  representation  to  the  surety  of  trustworthi- 
in  the  principal  known  or  believed  by  the  bank  to  be 
and  in  RaiUon  v.  Mathews  (b)  the  point  decided 
4bf  the  concurrent  opinion  of  Lord  Campbell  and  Lord 
Ottt^nha/m  was  in  effect^  that  it  was   not  necessary,  in 
■mitr  to  render  a  concealment  by  a  person  fraudulent,  that 
Adiould  be  made  with  a  view  to  the  advantage  that  per- 
aoD  was  thereby  to  receiva    The  Lord  Justice  Clerk  hav- 
jng  left  that  to  the  jury,  as  part  of  a  more  complex  de- 
finition of  fraud 

(a)  1  Dow,  272.  (6)   10  CI.  &  F.  239. 
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^  1854.^  Again,  in  Pidcock  v.  Biahxyp  (a),  (which  was  cited 

North        KTWwles),  though  some  expressions  were  used  by  Mr. 

suRANOK  Co.    Sayley  as  to  the  necessity  of  commimicating  to  the 

*'*  all  material  facts  likely  to  affect  the  d^ree  of  his  re 

bility,  these  expressions  must  be  understood  with  : 

to  the  facts  of  the  case,  which  was  decided  on  the  j 

of  actual  fraud.    But,  that  the  mere  relationship  of  o 

and  surety  requires  m  all  cases  a  full  disdosuie 

material  circumstances  was  distinctly  denied  by  the 

in  the  case  of  HamiUon  v.  Waison  (6),  relative  to 

vance  by  bankers,  and  particularly  by  Lord  GarapbA 

declares,  that  if  the  principles  contended  for,  that 

thing  should  be  disclosed  by  the  creditor  that  is  m 

for  the  surety  to  know,  it  would  knock  up  transacts 

giving  security  on  a  cash  account,  because   no  b 

would  rest  satisfied  that  they  had  a  security  for  tl 

vance  they  mada   "  If  such  was  the  rule,  it  would  be 

pensably  necessary  for  the  bankers  to  whom  the  seci 

to  be  given  to  state  how  the  accoimt  has  been  kept- 

ther  the  debtor  was  in  the  habit  of  overdrawing — ^w 

he  was  punctual  in  his  dealings — ^whether  be  peri 

his  promises  in  an  honourable  manner;  for  all  these 

are  extremely  material  for  the   surety  to   know. 

unless  questions  be  particularly  put  by  the  surety  t 

this  information,  I  hold  that  it  is  quite  unnecessaiy  1 

creditor  to  whom  the  suretyship  is  to  be  given  to 

any  such  disclosure."     Lord  TrurOy  who,  in  the  i 

Owen  V.  Homan(c)j  says,  that  he  thinks  the  pri 

which  govern  assurances  are  applicable  to  sureties^ 

it  imder  the  impression  that  neither  the  text  books  i 

cisions  defined  the  nature  of  the  obligation  of  the  c 

with   regard  to  the  circumstances  to  be  disdoaed. 

Lordship  apparently  was  not  aware  of  the  decisioii 

referred  to  of  Ha/mMton  v.  Watson, 


(a)  3  B.  &  C.  605.        (b)  12  CI.  &  F.  109.        (c)  3  Mac.  &  < 


V, 

Llotd. 
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We  think  the  doctrine  laid  down  by  Lord  Camphdl  per-         1854.^ 
ly  correct  and  applicable  to  the  guarantee  in  question.        North 
non-disclosure  of  the  circumstance  of  the  change  of   bubavoe  Co. 
ity,  even  if  it  had  been  material,  would  not  have  viti- 
the  guarantee,  unless  it  had  been  fraudulently  kept 
;  and  there  was  no  groimd  to  impute  fraud  in  fact  to 
ylMntiffg  or  their  agents.     They  might  well  have  sup- 

lliat  the  desire  of  Mr.  J.  Brancker  to  get  rid  of  his 
guarantee  did  not  indicate  any  bad  opinion  of  his 

r's  character  or  solvency,  but  arose  from  a  wish  on 
grounds  to  contract  his  liabilities. 

rule  must  therefore  be  refrised. 

Rule  refused. 


Sully  and  Another  v.  Frean.  jv<w.  25. 

HE  declaration  was  on  a  bill  of  exchange  for  24fOZ.  To  a  count  on 
jm  by  one  G.  B.  Sully  upon,  and  accepted  by,  the  de-  change,  drawn 
t,  and  indorsed  by  G.  B.  Sully  to  the  plaintifls.    The  ^y,^*  ^'  ""^T 

^  J  J  ^  and  accepted 

idant  pleaded,  first,  that  the  acceptance  to  the  said  bill  by  the  defend- 
procured  from  him  by  fraud  and  covin  of  the  plaintiffs  doreed  by  G. 
others  in  collusion  with  them;   and,  secondly,  "that  tiffa^  the^de-" 
accepted  the  said  bill  of  exchange,  and  delivered  the  Pendant  being 

^  ^  under  terms 

to  the  said  G.  B.  Sully,  as  the  agent  of  the  plaintifiFs,  of  pleading  ia- 


ipd  for  and  on  their  accoimt,  and  for  their  behoof,  in  part  ^that  he  ac- 
cepted the  bill, 
and  delivered 
li  O.  S.  as  the  plaintififa'  agent  and  on  their  account,   in  part  payment  of  the  pur- 
money  on  tho  sale  by  the  plaintiffs  to  the  defendant  of  a  certain  ship;  that  the  de- 
induced  to  purchase  the  ship  by  the  false  and  fraudulent  representations  of  the 
and  O.  S.  then  made  to  him  by  them — that  the  ship  was  as  strong  as  wood  and  iron 
her,  and  that  she  could  be  sent  to  sea  without  any  expense.    The  plea  then  al- 
that  the  ship  was  not,  at  the  time  of  the  representation,  as  strong  as  wood  and  iron 
make  her,  but,  on  the  contrary,  was  weak  and  rotten,  and  a  large  sum  of  money  was 
Bd  is  required  to  make  the  ship  fit  for^ea,  which  the  plaintiffs  and  Q.  S.  well  know;  and 
bither,  that  there  never  was  any  value  or  consideration  for  the  indorsement  of  the  bill  by 
L  S.  to  the  plaintiffs,  or  for  the  plaintiffs  being  the  holders  thereof: — Held,  that  the  plea 
not  issuable,  and  that  the  plaintiff  were  entitled  to  sign  judgment 
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18M.  paym^it  of  the  purchase  money  on  the  sale  by  the  ] 
tiffi  to  the  defendant  of  a  ship  or  vessel,  and  that  Hm 
fendant  was  induced  to  purchase  the  said  ship  or  \ned 
the  fidse  and  fraudulent  representations  of  the  pU 
and  the  said  G.  B.  Sully,  before  and  at  the  time  of  lUl 
knowingly  and  deceitfully  made  to  the  defendant 
plaintifib  and  by  the  said  G.  B.  SuUy,  as  their 
procuring  such  sale,  to  wit,  that  the  said  ship  or 
as  strong  as  wood  and  iron  could  make  it,  and 
defendant  could  send  the  said  ship  to  sea  without  a  ihi 
of  expense ;  and  the  defendant  further  says,  that  llifr 
ship  was  not  at  the  time  of  the  said  representatioii, 
the  sale,  as  strong  as  wood  and  iron  can  make  it,  bd 
the  contrary  thereof,  was  weak  and  rotten  in  her  tim 
and  a  large  sum  of  money  was  and  is  required  to  inda 
said  ship  or  vessel  fit  for  sea,  as  the  plaintiffi  and  Am 
G.  B.  Sully  then,  to  wit,  before  and  at  the  time  of  fbf 
sale,  well  knew ;  and  the  defendant  further  says,  that 
never  was  any  value  or  consideration  for  the  indorse 
of  the  said  biQ  of  exchange  by  the  said  G  R  Sully  i 
plaintifib,  or  for  the  plaintiffs  being  the  holders  thereo 
The  defendant  being  imder  terms  of  pleading  issi 
the  plaintiff*  signed  judgment,  on  the  ground  that  the  8 
plea  was  not  issuable.  An  order  was  obtained  from 
tin,  B.,  setting  aside  the  judgment,  with  leave  to  the 
tiffis  to  reply  and  demur. 

In  the  present  Term  Lv^h  obtained  a  rule  nisi  to  r 
this  order. 

Karslake  shewed  cause. — [Parke,  R — ^The  plea  i 
sets  up  at  best  a  partial  failure  of  consideration.     T 
fendant  stiQ  has  the  ship.]     If  the  plea  is  to  be  vie^ 
that  light,  the  question  will  be,  whether  the  Court 
posed  to  uphold  that  class  of  cases  (a),  which  niay  b 

(a)  See  Trickey  v.  Lame,  6  M.  &  W.  278 ;  and  Jonea  v.  Jonm^ 
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lihorities^  that  such  a  plea  to  a  bill  of  exchange  is  bad 
R— We  see  no  reason  for  departing  from  those  de- 
J\   The  plea  may  be  supported  upon  the  ground,  that, 
to  succeed  on  the  trial,  the  defendant  must  prove 
fiadlure  of  consideration.     [Parke,  B. — The  plea  is 
framed.     It  is  clearly  not  issuable.     Marti/n,  B. — 
t^lBB  my  opinion  at  the  time  I  made  the  order ;  but 
very  much  pressed  to  allow  the  plea  by  a  learned 
who  appeared  before  me  to  support  it] 
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1854. 

Sully 

9. 

Fbean. 


!,  who  appeared  in  support  of  the  rule,  was  not 
upon. 

CUBIAM  (a). — ^The  rule  must  be  absolute.    The  de- 
ity  however,  may  amend,  and  plead  on  an  affidavit  of 

Rule  absolute  (6). 


(a)  Parkey  B^  PlaU,  B.,  and  Martin,  B. 
(6)  See  Warwick  v.  Nairn,  post. 
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1854. 


Nov.  26. 

In  an  action 
for  the  in- 
fringement of 
a  patent,  the 
48rd  section 
ofthel5&16 
Vict.  0.  88. 
makes  the  cer- 
tificate of  the 
Judge  who 
triad  the  cause, 
that  the  de- 
fendant's par- 
ticulars 01  ob- 
jections have 
been  proved 
by  the  defend- 
ant, a  condi- 
tion precedent 
to  his  right  on 
taxation  to  any 
costs  in  re- 
spect of  such 
particulars, 
even  in  the 
case  of  a  non- 
suit. 


HoNiBALL  V.  Bloomer  and  Othera 

Jl  his  was  a  rule  calling  on  the  plaintiff  to  shew 
why,  in  taxing  the  costs  in  this  action,  the  Master  ^ 
not  tax  the  defendants  their  costs,  without  regard  1 
particulars  of  objections  delivered  herein,  and  widM 
being  certified  by  the  Judge,  who  tried  the  caus^  dM 
particulars,  or  any  of  them,  had  been  proved  I 
defendants. 

It  was  an  action  for  the  infringement  of  a  patent  i 
provements  in  anchors.  The  defendants  pleaded  Qjnftf 
that  the  subject  matter  of  the  patent  was  not  nen 
under  the  Patent  Law  Amendment  Act,  1852,  15 
Vict.  c.  83,  a  41,  they  delivered  several  particulars 
jections,  on  which  they  intended  to  rely  in  support  c 
pleas  at  the  trial.  The  first  objection  was,  that  the  i 
matter  of  the  patent  had  been  made  and  sold  by 
persons  (therein  named)  at  Liverpool,  prior  to  the  i 
the  patent 

At  the  trial,  before  MaHin,  B.,  in  Middlesex,  t 
fendants,  after  opening  the  case,  called  a  witness,  wl 
stantiated  the  first  objection.  The  learned  Judge 
upon  was  of  opinion,  that  the  evidence  put  an  end 
plaintiffs  case,  and  accordingly  the  plaintiff  was  noi 
No  application  was  made  by  the  defendants  for  a  cei 
of  the  learned  Judge,  as  required  by  the  43rd  section 
Act  On  the  taxation  of  costs,  the  Master  refused  \a 
them  any  costs  of  the  particular  objections,  on  the 
that  they  had  not  the  requisite  certificate,  or  of  the  wi 
subpoenaed  in  support  of  such  particulars^  but  he  i 
the  costs  of  the  witness  called  in  support  of  the  first 
tion,  as  part  of  the  general  costs  of  the  cause^ 


Sir  F.  Thf4ii{/er  and  Webst^^  shewed  cause. — ^The 
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refused  to  allow  the  costs  of  the  objection,  as  the  ^8^- 
mt  had  not  obtained  the  necessary  certificate  which  Honiball 
red  as  a  condition  precedent  by  the  43rd  section  of  bloombb. 
&  16  Tict  a  83.  That  section  enacts,  that,  *'  in  tax* 
costs  in  any  action  in  any  of  her  Majesty's  superior 
at  Westminster  or  in  Dublin,  commenced  after  the 
of  this  Act,  for  infringing  letters  patent,  regard 
i  bad  to  the  particulars  delivered  in  such  action,  and 
intiff  and  defendant  respectively  shall  not  be  allowed 
ts  in  respect  of  any  particular,  unless  certified  by  the 
before  whom  the  trial  was  had  to  have  been  proved 
1  plaintiff  or  defendant  respectively,  without  regard 
2;eneral  costs  of  the  cause."  The  terms  of  this  sec- 
^  dear  and  express.  The  object  of  the  section  is  to 
!  a  check  against  the  delivery  of  unnecessary  and 
lous  objections  by  either  party.  In  a  late  case, 
occurred  in  practice,  as  many  as  eighty-four  objec- 
eie  delivered,  embodying  fifly-three  separate  patenta 
izpense  is  incurred  by  the  opposite  party  in  the  ex- 
ion  of  all  such  objectiona  [Alder son,  B. — A  case 
curred  before  me,  where  I  had,  after  the  cause  was 
•  try  a  large  number  of  issues  for  the  mere  purpose  of 
PlaM,  B. — Can  the  Judge  certify  upon  a  nonsuit  ? 
iguage  of  the  section  requires  the  cause  tio  be  tried.] 
intiff  relies  upon  the  express  words  of  the  enactment. 
Jiority  of  the  Master  to  allow  these  costs  depends 
upon  the  power  given  by  the  43rd  section.  Here 
mdants  are  prevented  from  getting  these  costs.  If 
ige  cannot,  upon  a  nonsuit,  grant  a  certificate,  it  is 
omissus.  Formerly,  under  the  6  Geo.  4,  c.  50,  where 
indant  had  applied  for  a  special  jury,  and  the  plain- 
nonsuited,  it  was  held  that  the  defendant  was  not 
to  the  costs  of  the  special  jury:  West  v.  Grivv- 
,).     That  statute  enacted  that  the  party  who  should 

(a)  10  B.  &  C.  689. 
L  N  N  EXCH. 
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apply  for  a  special  jury,  ulioiilil  pay  tbe  costs 
thereby,  unless  the  Judge  befere  whom  the  cause  waa 
should,  immediately  after  the  verdict,  certify.     The 
lature  wos  obliged  to  interpose,  by  passing  the  3  &  4 
4,  c,  42,  a  35.      In  Glynne  v.  Roberts  (a),  where  the 
Uon  arose  upon  the  construction  of  the  11th  section  of 
13  &  14  Vict,  c.  yi,  which  deprives  a  plabtiff  of  costs, 
action  brought  in  one  of  the  superior  Courts,  where  he 
not  recover  a  greater  sura  than  that  mentioned  in  that 
tion,   excepts   in   general   terras   a  judgment   hy 
Parke,  B.,  said,  "  It  is,  perhaps,   difficult  to  see 
son  why  the  Legislature  have  excepted  the  case  of  ji 
ment  by  default     But  it  is  clear  that  they  have  done  ao 
imraistakeable  terms,  leaving  judgment  by  default  in  t&f 
^me  state  as  it  was  before  the  passing  of  this  Act.  The  pUU] 
tiff  is,  therefore,  entitled  to  his  full  costs."    Thi 
is  a  condition  precedent  to  the  party's  right  to  ihia  pH 
ticular  class  of  costs.     If  the  defendants  were   allowed  i 
costs  without  the  certificate,  the  plaintiff  might  be 
liable  to  the  costs  with  respect  to  many  of  these  obje 
the   proof   of   which    the  defendants  coijd   not 
— Tliey  also  referred  to  Losh 
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the  Act  In  PeddeU  v.  Kiddle  (a),  the  question 
ipon  the  22  Car.  2,  a  9,  which  enacts,  that,  in  all 
;  of  trespass,  &c.,  wherein  the  Judge  at  the  trial  of  bloombb. 
use  shall  not  certify  that  the  freehold  or  title  of  the 
aentioned  in  the  declaration  was  chiefly  in  question, 
the  plaintiff  recovers  less  than  408.  damages,  he  shall 
r  no  more  costs  of  suit  than  the  damages ;  and  the 
lield,  that,  inasmuch  as  the  title  did  not  come  in  issue, 
le  Judge  could  not  certify,  the  Act  did  not  apply  ; 
ird  Kenyon,  C.  J.,  in  delivering  the  judgment  of  the 
after  referring  to  the  several  authorities  upon  the 
»  says, ''  The  principle  on  which  those  determinations 
unded,  is,  that  where  the  case  is  such  that  the  Judge 
ies  it  cannot^  in  any  view  of  it,  grant  a  certificate 

the  Act,  it  is  considered  to  be  a  case  out  of  the 
/'  The  case  relied  upon,  of  Glynne  v.  Roberts  (6), 
iT  an  authority  in  the  defendants'  favour,  as  shewing 
here  a  statute  does  not  empower  the  Judge  to  act, 
tute  has  no  application.  And,  moreover,  the  4  Jaa 
&  2,  gives  the  defendant  costs  in  the  case  of  a  non- 
fow,  according  to  a  well  acknowledged  principle  of  law, 
be  is  not  repealed  by  a  subsequent  enactment,  except 
ber  do  so  in  express  terms,  or  by  reason  of  its  being 
stent  with  the  prior  enactment  The  15  &  16  Vict 
.  43,  does  not  repeal  the  last-named  statute.     It  is 

by  putting  a  strained  construction  upon  the  recent 
,  to  infer  that  the  Judge  has  the  power  to  try  and 
in  the  truth  of  the  objections  after  the  cause  of  ac- 
lelf  has  been  disposed  of 

XK:k,  C.  B. — We  are  all  of  opinion  that  the  rule 
5  discharged  The  question  turns  upon  the  43rd  see- 
the 15  &  16  Vict  c.  83,  which  expressly  enacts,  that 
'  shall  not  be  allowed  any  costs  in  respect  of  any 
lars  delivered  in  the  action,  unless  certified  by  the 

)  7  T.  R.  659.  (6)  9  Excli.  -253. 
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Judge  before  whom  the  trial  was  had,  to  have  been 
by  such  party  without  regard  to  the  general  costs  of 
cause.  These  particulars,  and  the  costs  with  resped 
them,  are  wholly  the  creatures  of  this  Act  of  P« 
and  the  Act  makes  the  Judge's  certificate  a  condition 
dent  to  the  recovery  of  such  costs  firom  the  opposite 
This  provision  was  intended  to  operate  as  a  check  u] 
expenses  which  might  otherwise  be  created  by  the 
tious  delivery  of  a  useless  number  of  particnlani 
legislature  says,  that  these  costs  are  not  to  be  conaiderad^ 
the  general  costs  of  the  cause,  but  as  special  costs,  d( 
ing  upon  the  certificate  of  the  proof  of  the  partic 
the  proof  of  which  is  to  be  established  in  some  mj 
other,  but  in  what  way  I  do  not  give  an  opinion.  li 
within  the  discretion  of  the  Judge  either  to  grant  or  iriflh 
hold  his  certificate.  It  may  be,  that  the  framer  of  thk  4Mj 
section  may  have  neglected  to  observe  the  inconi 
likely  to  arise  in  the  case  of  a  nonsuit,  from  the 
pointing  out  the  proper  mode  of  trying  a  large  numi 
matters  substantially  in  issue.  With  respect  to  the 
of  the  issues,  there  is  no  doubt  that,  where  the  pi 
is  nonsmted,  the  defendant  is  entitled  to  all  the  costs 
the  issues,  that  is  to  say,  of  the  pleadings  and  evi( 
necessary  to  support  them.  But  as  these  particulan 
the  creatures  of  this  statute,  yid  the  costs  of  this 
cular  class  of  proceedings  are  declared  by  the  L^pudatore 
be  no  part  of  the  general  costs  of  the  cause,  and  that^  in  ^\ 
absence  of  a  certificate  they  shall  not  be  recoverable,  thcf 
are  not  recoverable;  as  formerly,  in  the  case  of  a  nonsoil^^: 
the  defendant  was  not  entitled  to  the  costs  of  a 
jury.  It  may  be,  that  on  some  future  occasion  the  Oomll 
will  come  to  some  conclusion  as  to  the  mode  of  proving  tbo 
particulars.  But  we  are  not  called  upon  to  decide  tlul 
question  in  this  case. 


Parke,  B. — ^The  43rd  section  of  this  Act  certainly 
considerable  embarrassment,  but  it  must  be  read  acocNrdiiig 
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the  ordinary  rule  of  construction ;  and  according  to  the  ^  1854. 
words  of  the  section,  I  think  it  perfectly  clear  that  Honiball 
Master  cannot  allow  the  costs  of  the  particulars  without  blooiiib. 
Judge's  certificata  The  enactment  is  express.  In  my 
the  power  was  given  to  the  Judge  to  grant  the  certi- 
as  a  check  to  prevent  the  insertion  of  an  unnecessary 
I  jmnaiber  of  particulars  in  support  of  the  pleadings.  Where 
!  is  brought  to  a  conclusion  without  the  verdict  of 
I  Jozy,  it  seems  that  the  defendant,  in  order  to  obtain  the 
of  his  particulars,  must  go  on  with  evidence  in  sup- 
of  them,  so  as  to  enable  the  Judge  to  exercise  his 
tent  upon  the  matter.  And  unless  the  practice  of 
Prius  is  to  be  Vitally  altered  by  calling  in  the  aid  of 
ijbe  jury  in  the  case  of  a  nonsuit,  they  can  take  no  part 
in  the  certificate,  but  it  must  be  left  to  the  Judge  alone. 
It  18  not  necessary,  however,  now  to  give  any  positive 
apinion  upon  that  point,  for  I  agree  with  my  Lord  Chief 
in,  that  the  costs  cannot  be  given  without  the  certifi- 
still  I  cannot  help  thinking  that  a  power  must  be 
given  correlatively  to  the  Judge  to  grant  the  certificate. 
It  IB  sufficient  to  say,  that,  without  the  certificate,  the  de- 
fendant cannot  get  these  costs. 

Aldebson,  B. — I  am  of  the  same  opinion.  I  do  not  see 
that  any  absurdity  will  result  from  a  literal  construction  of 
the  statute.  It  is  true,  that  in  the  case  of  Pedddl  v.  Kid- 
die it  was  held,  that  in  actions  of  trespass,  in  which  the 
title  to  land  could  not  come  in  question,  the  Act  was  inap- 
|licable;  but  the  words  of  this  section  are  ''  in  any  action," 
ijiich  I  take  to  mean  that  the  enactment  shall  be  appli- 
eable  to  every  action  of  this  nature.  Here  the  issue  raised 
by  the  plea  is  want  of  novelty  in  the  invention,  and  the 
particulars  of  the  objection  state  the  particular  places  where, 
and  the  persons  by  whom,  the  invention  had  been  previ- 
ously used.  Assuming  that  the  particulars  would  have 
been  sufficient,  if  they  had  stated  in  a  general  way  that  the 
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patent  was  not  new  as  having  been  used  by  various  pep*] 
sons,  it  might  be  a  question,  whether  in  thai  case  it  wc 
have  been  sufficient  if  the  Judge  had  certified  that  the 
ticulars  had  been  proved,  leaving  it  to  the  discretion  of 
Master  to  allow  the  expenses  of  those  witnesses  only 
evidence  was  alone  sufficient  to  establish  the  proof  ofj 
particulara   In  that  view,  the  discretion  of  the  Master, 
reference  to  the  certificate,  might  have  been  ini 
but. here  there  is  no  certificate  whatever.     The  party i 
have  the  costs  of  such  particulars  only  as  the  Judge 
certify  to  have  been  proved.    The  enactment  may 
inconvenience,  but  it  is  not  such  as  to  enable  us  to  say 
the  intention  of  the  Legislature  is  other  than  that  iriiidi  ii 
expressly  enacted. 


Plait,  B. — I  think  that  the  Master  was  right  in  refionng 
to  tax  these  costs.  It  appears  to  me  that  the  L^islakait 
intended,  by  passing  this  enactment,  to  keep  down  the 
penses  in  these  actions  to  such  an  amount  as 
necessary  to  the  proceedings.  We  do  not  sit  here  as 
lators,  but  to  administer  the  law  as  we  find  it,  and  to 
strue  the  statute  according  to  its  natural  meaning.  Nov 
the  Legislature  by  express  words  has  restricted  the  pow^  cf 
the  Master  to  give  costs  in  those  cases  where  the  certifies^ 
has  been  obtained  from  the  Judge  who  tried  the  causa  I 
wholly  dissent  firom  the  opinion,  that  the  Judge  is  to  receiit 
any  evidence  not  before  the  jury.  He  has  to  receive  sodl 
evidence  as  is  pertinent  to  the  issue  in  the  cause.  In  the 
case  of  a  nonsuit  the  cause  is  at  an  end,  and,  as  it  appeals 
to  me,  the  Judge  cannot  be  called  upon  to  decide  some 
other  matter  which  is  not  in  issue.  It  may,  unquestionably, 
be  very  hard  upon  the  defendant,  but  we  cannot  help  thai^ 
as  the  enactment  expressly  requires  the  certificate. 


Rule  discharged 
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I  Hamilton  v.  Bell  and  Another,  Assignees  of  E.  Bevin,        Nov,  18. 

a  Bankrupt 

BOYER  for  clocka    Pleas,  not  guilty  and  not  possessed.  Goods  of  a 
-ImeB  thereon.  ^e  pJ^^ 

At  the  trial,  before  MaHin,  B.,  at  the  Middlesex  sit-  of  a  bwiknipt 

at  the  time  of 

in  the  present  Term,  it  appeared  that  the  action  was  his  bankrupt- 

fht  for  the  conversion  by  the  defendants,  who  were  the  to'hia  aasig- 

tees  of  one  Bevin,  a  bankrupt,  of  some  clocks  which  i^^^^^^^f® 

plaintiff  had  purchased  fix)m  the  bankrupt.     Bevin  was  *^®  Bankrupt 
a  dock  and  watch  maker,  and  had  a  shop  in  the  city  of  dation  Act, 

London,  where  he  exposed  for  sale  a  large  number  of  oma-  ^  io6,  unieaa 

mental  clocks  and  watches.     A  large  portion  of  his  business  *^®x^^^^J^ 

emsisted  in  repairing  and  cleaning  clocks  and  watches,  rupfsposseB- 

vliich  work  was  done  in  the  shop  whei^  the  clocks  and  such  circum- 

irstches  were  exposed  for  sale,  and  such  of  the  clocks  as  were  ^^^im  the 

under  repair  usually  stood  amonsfst  those  which  were  for  reputed  owner 

\~  ^  ^  of  them,  and 

nle:    On  the  14th  of  July,  1853,  the  plaintiff,  who  had  dealt  have  also 
with  Bevin  for  several  years,  bought  of  him  one  of  the  clocks  his  poLea- 
in  question,  and  at  the  request  of  the  plaintiff,  who  stated  «<>?.  order, 

T>  '  ^  r  '  an(j[  disposi- 

Ihat  he  had  taken  a  new  house  and  that  he  should  not  re-  tion  by  the 
quire  the  clock  before  he  had  settled  in  it,  it  was  agreed  that  permission  of 
the  clock  should  remain  in  the  shop  till  that  time.     In  the  ^pJ^eSr^ 
following  month  of  March,  Bevin,  being  in  want  of  money,  «nder  drcum- 

,     ,  .  .     .  stances  calcu- 

applied  to  the  plaintiff  for  assistance,  and  the  plaintiff  pur-  lated  to  enable 

the  trader  to 
obtain  false  credit  by  the  possession  of  the  goods. 

Hm  question  of  reputed  ownership,  within  the  meaning  of  this  section,  is  one  purely  of  fact. 

nie  plaintiff  purchased  some  clocks  of  a  London  tradesman,  who  kept  a  shop,  in  which 
m«  exposed  for  sale  clocks  and  watches.  A  portion  of  the  tradesman's  business  was  to 
eloao  and  repair  clocks,  and  such  as  were  sent  to  him  for  that  purpose  stood  amongst  those 
IB  the  shop  which  were  for  sale.  The  plaintiff  left  the  clocks  which  he  had  purchased 
with  the  tradesman,  with  directions  that  they  were  to  be  sent  to  him  when  they  had  been 
eleaned  and  put  in  order.  The  tradesman  dome  time  aftei-wards  became  bankrupt,  the  plain- 
tifTs  clocks  still  remaining  in  his  shop.  In  an  action  by  the  plaintiff  against  the  assignees 
for  taking  these  clocks, — Ilddy  that,  under  the  circumstances,  there  wus  no  evidence  either 
that  the  bankrupt  was  the  reputed  owner  of  the  goods,  or  that  they  were  in  his  possession, 
order,  or  dispofution.  within  the  meaning  of  the  above-named  section ;  and,  consequently, 
that  the  goods  did  nut  pass  to  the  >iA8ignces. 
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chased  two  more  clocks,  which  were  also  left  in  the 
and  which  stood  among  other  clocks  which  were  tar 
These  clocks  were  to  be  sent  to  the  plaintiff's  house 
they  had  undergone  the  necessary  cleaning,  which 
would  take  a  few  days  to  perform.    At  the  time  of  thsi 
the  small  tickets  upon  the  back  of  each  of  the  docks, 
ing  the  price,  were  taken  off     On  the  7th  of  April, 
a  fiat  in  bankruptcy  was  issued  against  Bevin,  and  he 
duly  adjudicated  a  bankrupt    At  that  time  these 
were  in  his  shop.    An  order  having  been  made  by  the 
missioner  in  bankruptcy  for  the  sale  of  the  docks,  the 
fendants,  as  assignees,  took  possession  of  them. 

Under  these  circiunstances,  it  was  contended  on  the 
of  the  defendants,  that  the  goods  were,  at  the  time  d  ilii ' 
bankruptcy,  in  the  possession,  order,  and  disposition  d  the 
bankrupt,  as  reputed  owner,  by  the  consent  and  pennih 
sion  of  the  true'  owner,  within  the  true  meaning  d 
125th  section    of  the  Bankrupt  Law  ConsolidatioQ 
12  &  13  Vict  c  106,  and  consequently  that  they  were 
titled  to  the  verdict    The  learned  Judge  directed  a 
for  the  plaintiff,  leave  being  reserved  to  the  defendanti' 
move  to  enter  a  verdict  for  them,  if  the  Court  should  be  tf' 
opinion,  under  the  circumstances,  that  the  case  fell  withfll 
that  section. 


Lu^h  now  moved  accordingly. — ^The  question  is,  whedMr 
these  goods  were  in  the  possession,  order,  or  dispoaiticm  of 
the  bankrupt  by  consent  of  the  owner,  and  of  which  the 
bankrupt  was  reputed  owner,  within  the  meaning  of  the 
125th  section  of  the  12  &  13  Vict  c  106  (a).     It  is  sub- 


(a)  That  section  enacts, "  That 
if  any  bankrupt  at  the  time  he 
becomes  bankrupt  shall,  bj  the 
consent  and  permission  of  the 
true  owner  thereof,  have  in  hi« 
possession,  order,  or  disposition, 
any  goods  or  chattels  whereof  he 


was  reputed  owner,  or  wlMreol 
he  had  taken  upon  him  the  sale, 
alteration,  or  disposition  as  oim* 
er,  the  Court  shall  have  power  to 
order  the  same  to  be  sold  and 
disposed  of  for  the  benefit  of  the 
creditors  under  the  bankniploy." 
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d  that  they  wera  It  is  a  material  tact  in  this  caset,  lSb4. 
he  bankrupt  had  the  possession  of  the  goods  in  ques- 
as  owner,  before  the  sale  to  the  plaintiff;  and  that, 
the  sale,  they  remaind  in  his  possession.  There  is 
nportant  distinction  between  such  a  case  as  this  and 
in  which  the  bankrupt  never  was  the  owner  of  goods 

4  m  his  poBsession  at  the  time  of  the  bankruptcy. 
jatd  V.  Meaaiter  (a)  was  an  action  by  the  assignees  of 
nkrupt,  brought  to  recover  property  in  the  bankrupt's 
asion  as  reputed  owner.  On  the  part  of  the  plaintiffs, 
IS  proved  that  the  bankrupt  had  once  been  the  real 
r  of  the  goods  in  question,  and  that  he  continued  in 
asion  of  them  until  he  committed  an  act  of  bankruptcy, 
t  was  there  held  that  these  facts  afforded  prim&  facie 
ice  that  he  continued  in  possession  as  owner,  and  that 
Q  lay  on  the  defendant  to  prove  that  the  bankrupt  had 
I  to  be  the  reputed  owner.  The  defendant  proved,  that, 
before  the  act  of  bankruptcy,  the  goods  had  been 

under  an  execution  at  the  suit  of  a  creditor,  and  that 
3rwards  demised  them  at  an  annual  rent  to  the  bank- 
vho  continued  in  possession  of  them  till  the  time  of 
inkruptcy.  Soon  after  the  bill  of  sale  was  executed, 
Klitor  s  initials  were  marked  on  all  the  goods.  It  was 
hat   this  was  no  evidence   of  the  notoriety   of  the 

5  of  property,  and  consequently  that  there  was  no  evi- 
to  go  to  the  jury  that  the  bankrupt  had  ever  ceased 

the  reputed  owner.  Again,  in  Knowlea  v.  Hora- 
),  a  spirit  merchant  sold  to  a  wine  merchant  several 
►f  brandy,  some  of  which  at  the  time  of  the  sale  were 

vendor's  own  vaults,  and  others  in  the  vaults  of  a 
r  warehouse  keeper ;  and  it  was  agreed  between  the 
I  that  the  brandies  should  remain  where  they  were 
the  vendee  could  conveniently  remove  them.     Im- 
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^Q^^      carrying  on  the  wine  trade  at  the  place  where  the 

resided,  that  this  sale  had  taken  place,  but  no  notice  of  i 
sale  had  been  given  to  the  warehouse  keep^^  with 
some  of  the  casks  had  been  deposited.     The  Tender 
become  bankrupt  while  the  brandies  remained  wheie 
were  originally  deposited,  it  was  held  that  the  y 
them  passed  to  his  assignees  as  goods  in  his 
order,  and  disposition,  by  the  consent  and  pennissioo 
true  owner,  within  the  21  Jaa  1,  c  19,  s.  11.   [PoUod^^ 
— If  the  question  were  one  of  law,  we  should  feel 
selves  bound  by  those  decisions;  but  it  is  a  quefltiflft^ 
hct,  the  decision  of  which  depends  upon  all  the 
stances  of  the  particular  transaction.      Alderaon^ 
decision  which  is  unquestionable  in  one  century,  mig^: 
be  applicable  to  a  case  under  apparently  the  same  set  of  a 
cumstances  in  the  next  century,  owing  to  the  change 
has  in  the  meantime  taken  place  in  the  dealings  of] 
In  olden  times,  gentlemen  did  not  job  their  carriages, 
not  only  do  so  now,  but  they  have  their  own  coat  of 
upon  the  carriage.     So,  again,  it  is  customary  in  the  Ni 
of  England  for  manufacturers  to  hire  machinery.    Pafifa^l 
— I  have  always  considered  that  the  best  exposition  of  W| 
meaning  and  object  of  the  words,  ""  in  his  order  and  diifi^' 
sition  with  consent  of  the  true  owner,''  is  that  which  is  gpfn 
by  Lord  Redeadale  in  Joy  v.  Ccmipbell  (a),  where,  in  ott* 
menting  upon  the  11  &  12  Qeo.  3,  c.  8,  &  9,  which  contuM 
those  words,  he  says,  "  That  clause  refers  to  chattels  in  tht 
possession  of  the  bankrupt,  '  in  his  order  and  dispositiai;^ 
with  consent  of  the  true  owner;'  that  means,  where  tht 
possession,  order,  and  disposition  is  in  a  person  who  is  nottht 
owner,  to  whom  they  do  not  properly  belong,  and  who  oiq^ 
not  to  have  them,  but  whom  the  owner  permits  unconaoMh 
tiously,  as  the  Act  supposes,  to  have  such  order  and  d]fl}Kh 
sition.    The  object  was  to  prevent  deceit  by  a  trader  firon 

{a)  1  Sch.  &  Lef.  336. 
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iUe  possession  of  a  property  to  which  he  was  not  en-  ^64. 
but  in  the  oonstmction  of  the  Act,  the  nature  of  the 
ion  has  always  been  considered,  and  the  words  have 
3nstrued  to  mean  possessio]^  of  the  goods  of  another 
be  consent  of  the  true  owner."  This  clause  in  the 
apt  Act  certainly  belongs  to  a  time  of  commerce  more 
i  than  the  present ;  for,  in  dealings  with  tradesmen, 
iditor  doei^  not  now  look  to  the  goods  themselves  so 
IS  to  the  general  character  of  his  debtor.  All  that 
said  in  this  case  is,  that  it  was  doubtful  whether  the 
in  Bevin's  shop  wexe,  or  were  not,  his  property.  In 
i  doubtful  state  of  things,  his  creditors  are  bound  to 
proper  inquiries  upon  the  subject  Alderaon^  B. — 
of  the  clocks  there  were  there  for  the  purpose  of 
repaired,  others  were  for  sala  How  can  it  be  said 
le  possession  of  these  particulaT  clocks  made  him  the 
d  owner.  Martin,  B. — ^I  certainly  thought  at  the 
hat  the  difficulty  consisted  in  saying  where  the  line 
be  drawn  as  to  which  of  the  articles  would  pass  to  the 
jes,  and  which  would  not.  Pollock^  C.  B. — I  cannot 
e  that  any  person  going  into  a  watchmaker  s  shop  in 
a,  where  clocks  are  both  sold  and  repaired,  could  sup- 
bat  all  the  clocks  and  watches  which  he  sees  there 
J  property  of  the  shopkeeper.] 

LOCK,  C.  B. — I  am  of  opinion  that  there  ought  to  be 
2.  My  Brother  Alder  son,  in  the  course  of  the  ar- 
t,  has  properly  observed  that  the  same  evidence 
at  one  period  of  time  ought  apparently  to  produce 
in  result  upon  a  question  like  the  present,  might 
Serent  period  very  properly  produce  a  different  result, 
to  a  change  of  circumstances  arising  from  an  altera- 
the  course  of  the  business  of  the  world.  The  case  of 
rd  v.  MeaaUer  (a)  affords  a  very  good  example  of 

(a)  1  B.  &  C.  308. 
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what  might  result  from  such  a  change  of  cireumiifamcaL 
the  time  when  that  case  was  decided,  it  is  possible  thati 
juiy  were  fully  justified  in  tlieir  verdict,  and  that  the 
was  right  in  upholding  that  verdict  But  if  the  samet 
tion  were  to  arise  at  the  present  day,  such  a  decisLoni 
be  altogether  incorrect,  for  it  is  now  notorious  that 
using  machinery  frequently  hire  it,  and  consequently 
is  no  presumption  that  machinery  foimd  on  a 
turer's  premises  belongs  to  him.  So  in  the  case  oft) 
riage  in  the  possession  of  a  gentleman,  it  caimot  be  ii 
from  the  fact  of  its  bearing  his  coat  of  arms  that  the 
is  his  property,  since  it  is  equally  notorious  that 
are  more  frequently  jobbed  than  purchased  by  .the 
them.  The  same  observation  is  applicable  to  a  Ymif 
other  articles  which  are  commonly  hired.  There  iii 
of  tradesmen  who,  though  neither  brokers  nor  agenti^ 
theless  are  in  possession  of  property,  the  greatest  portkij 
which  belongs  to  other  people ;  for  instance,  sil^ 
and  jewellers,  who  have  in  their  possession  for  jeaxa 
plate  and  jewels  of  great  value;  and  such  articles,  n 
exhibited  or  not,  in  the  case  of  the  bankruptcy  of  the 
man,  ought  not  to  pass  to  his  assignees.  Now,  the  li 
section  of  the  Act  says,  that,  *'  If  any  bankrupt^  at  the 
he  becomes  bankrupt,  shall,  with  the  consent  and 
mission  of  the  true  owner  thereof,  have  in  his 
order,  or  disposition,'' — and  acting  upon  the  rule  freqaentillj 
adopted  in  reading  modern  statutes  I  should  read  the  mil 
'*or"  here  as  "and" — '' any  goods  or  chattels  whereof  hi' 
was  reputed  owner.  Sec"  In  my  opinion,  although  Ihl 
bankrupt  had  the  possession  of  these  goods,  yet  he  had  Mft  • 
the  order  and  disposition  of  them ;  for  he  could  not  ligbl^ 
fully  have  disposed  of  them,  and  no  one  would  be  entillsi 
to  presume  from  that  possession  that  he  had  any  such  right 
There  is  one  observation  that  may  h%  made  with  leferenDB 
to  this  clause.  If  it  was  intended  to  prevent  traders  froflt 
deluding  persons  by  the  apparent  ownership  of  property. 
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lereby  gaining  felse  credit,  it  is  very  unfortunate  ^J5^ 
should  entirely  fell  in  that  object,  for  if  the  owner  of 
sends  them  to  a  shop  for  the  express  purpose  of 
dg  the.  possessor  to  delude  the  public  by  obtaining 
redit,  and  afterwards  tskkes  them  back  again,  though 
very  short  time  before  the  bankruptcy,  the  re-delivery 
1 II  not  of  itself  an  act  of  bankruptcy.  That  was  so 
b  a  recent  case  tried  at  York  (a).  It  is,  tberefore, 
to  be  lamented  that  the  clause  in  question  should  re~ 
18  a  snare;  but,  at  all  events,  we  are  not  bound  to  give 
i  a  vague  and  loose  construction  as  would  lead  to 
ping  people  who  have  left  their  goods  in  the  possession 
»8,  as  the  plaintiff  here  has  done.  I  think  that  the 
ew  of  the  clause  is  that  tskken  by  Lord  Redeadale  in 
ae  of  Joy  v.  Ca/m/pbell,  referred  to  by  my  Brother 
»  namely,  that  such  enactments  apply  only  to  those 
n  which  the  true  owner  of  the  goods  has  been  guilty 
e  impropriety  in'leaving  them  in  ihe  possession  of  the 

ipt 

>ERSON,  B. — The  true  exposition  of  the  125th  section 
L     The  goods  to  be  sold  for  the  benefit  of  the  credi- 
re  those  of  which  the  bankrupt  has  become  the  re- 
owner  by  the  consent  and  permission  of  the  true 
who  has  made  him  so  by  placing  the  goods  in  the 
and  disposition  of  the  bankrupt,  under  such  circum- 
3  as  he  must  reasonably  know  will  lead  the  world  to 
he  bankrupt  as  the  true  owner.     Thus,  if  property  be 
)  a  shop  where  goods  are  sold  as  the  property  of  the 
^per,  that  property  is  placed  in  such  a  situation  as, 
eyes  of  the  world,  would  fairly  lead  to  the  inference 
t  belongs  to  the  possessor;   and  such  a  case  falls 

Iia  Lordship,  perhaps,  re-      14  C.  B.  134;  and  ParierUe  y,Penr 
to  Toung  v.  ffope^  2  £xch.      nellf  2  Moo.  &  Rob.  516. 
e,  also,  Chraham  v.  Furbery 
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within  the  meaning  and  spirit  of  this  clause  of  the 
and  such  goods  would  go  to  the  assignees,  to  be 
for  the  benefit  of  the  creditors.  But  if,  as  here,  the 
are  left  in  a  shop  where  it  is  notorious  that  goods 
placed  for  other  purposes  than  sale,  namely,  for  the 
venience  of  the  owners,  the  conclusion  cannot  be 
ably  drawn  that  the  goods  are  the  property  of  thei 
keeper.  In  this  case  the  clocks  were  left  in  a  shop 
it  is  notorious  that  persons  leave  their  clocks  to  be 
how  then  can  we  draw  the  conclusion  that  the  bankmpii 
the  reputed  owner  of  them.  When  we  find  that  the 
keeper  is  not  the  owner  of  even  the  larger  proportiiBiofi 
goods  in  his  shop,  how  can  we  conclude  that  he  is 
any  ?  In  such  a  case  the  criterion  which  the  statute 
does  not  apply,  and  the  only  question  is,  whether  the 
rupt  is  the  true  owner  or  not  In  Lingard  v. 
the  bankrupt,  though  at  the  time  in  possession  of 
articles,  had  been  the  owner  of  them  at  a  prior  date^ 
had  continued  in  possession  firom  the  time  when  he 
to  be  the  real  owner.  The  transfer  of  the  goods  was 
public  sale  under  a  writ  of  execution,  and  the  goods 
conveyed  by  a  bill  of  sale  to  the  execution  creditor,  and 
demised  them  to  the  bankrupt  The  Court  thought  i 
unreasonable  to  hold  that  there*  was  any  evidence  of  4i 
notoriety  of  the  change  of  property,  so  as  to  warrant  a  jvf 
in  finding  that  the  bankrupt  had  ever  ceased  to  be  libi 
reputed  owner.  I  must  say  that  I  think  the  Court  oitf* 
looked  the  importance  of  the  publicity  of  the  sala  Ihi 
circiunstances  of  that  case  arose  in  Somersetshire.  It  ii 
well  known  that  it  is  a  common  practice  for  manu£BM!iarai 
in  Lancashire  to  hire  machineiy,  so  that  the  pooDCfloion  d 
machinery  there  is  not  evidence  of  ownership.  If  the  sins 
practice  does  not  prevail  in  Somersetshire,  the  same  in- 
ference could  not  be  drawn.  Knowld^  v.  HorsfaU  merdy 
sets  forth  a  particular  state  of  facts  from  which  the  Comt 
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icre  to  draw  their  own  conclusion,  and  for  that  reason  I         ^864. 
^t  that  I  reported  it  Hamilton 


Mabtin,  B. — I  fully  concur  in  the  opinion  of  my  Brother 

Groods  left  in  the  possession  of  a  bankrupt  by 

Qonsent  of  the  true  0¥mer  do  not  pass  to  the  assignees, 

tiie  inference  can  be  drawn  that  all  the  goods  found 

lMi  possession  are  his ;  and,  as  no  such  inference  can  be 

in  this  case,  the  only  question  is,  whether  the  bank- 

or  the  plaintiff  is  the  true  owner  of  these  clocks ;  and, 

appears  that  the  plaintiff  is,  he  is  entitled  to  recover. 

Paske,  B. — I  am  of  the  same  opinion.  These  cases  in- 
the  determination  of  two  questions:  First,  whether 
drcumstances  under  which  the  article  is  left  in  the  pos- 
of  the  third  party  cany  the  reputed  ownership ;  and 
jjlBOBndly,  it  being  established  that  they  do,  whether  the 
JMide  was  left,  with  the  consent  of  the  true  owner,  in  the 
liBknipt's  possession,  under  such  circumstances  as  are 
fieinted  out  by  Lord  Redeadale  in  the  passage  to  which  I 
h»ye  referred.  In  the  present  case,  then,  the  first  question 
^  niiat  is  the  effect  of  these  clocks  having  been  left  by  the 
Qimer  in  the  clockmaker's  shop  ?  Now,  as  it  is  a  common 
Inctice  for  clockmakers  to  expose  for  show  in  their  shops 
(docks  which  have  been  left  by  their  customers  to  be  re- 
paired or  cleaned,  it  is  not  to  be  inferred  that  all  the  clocks 
in  the  shop  are  the  shopkeepers,  and,  consequently, the  fact 
]f  these  clocks  being  left  in  the  bankrupt's  shop  does  not 
ifEwd  any  evidence  of  reputed  ownership;  and  no  false 
sedit  is  gained  thereby,  for  the  shopkeeper  may,  or  he  may 
yoi,  be  the  owner  of  such  clocks  as  are  exposed  in  the  shop. 
econdly,  if  the  question  of  reputed  ownership  had  been 
itablished,  this  case  does  not  fall  within  the  principle  al- 
tady  enunciated.  With  respect  to  the  two  last  clocks,  which 
ere  purchased  by  the  plaintiff  and  in  which  the  property 
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passed,  the  bankrupt's  possession  of  them  was  not  sudi  ii 
as  he  ought  not  to  have  had.     These  docks  must  be 
dered  in  the  same  situation  as  if  the  plaintiff  had  reoonlj 
them  at  his  house  after  the  purchase,  and  had 
sent  them  back  to  be  repaired     The  bankrupt's 
of  these  clocks  was  rightful,  and  the  assignees  have  noi 
for  them.     A  more  serious  question  might  have  arisen  i 
the  dock  which  was  first  purchased,  and  which  had 
in  the  bankrupt's  possession  for  so  considerable  a  iaii%i 
there  had  been  any  ground  for  saying  that  there  m» 
evidence  of  reputed  ownership  in  that  casa     But  ihen 
nona      I  do  not  quarrel  with  the  decision  of  Lvngard  «' 
MeasUer,  upon  the  £Etcts  before  the  Court     If  it  bad  if* 
peared  that  there  existed  a  practice  of  hiring  madiiiiaj, 
that  decision  might  give  rise  to  doubta     In  JSTnonfaiT* 
HorafaU,  the  stock  of  wines  in  the  possession  of  Aebuk* 
rupt  was  apparently  his,  for  there  was  no  evidence  inl^i 
tradesman  in  the  capadty  of  the  bankrupt  in  that 
held  possession  of  the  goods  of  other  persona     Primi 
therefore,  they  were  his,  and  he  was  the  reputed  oitfti 
For  these  reasons,  I  agree  in  thinking  that  there  oo(^t 
be  no  rule. 

Rule  refused. 
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and  Others,  Assignees  of  J.  C.  Peters,  a  Bankrupt,         Nov.  22. 

V,  Hart. 

>VER  for  woollen  cloths  and  other  drapery  goods. —  A  sale  by  a 
irst  count  of  the  declaration  alleged  a  possession  by  good8,atprices 
B,  and   a  conversion  before   the  bankruptcy.      The  bXw  ?h^i*r^ 
d  count  alleged  a  possession  by  the  plaintiffs  as  as-  market  value, 
eS)  and  a  conversion  after  the  bankruptcy.  a  fraudulent 

e  defendant  pleaded, — First,  to  the  whole  declaration,  j^  the^enh 
[uilty.     Secondly,  to  the  first  count,  that  the  goods  ^ij'^''[^c\ 
not  the  goods  of  Peters.    Thirdly,  to  the  second  count,  12  &  13  Vict. 
die  goods  were  not  the  goods  of  the  plaintiffs  as  such  der  tho  trans- 
leea.     Upon  these  pleas  issues  were  joined.  knt*withJn*^"  * 

the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  that  Act,  tho 

trader  must 

last  Trinity  Term,  it  appeared  that  the  action  was  have  intended 

;ht  by  the  plaintiflFs  as  the  assignees  of  one  Peters,  a  to  defeat  or^ 

•apt  to  recover  the  value  of  a  large  amount  of  drapery  ^^  ^^'j  tt 

,  which  had  been  sold  by  Peters  to  the  defendant,  purchaser 

the  following  circumstances: — In  September,  1853,  been  aware  of, 

\  set  up  on  his  own  account  as  a  draper  at  Southamp-  r^^na^^^ 

He  had  only  a  small  capital  of  his  own,  but  he  ground  for  sus- 
pecting, such 
enced  business  by  obtaining  a  very  large  stock  of  intention. 

upon  credit,  which,  according  to  the  custom  of  the  commenc^ed 
ry  trade,  was  for  between  four  and  five  months.     In  ^"f »^*^  ^y 

,  .  obtaining  a 

nber  following,  the  defendant  Hart,  who  carried  on  stock  of  goods 
1SB  in  St  Mary-axe,  Aldgate,  London,  and  described  then,  from 
f  as  a  job  dealer  in  drapery,  called  at  the  shop  of  *j,Tdl';i^^;y 
,  and  asked  him  **  if  he  had  anything  to  dispose  of  of  **'«  &>^^ 

,        ^  ^  to  the  defend- 

vaa  jobbish ;"  and  on  that  occasion  Peters  sold  the  ant,  another 

trader,  at 
pnces,  in 
staoces,  lesa  than  two-thirds  of  their  real  value.  These  transactions  continued  for 
nonths,  when  the  trader  became  bankrupt.  It  appeared  that  his  bankruptcy  pro- 
iiitirely  from  these  sales : — Ifdd,  that  there  was  no  evidence  of  an  intention  on  the 
tbe  trader  to  defeat  liis  creditors,  and  even  if  there  was,  there  was  no  evidence  to 
the  conclusion  that  the  defendant  was  aware  of  such  intention. 

,  X.  0  0  EXCH. 
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}^^'  ^      defendant  certain  goods,  for  which  Hart  paid  him  betwea 
SOL  and  901,  in  cash,  being  between  30  and  50  per  centb^ 
low  the  invoice  price  and  true  value  of  the  gooda   After  tU| 
and  up  to  April  following,  several  transactions  of  a  siiiiik 
character,  in  all  between  twenty  and  thirty,  took  fbod  b- 
tween  Peters  and  the  defendant,  the  goods  being  sold  k 
every  instance  at  less  than  two-thirds  of  their  real  nhl 
and  the  defendant  having  paid  in  the  whole  about 
The  goods  were  sent  by  rail  to  the  defendant's  ]da0e 
business  in  London.     On  the  4th  of  April,  1854,  F 
stopped  payment,  and  on  the  12th  was  duly  adjudicated 
bankrupt     It  further  appeared  that  the  bankrupt's  dflUl 
were  very  large,  and  that  he  had  not  suffered  any  1<M 
from  bad  debte,  but  that  his  failure  proceeded  tttin^ 
from  the  above-mentioned  sales  of  the  goods  at  prices  vaifH 
their  value. 

On  the  part  of  the  defendant,  it  was  submitted  thaitlMii 
was  no  evidence  of  any  damage  to  the  estata  The  Lfl} 
Chief  Baron,  in  leaving  the  case  to  the  jury,  directed  Am 
in  the  language  adopted  by  Lord  TeTiterden,  C.  J.,  ii  Ai 
case  of  Cook  v.  CaZdecott  (a),  and  told  them  that  if  tfaf 
thought  that  the  defendant,  as  a  man  of  business,  ought  U 
have  known  that  Peters  must  have  effected  these  sabi 
or  any  of  them,  for  the  purpose  of  putting  the  prooeek 
into  his  own  pocket  and  defrauding  his  creditors,  the  pkB* 
tiffs  were  entitled  to  the  verdict  The  jury  found  a  WfW  ; 
for  the  plaintiff  damages  6002. ;  and  leave  was  reservdl  i 
to  the  defendant  to  move  to  reduce  the  verdict  to  noiBail 
damages,  and  to  the  plaintiff  to  increase  the  amount  bsd 
to  3000!.,  being  the  difference  between  what  was  aUqiedlff 
the  plaintiff  to  be  the  true  value  of  the  goods  and  tlie  800 
which  Peters  had  received  for  them  from  the  defendant 

In  the  present  Term,  Edwi/n  Ja/mes,  on  the  part  of  4* 
defendant,  and  Watson,  on  the  part  of  the  plaintift^'^ 
tained  rules,  in  pursuance  of  the  leave  reserved. 

(a)  Moo.  &  M.  522. 
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Wat9on,  Cleasby,  and  HudcUeston  shewed  cause  against  ^^ 
be  defendant's  rule  (November  21  and  22). — ^Each  of 
lie  transactions  between  Peters  and  the  defendant  amoimt- 
d  to  a  finaudulent  transfer  of  the  trader's  goods,  with  in- 
ent  to  defeat  his  creditors.  [Parke,  B. — ^The  plaintiffis 
QDst  select  one  of  the  several  transactions  upon  which  they 
Diend  to  rest  their  case.]  The  whole  of  the  numerous 
Inlings  between  these  parties  ought  to  be  taken  into  con- 
idoation,  for  the  purpose  of  shewing  what  the  real  nature 
f  each  was.  [Pa/rke,  B. — Still  you  are  bound  to  prove  an 
et  of  bankruptcy,  and  must  therefore  fix  upon  some  one 
articular  transaction,  and  shew  that  it  was  a  fraudu- 
ant  transfer  within  the  meaning  of  the  statute  (a).  In 
hoEUr  V.  Pritchard  (6),  the  Court  of  Queen's  Bench  said, 
bat  Lord  Tenterden,  in  Gook  v.  CaldecoU,  left  it  sub- 
tantially  to  the  jury  to  decide  whether  the  pmrchaser  was 
Bwaie  of  the  trader's  mtention  to  defraud  his  creditors 
if  the  money  raised  by  the  sale  of  portions  of  his  stock  in 
ada  If  a  trader  sells  goods  with  the  intention  of  abscond-  * 
ing  with  the  proceeds  and  cheating  his  creditors,  the  trana- 
fer  itself  according  to  that  case  is  not  fraudulent^  but  if 
Qie  purchaser  is  aware  of  such  intention,  and  is  a  party 
to  the  fraud,  that  would,  no  doubt,  be  an  act  of  bank- 
wptcy.  Here  the  scheme  was  carried  on  for  a  considerable 
time;  and  how  can  any  particular  transaction  be  point- 
ri  oat  in  which  the  trader  can  be  said  to  have  had 
•Jch  intention  ?]  AU  these  transactions  were  out  of  the 
^Wttl  course  of  business.  They  were  fraudulent,  and  de- 
prived the  trader  of  the  means  of  paying  his  creditors. 
[farke,  B, — ^The  question  is,  whether  a  real  sale  of  goods 
"T  a  needy  trader,  at  a  price  much  below  their  true  value, 
tt  of  itself  an  act  of  bankruptcy?]  It  is  not  essential  that 
•By  individual  act  of  the  trader  should  have  the  effect  of 
^daying  his  creditors,  for  evidence  of  intent  is  sufficient 
^  Bcbertaon  v.  LiddeJl  (c),  it  was  held,  that  the  departure 
W  12  k  13  Vict.  c.  106, 8.  67.      (6)  1  A.  &  E.  456.       (c)  9  East,  487. 
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^054.  of  a  trader  from  his  dwelling-house,  with  intent  to  ddaytti 
creditors,  is  an  act  of  bankruptcy  though  no  creditor  h 
thereby  in  fact  delayed.  In  Worsley  v;  De  Matt08{a\i» 
question  was  first  raised,  whether  the  conveyance  by  th 
trader  of  the  entire  of  his  property  was  an  act  of  bank- 
ruptcy; and  it  was  held  to  be  so.  Siebert  v.  Spooner® 
and  Lindon  v.  Sharp  (c)  are  to  the  same  eflfect  The  plaiit- 
tif&  contend  for  the  broad  proposition,  that,  where  4l 
trader  professes  to  sell  his  goods  under  their  value,  iHk 
intent  to  cheat  his  creditors,  and  the  p\u*chaser  is  a  ptt^ 
to  it,  such  colourable  sale  is  an  act  of  bankruptcy.  [Path 
B. — Suppose  the  purchaser  knows  that  such  a  system  i 
trading  is  ruinous,  is  that  sufficient?  If  it  were,  evajf 
sale  of  goods  under  their  value  might  be  an  act  of  bttol- 
ruptcy.]  In  Young  v.  Waud{(I),  ParkSy  B.,  in  speakiig 
of  acts  of  bankruptcy,  says  that  they  are  confined  "  lasl^f 
to  those  "  (acts)  "  where  there  is  a  transfer  of  propel^ 
which  must  necessarily  in  its  results  be  known  to  ih 
bankrupt  to  lead  to  the  delay  and  disappointment  of  il 
the  creditors,  with  the  exception  of  that  particular  indiH- 
dual  to  whom  the  transfer  is  mada"  Lord  Ma/nsfiH 
C.  J.,  in  Cadogan  v.  Keri/nett  (e),  in  referring  to  the  U 
Eliz.  c.  5,  and  27  Eliz.  c.  4,  the  statutes  against  coveno* 
transactions,  said  :  "  These  statutes  cannot  receive  too 
liberal  a  construction,  or  be  too  much  extended  in  supprt** 
sion  of  fraud."  Here  the  jury  have  in  effect  found  that  Ab 
trader  was  acting  fraudulently,  and  with  intent  to  delay  w 
creditors,  when  he  transferred  the  goods  to  the  defen(tot 
and  that  the  defendant  was  a  party  to  that  transaction.  Bov 
parties  were  not  only  fully  cognizant  of,  but  aiding  andabet- 
ting,  a  fraud.  There  was  abundant  evidence  to  support  tk* 
finding  of  the  jury.  It  was  not  the  case  of  one  \8oWf» 
transaction,  but  of  numerous  sales  of  goods  below  their  ra" 
value;  so  that  the  defendant  must  have  known  that  the D^ 

(a)  1  Burr.  467.  (d)  8  Exch.  221. 

(6)  1  M.  &  W.  714.  (e)  Cowp.  432. 

(c)'6M.&Or.895. 
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lessaiy  consequence  of  such  sales  would  be  to  defeat  ere-      ^  ^Q^^- 
litoHL— They  also  referred  to  Ward  v.  Clarke  (a). 

Edwin  Jamtea  and  WiUes  appeared  to  support  the  rule, 
ot  were  not  called  upon  to  argue. 

Pollock,  C.  R — ^There  was  certainly  some  evidence  to 
ing  the  case  within  the  doctrine  laid  down  by  Lord  Ten- 
rden'mCook  v.  Caldecott,  and  we  are  all  of  opinion  that  an 
iportunity  ought  to  be  afforded  of  reviewing  that  doctrine 

a  Court  of  error.     There  must,  therefore,  be  a  new  trial. 

Pabke,  B, — The  statute  means  a  fraudulent  gift  or  deli- 
ry,  or  transfer  of  goods,  with  intent  immediately  by  that 
t  to  defeat  or  delay  creditors,  as  a  gift  or  delivery  of 
ods  on  the  eve  of  bankruptcy  frequently  is;  but  there 
17  be  a  transfer  of  goods  by  sale,  with  a  fraudulent  intent 

the  part  of  the  trader,  which  is  nevertheless  a  valid  trans- 
:.  If  a  trader  sells  goods  at  a  less  price  than  they  are 
>rth,  and  makes  a  practice  of  it,  though  it  is  obvious  that 
ch  a  practice  must  ultimately  end  in  bankruptcy,  none  of 
ch  sales,  simply  as  such,  constitutes  an  act  of  bankruptcy ; 
A  even  where  the  trader  intended,  on  a  particular  sale,  to 
n  away  with  the  price,  and  cheat  his  creditors,  such  sale 
not  an  act  of  bankruptcy.     But  if  the  purchaser  is  a  party 

that  intention,  then  it  would  be  a  fraudulent  transfer 
ithin  the  statute.  This  appears  to  have  been  the  mean- 
g  of  Lord  Tenterden,  in  Cook  v.  Caldecott,  as  explained 
f  the  Court  of  King's  Bench  in  Baoder  v.  Pritchard. 
here  the  question  was,  whether  an  assignment  by  a  trader 
'  his  whole  stock,  with  intent  to  abscond  with  the  purchase 
loney,  was,  of  itself,  an  act  of  bankruptcy ;  and  the  Court 
roperly  held,  that,  as  the  piu-chaser  paid  a  fair  price  for  the 
oods,  and  was  ignorant  of  the  trader  s  design,  the  sale  was 
ot  fraudulent  within  the  Bankrupt  Acts,  though  the  bank- 
ipt  intended  to  commit  a  fraud.  Paying  a  fair  price,  I 
onsider  as  not  being  essential  to  the  validity  of  the  sale, 

(a)  1  Mmo.&M.  4P7. 
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^854.  but  a  circumstance  tending  to  disprove  a  firaudul^t  put 
cipation  on  the  part  of  the  purchaser.  Lord  Denmumi 
C.  J.,  in  delivering  judgment,  says,  that  "in  Cock  v.  CoU^ 
coU  Lord  Tenterden  left  it  substantially  to  the  juiy  to  af, 
whether  the  purchaser  was  aware  of  the  trader's  iotentioi 
to  defraud  his  creditors  of  the  money  raised  by  the  sale  (I 
portions  of  his  stock  in  trade.  So  here,  if  the  trader  loU 
the  goods,  with  the  intention  that  the  proceeds  should  bo 
abstracted  from  the  general  body  of  creditors,  and  the  pQ^ 
chaser  was  aware  of  that  fact,  and  so  a  participator  in  tk 
fraud,  the  sale  would  be  an  act  of  bankruptcy.  But  thaea 
no  one  transaction  in  this  case,  in  which  it  coidd  be  predieii' 
ed,  that  there  was  an  intention  on  the  part  of  the  sdlerio 
abscond  with  the  price ;  and  even  assuming  that  the  tndtf 
so  intended,  there  is  no  sufficient  evidence  to  warrant  Afl 
conclusion  that  the  purchaser  was  aware  of  such  intentki^ 
so  as  to  make  him  a  party  to  the  fraud,  and  to  render  Afl 
sale  fraudulent.  Buying  goods  at  an  under-rate  would  be 
evidence  of  guilty  knowledge,  if  the  vendor  had  no  right  to 
sell ;  and  if  the  purchaser  had  been  indicted  for  reoerriog 
stolen  goods,  knowing  them  to  be  stolen,  that  &ct  wooU 
have  been  evidence  of  such  knowledge ;  but  a  sale  at  a  lot 
price  simply,  is  not  a  fraudident  one,  within  the  meaningo' 
the  Bankrupt  Act.  I  have  no  scruple  in  saying,  that,  if  tke 
point  had  been  reserved,  as  to  whether  there  was  reasonabb 
evidence  of  an  act  of  bankruptcy,  there  was  no  such  efi- 
dence ;  for  there  was  none  of  an  intention  on  the  part  of  th 
trader  to  run  away  with  the  purchase  money,  or  of  thepo^ 
chaser  being  aware  of  that  intention.  However,  the  jKBOi 
not  having  been  reserved,  there  must  be  a  new  trial 

Alderson,  B. — I  agree  that  we  ought  not  to  act  up* 
the  law  as  laid  down  by  Lord  Tenterden  in  Co(^  v.  CcU^ 
cott,  without  affording  an  opportunity  of  testing  it 

Platt,  B. — If  a  person  goes  to  a  shop,  and  seeks  to  buj 
goods  as  cheap  as  possible,  how  does  he  become  a  pa^Q 
to  a  fraud  because  he  gives  a  small  price  for  the  goods' 
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He  has  nothing  to  do  with  the  manner  in  which  the  seller  18W« 
btends  to  apply  the  money.  If,  indeed,  the  sale  was  not 
boD&  fide,  but  merely  colourable,  the  case  might  be  dif- 
ferent ;  but  because  a  person  does  not  give  the  full  market 
price  for  goods,  what  ground  is  there  for  saying  that  he 
H  a  party  to  an  act  of  bankruptcy? 

Rule  absolute  for  a  new  trial. 


In  re  Allison.  ^^-  21. 

HUDDLESTON,  on  a  former  day  (a),  had  obtained  a  Warrants  of 

commitment, 

rule  calling  on  the  keeper  of  the  House  of  Correction  at  convictions, 
Stafford,  to  shew  cause  why  a  writ  of  habeas  corpus  should  l^rumento"^ 
not  issue  to  bring  up  the  body  of  Joseph  Allison,  in  order  nw^o^y  ma- 

'^      "^  •'  ^  '        ^  gistrates,  are 

(hat  he  might  be  discharged  out  of  custody. — The  prisoner  sufficient,  if 
bad  been  convicted  by  two  justices  of  the  peace,  under  the  gpond  with  the 
164 17  Vict  a  30,  of  an  aggravated  assault  upon  a  child  [h^Ce^ 
onder  seven  years  of  age,  and  was  committed  to  prison  im-  to  the  11  &  12 

-  ^  viCu  c.  48. 

der  the  following  warrant : —  The  16  &  17 

Vict.  c.  30, 

County  of  ^      To  the  constable  of  the  parish  of  Yoxall,  and  ^^^^Z  Ze 
Staflford,    I  the  keeper  of  the  House   of  Correction   at  V^^^ 

-      .         j  *  ^  punish,  on 

10  wiL     )  Staflford,  in  the  said  county  of  Stafford.  summary  con- 

Whereas  Joseph  Allison,  of  the  parish  of  Yoxall,  in  the  assaults  com- 

»id  county,  was  this  day  duly  convicted  before  the  under-  ^^^  ^  chil- 
dren undef 
foarteen  years,  any  person  charged  hefore  them  "  sitting  at  a  place  where  (he  petty  $essumt  are 
*twfly  kdd:*' — Jldd,  that  a  warrant  of  commitment  for  such  ofifence,  in  the  form  given  by 
^  11  &  12  Vict.  c.  43,  sched.  (P.  L),  was  good,  although  it  did  not  state  that  the  justices 
Wore  whom  the  party  was  charged  were  sitting  at  a  place  where  petty  sessions  are  usually 

As  no  certiorari  issues  out  of  the  Court  of  Exchequer,  a  conviction  is  properly  brought 
Wow  it,  if  verified  by  affidavit. 

A  oominiBsioner  before  whom  an  affidavit  is  sworn,  ought  to  certify  that  any  exhibit  an- 
nexed ia  the  document  referred  to  in  the  affidavit. 

WTheConrtof  Queen's  Bench  now  armed  with  certain  authori- 

1^  previously  refused  a  rule  nisi  ties,  with  which  he  had  not  been 

o&  the  same  day.    But  the  learn-  prepared   in  bringing  the    case 

•dconnsel,  on  moving  the  rule  in  before    the    Court    of   Queen's 

^"•Coupt,  said,  "  that  be  wae  Bench." 
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1854.  signed,  two  of  her  Majesty's  justices  of  the  peace  for  ^ 
In  re  said  county,  upon  a  charge  made  upon  the  comjdaint  d 
Daniel  Burgen,  for  that  he  the  said  Joseph  Allisoo,  on  the 
27th  day  of  October,  1854-,  at  the  parish  of  Yoxall,  in  the 
said  county,  did  by  violently  striking  and  beating  with  i 
cane,  whip-stock,  and  otherwise  ill  treating,  unlawfully  eoo* 
mit  an  aggravated  assault  upon  one  George  AlUson,  a  mab 
child  imder  the  age  of  fourteen  years,  to  wit,  of  the  age  cf 
seven  years,  contrary  to  the  statute  in  such  case  made  and 
provided;  and  we,  the  said  justices,  being  of  opinion,  at  the 
time  of  the  hearing  and  determination  of  the  said  offence 
and  the  conviction  of  the  said  Joseph  Allison,  that  the  eaid 
assault  is  of  such  an  aggravated  nature,  that  it  cannot^  is  | 
the  opinion  of  the  said  justices,  be  sufficiently  punished  tin- 
der the  provisions  of  the  statute  9  Geo.  4,  a  31 :  it  im 
thereby  adjudged,  that  the  said  Joseph  Allison,  for  his  said 
offence,  should  be  imprisoned  in  the  house  of  correction  at 
Stafford,  in  the  said  county,  and  there  kept  to  hard  labour 
for  the  space  of  six  calendar  months.  These  are,  therefcRi 
to  command  you  the  said  constable  to  take  the  said  Joseph. 
Allison,  and  him  safely  convey  to  the  house  of  correction  at 
Stafford  aforesaid,  and  there  to  deliver  him  to  the  keeper 
thereof,  together  with  this  precept; — And  we  do  hereby  com- 
mand you  the  said  keeper  of  the  said  house' of  correction,  to 
receive  the  said  Joseph  Allison  into  your  custody  in  the  said 
house  of  correction,  there  to  imprison  him  and  keep  him  te 
hard  laboiu*  for  the  space  of  six  calendar  months;  and,  for 
so  doing,  this  shall  be  your  sufficient  warrant 

Given  under  our  hands  and  seals,  this  Slst  day  of 
October,  at  Burton-upon-Trent,  in  the  county  of  Stafford. 

R  R        (L.  s.) 
H.  F.  M.  (L.a) 

Scotland  now  shewed  cause,  and  produced  the  conviction- 
This  document  piurported  to  be  verified  by  an  affidavit 
wliich  stated,  that  "  The  writing  hereunto  annexed  ifi  ^^ 
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Allison. 


f  the  above-named  Joseph  Allison,  formally  18^4. 
d  under  which  the  said  Joseph  Allison  was,  by  in  re 
commitment,  dated  the  31st  of  October,  1854, 
airant  of  commitment  referred  to  in  the  affi- 
^hich  the  rule  in  this  case  was  obtained),  com- 
J  custody  of  the  keeper  of  the  house  of  correc- 
»rd."  But  the  commissioner,  before  whom  the 
sworn,  had  omitted  to  certify  that  the  docu- 
d  was  that  referred  to  in  the  affidavit 

m  objected,  first,  that  the  conviction  could  not 
smuch  as  it  had  not  been  removed  into  this 
t  of  certiorari. 

nibmitted,  that^  as  no  certiorari  issued  out  of 
le  only  mode  in  which  the  conviction  could  be 
re  it  was  by  producing  the  conviction  verified 


m  referred  to  Regina  v.  Chaney  (a)  and  the 
.mond's  case  (5),  as  autliorities,  that  the  Court 
t  a  conviction,  unless  it  is  regularly  brought  be- 
X  of  certiorari.  [Alderaon,  B. — If  that  were  so, 
10  was  improperly  convicted,  could  never  obtain 
eas  corpus  in  this  Court  And,  moreover,  in  a 
present,  the  consequence  would  be,  that  though, 
ation  to  the  Court  of  Queen's  Bench,  the  rule 
ed,  yet  the  party  might  obtain  a  different  deci- 
ourt,  because  it  has  no  power  to  bring  the  con- 
e  it  by  certiorari.  Parke,  B. — Since  there  is 
le  of  bringing  the  conviction  before  the  Court, 
t  to  produce  it  verified  by  affidavit] 

m  then  objected  that  the  conviction  was  not 
£ed,  since  the  commissioner  before  whom  the 

>wl.P.C.281.  (6)  9Q.  B.  99. 
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affidavit  was  sworn,  had  not  certified  that  the  dw 
annexed  was  that  referred  to  in  the  affidavit. 

Pollock,  C.  B,— The  Marter  report*  to  ua,  that,  a 
ing  to  the  practice  of  the  Court,  the  comraissiouer  oi^ 
have  certified  that  the  exliibit  annexed  was  the  doc 
referred  tii  in  the  affidavit. 

Upon  the  suggestion  of  the  Ckiurt  this  objectioo  i 
waived  and  the  conviction  read  (a).  The  Court  tl 
called  upon 


(a)  The  conviction  vaa  ee  fol- 

Coanty  of  1  Be  it  remeinberecl, 
Stafford  Uhat,  on  the  31at  day 
t"  "'t-  J  of  October,  a.d.  1854, 
at  the  petty  seesiona  lield  at  the 
police  Btation  in  Burton- upon- 
Trent,  iu  the  aaid  county  of  Staf- 
ford, the  Baid  police  station  being 
&  place  in  Burton-upou-Treut 
aforesaid,  iu  the  said  county, 
where  the  petty  iesaions  bava 
been  and  are  uauoJly  held,  Joseph 
Allison,  of  the  pariah  of  Yoiall, 


a  cane  whip-stock,  and  othi 
ill-trtnting,    unlawfully  M 
an  a^ravated  assault  njni  M 
George  Allison,  a  male  cbild 
dor  the  age  of  fourteen  yam 
wit,   of  the  age  of  seven  yiH( 
contrary  to  the  statute 
ca«e  made  and  provided ;  Walk 
Boid  justices  being  of  opioioii  i 
the  time  of  the  hearing  imd  { 
termination  of  tbe  said  uSn 
and  the  conviction  of  tbe  ■ 
Joseph  Allison,  that  the  ajdj 
of  such  an 
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HuddlesUm  to  support  the  rula — ^The  question  turns  .^^^'. 
qpon  the  validity  of  the  warrant  of  commitment  alone.  In  re 
He  warrant  is  invalid,  on  the  groimd  that  it  does  not 
hew  that  the  justices  by  whom  it  was  made  had  j  urisdiction. 
[he  16  &  17  Vict  a  30,  imder  which  the  defendant  was 
haiged,  gives  jurisdiction  to  two  justices  of  the  peace 
Biting  at  a  place  where  the  petty  sessions  are  usually 
leld."  This  ought  to  appear  affirmatively  upon  the  toce 
f  the  instrument  itsel£  In  Bex  v.  York  (a),  Lord  ManS" 
Iddf  C.  J.,  said,  that  "  it  ought  to  be  shewn  that  the  person 
Kttvicting  had  authority  to  convict"  In  Paley  on  Convio- 
iaoa,  page  236,  it  is  laid  down,  that  it  is  not  necessary  that 
^warrant  should  state  the  conviction  in  a  precise  or  tech- 
uol  form,  "  but  only  so  as  to  shew  that  the  party  has  been 
nnvicted  of  some  specific  offence,  and  by  a  person  having 
tnlhority  for  that  purpose/'  [Parke,  B. — Rex  v.  Walter  (6)  is 
ited  for  that  position,  but  I  do  not  see  that  the  case  is  any 
lothority  for  it  J  The  following  decisions  may  be  referred 
lo  for  the  purpose  of  shewing  how  the  Courts  have  regarded 
these  instruments:  Regina  v.  Cava7iah{c),  Regi/na  v. 
Cha/My  (d),  In  re  Peerless  (e),  Lindsay  v.  Leigh  (/). 
[SeotlaTkf  referred  to  the  24th  section  of  the  11  &  12 
Vict  a  43^  which  enacts  "that  where  a  conviction  does 
wt  order  the  payment  of  any  penalty,  but  that  the  de- 
fendant be  imprisoned,  or  imprisoned  and  kept  to  hard 
Wwiir,  for  his  offence;  or,  where  an  order  is  not  for  the 
payment  of  money,  but  for  the  doing  of  some  other  act,  and 
foctfi  that,  in  case  of  the  defendant's  neglect  or  refusal  to  do 
8ttch  act,  he  shall  be  imprisoned,  or  imprisoned  and  kept  to 
kard  labour,  and  the  defendant  neglects  or  refuses  to  do 
such  act ;  in  every  such  case  it  shall  be  lawful  for  such  jus- 
w5e  or  justices  making  such  conviction  or  order,  or  for  some 
^^  justice  of  the  peace  for  the  same  county,  riding,  divi- 

(«)  5  Burr.  2684.  {d)  6  DowL  P.  C.  281. 

(^)  8  Mod.  5.  \e)  1  Q.  B.  143. 

(«)  IDowL  N.  C.  646.  (/)  H  Q.  B.  466. 
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sion,  liUnr,  axj.  hcroagb.  or  pljcc.  to  ^oe  hin  or  tki 

and  Mai,  Jkc"    Thm  wataaA  bOamt  Ae  §OBn  given  tnlh 
K^KdoIe  (P.  1}.]      That  fam  dsn  m«  apflj  iu  ui  i«M 
under  the  bier  Katnte.    Tbe  ■■■■iiijIimbI  gh-eo  t^ltejl 
form  (P.  I)  luB  II 8 II  iiii  In  iiMiiiiiilimnli  mhIi   lirjiatilflj 
acting  in  Bad  ftr  the  oooBtj',  Ac    The  hearing  in  dnfi 
mocc  be  btfbrc  jtEtios  in  pet^  eeHwaa.     And  thtirfA 
the  (brmin^geet^  by  the  priorAct  oo^ittobe  rtmolAJ 
to  n^et  tbe  law  as  enacted  b?  the  16  A  17  TicL  c  3a 
Gtmoood'e  case  (a),  whicji  is  a  teoent  deciaon.  it  mt  hHk 
that,  aJtboogh  a  oommitment  of  a  sovaut  under  the 
4,  c  34,8.3,  for  absenting  himself  need  not  aet  forth  the  «4 
denoe  on  which  the  oooviction  [ooceeded,  idU  it  muat  lic* 
on  the  &Ge  of  it,  that  the  jnaoner  haa  been  couvicttj  rf 
what  is  an  offence  within  the  Ad.     [Ponbe^  R — Then  ill 
statement  of  the  offence  was  defective  bat  the  place  'limt 
the  justices   at  is  no   part   of  the  offence  withwhiciAl 
defenilant  is   charged.      That    cai^e,    therefor^    does  iri 
iqjply.] 


Pollock,  C.  R — We  are  all  of  opinion    that  this  n* 
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ft 

i  feel  it  necessary  to  take  time  to  consider  whether 
rule  ought  not  to  be  laid  down  upon  the  subject  In  re 
his  is  a  consideration  which  becomes  altogether  im- 
iaL  The  statute  was  passed  for  the  express  purpose 
ing  magistrates  certain  forms  to  be  used  in  particular 
by  the  adoption  of  which  they  might  protect  them- 
,  and  render  their  proceedings  free  from  all  objection. 
1  &  12  Vict  a  43,  according  to  its  title,  is  "  An  Act 
Qitate  the  performance  of  the  duties  of  Justices  of  the 
out  of  Sessions  within  England  and  Wales  with  re- 
to  summary  convictions  and  orders."  And  upon 
iring  the  warrant  of  commitment  in  this  case  with 
rm  given  in  the  Schedule  (P.  1.),  it  is  foimd  to  cor- 
id  with  it  precisely.  But  Mr.  Huddleston  contends, 
^  the  time  this  statute  passed,  it  was  sufficient  if  the 
trate  acting  was  one  in  and  for  the  county,  and  there- 
liat  the  statute  was  frumed  for  that  particular  state  of 
3;  but  that  since  it  came  into  operation  a  statute  has 
passed  of  a  highly  penal  character,  empowering  two 
98  to  inflict  most  severe  punishment;  and  that,  in 
to  guard  against  abuse  in  the  exercise  of  such  au- 
y,  the  hearing  must  take  place  before  two  justices  in 
sessions;  and  the  learned  counsel  contends,  that  the 
nt  should  state  these  facts.  But  I  do  not  think 
there  is  any  weight  in  that  argument.  The  statute 
a  form  to  be  adopted  by  magistrates,  and  they 
lot  called  upon  to  reason  upon  the  matter,  and  to 
t,  that,  because  the  law  in  some  respect  has  been 
d,  therefore  they  must  alter  the  foraa.  The  sta- 
Jxpressly  enacts,  that,  where  a  warrant  is  required,  it 
be  drawn  up  in  the  form  given  in  the  schedule.  Here 
ustices  have  adopted  the  form  given,  and  the  commit- 
i  is  good. 

^RKE,  B. — I  am  of  the  same  opinion.     I  think  it  un- 
88ary  to  say  anything  as  to  the  grounds  on  which  the 
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1854^  Court  of  Queen's  Bench  disposed  of  this  case  when  it  mi 
In  re  before  them ;  and  I  entirely  agree  with  the  Loid  Qdrf 
Baron,  that,  if  justices  substantially  adopt  the  fonM 
given  by  the  11  &  12  Vict  a  43,  they  do  all  that  i 
required  of  them.  If  this  were  not  so,  the  Act  itself 
would  prove  only  a  snare  to  entrap  persona  Now,  Ail 
warrant  of  commitment  corresponds  precisely  with  tb 
form  given  by  the  Act,  and  sets  out  all  that  is  reqoini 
It  is,  therefore,  valid.  I  do  not  quarrel  with  an  eBMl!> 
ment  which  affords  protection  to  magistrates  by  remofi^ 
technical  objections  to  formal  proceeding& 

Alderson,  B. — I  am  of  the  same  opinion.  Sinoe  fli 
passing  of  the  11  &  12  Vict  c.  43,  all  that  magigtota 
have  to  do  in  drawing  up  warranU  and  convictioiui  ati 
follow  the  forms  given,  and  that  they  have  dona  Thenii 
no  actual  hardship  here ;  for,  if  the  conviction  was  madi 
without  jurisdiction,  the  priaoner  may  remove  and  qaA 
it  The  objection  to  the  form  of  this  commitmfini  ii 
purely  of  a  technical  character. 

PiATi,  B.— K  the  11  &  12  Vict  a  43,  had  been  hrw:^ 
before  the  attention  of  the  Court  when  the  rule  was  mofei, 
it  would  not  have  been  granted  The  learning  of  the 
cases  prior  to  it  has  been  swept  away  by  the  24th  aeo- 
tion,  which  enacts  that  it  shall  be  lawful  for  the  jw- 
tice  to  issue  his  "  warrant  of  commitment  (P.  1)."  Th 
warrant  here  follows  the  form,  and  is,  therefore,  gooi  We 
have  no  power  to  repeal  an  Act  of  Parliament ;  and  ttoi 
is  no  rule  more  wholesome  than  that  which  prevents  tecfc- 
nical  objections  frcnn  interfering  with  the  administratioDcf 

justice. 

Rule  discharged  (a) 

(a)  See  Reg,  v.  Hi/cUy  21  L.  J.,  M.C.,  94. 
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WoLiAMS  V.  The  London  Commercial  Exchange  ^<^^ 

Company. 

HE  first  count  of  the  declaration  stated,  that  the  plain-  Sereral  mat- 
\  employed  the  defendants  in  the  way  of  their  business  ence  ezlBtiiig 
share-brokers,  for  commission  to  be  paid  by  the  plaintiff  ^^^,^d 
the  defendants  in  that  behalf,  to  purchase  for  the  plain-  defendants, 

some  of  which 

*,  when  and  as  soon  thereafter  as  the  defendants  could,  were  the  sub- 
5  hundred  shares  in  the  Great  Northern  Railway  Com-  ^^^^ii^^^ 
ay,  at  the  market  price  of  such  shares  for  the  time  a«r®«d  be- 

•'  ^  tween  them, 

sg ;  and  although  the  defendants  then  could  and  ought  that,  in  oonn- 
have  purchased  for  the  plaintiff  such  shares,  at  the  then  the  defendants 
iiket  price  thereof,  the  defendants  did  not  then  purchase  ^  wftr'to!^* 
;h  shares,  or  any  part  of  them,  but  fraudulently  and  bitrationthe 

matters  of  the 

ongfuUy  neglected  and   omitted  to  do  so,  &c. — ^There  action,  the 
ae  other  counts  in  respect  of  other  shares.  accept  such 

Plea — ^That,  after  the  accruinff  of  the  causes  of  action  in  *6j;®^°^S**^  "*. 

,  satisfiujtion  of 

e  declaration  mentioned,  and  before  the  making  of  the  all  damages 

reement  hereinaft;er  mentioned,  disputes  and  differences  him  in  respect 

Jre  existing  between  the  plaintiff  and  the  defendants  ^^^^^ 

odiinff  and  oonceminff  divers  dealings  and  transactions  ir«W,  that  the 

,  ,      agreement  and 

uch  had  taken  place  between  them,  and  touching  certain  its  perform- 
Mters  of  account  arising  out  of  those  dealings  and  trans-  ^^  ^to  an 
tions;  and  that  some  of  the  said  matters  consisted  of  the  *^^^  ^^ 

'  ^         ^  spect  of  the 

^eral  transactions  in  the  declaration  mentioned  as  to  the  last-mentioned 
rection  to  purchsuse  shares  for  the  plaintiff,  and  others  of 
ch  matters  were  the  subject  of  an  action  then  depending 
this  CJourt  by  the  plaintiff  against  the  defendants  for 
"nages  claimed  by  the  plaintiff  in  respect  of  certain 
4er  dealings  between  the  plaintiff  and  the  defendants, 
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awil  certain  other  directions  by  the  plaintiff  to  the 
ants  to  purcliase  for  the  plaintiff  certoiD  other 
Whereupon,  the  said  disputes  and  differences  then 
ing  and  the  said  action  depending  as  aforesaid,  it  vms 
between  the  plaintiff  and  the  defendants,  that,  in  comiite- 
ation  that  the  defendants  would  consent  to  a  Judge's  ordtl 
by  wliich  the  matters  of  the  said  action  should  be  reifr 
red  to  the  award  of  C.  C,  and  that  the  defendants 
agree  to  perform  in  all  things  hia  award,  to  be  made  ofini 
concerning  the  matters  so  to  be  to  him  referred,  so  fiir 
the  same  award  should  direct  performance  to  be  made  bf 
the  defendants,  the  plaintiff  should  and  would  accept 
agreement  by  the  defendants  in  full  satisfaction  of  ill 
damages  sustained  by  the  plamtiff  for  and  in  respeci  rf 
the  several  causes  of  action  in  the  declaration 
action  alleged.— Averments  :  Tliat,  in  pursuance  of  itl 
said  a^^^teemeat,  a  Judge's  ortler  in  the  said  then  dcpo^ 
ing  action  was  consented  to  by  the  defendants,  aiiil  "in 
made  by  Sir  T.  J.  Piatt,  Knight,  one  of  the  Barons  of  Htf 
Court,  whereby,  and  by  consent  of  the  plaintiff  and  theJe- 
fendanta,  the  matters  of  the  said  then  depending  a/SM 
were  referred  to  the  award  of  the  said  C.  C,  and  wheidf 
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intration  an  action  then  pending  cannot  operate  as  a 

tisEEtction  or  release  of  other  causes  of  action  not  in- 

oded  in  that  reference.     [Parke,  B. — ^There  is  good  con-       Londou 

deration  for  the  plaintiff's  relinquishing  those  claims.    The  exc^ok^Co. 

sftndante  consent  to  refer  the  action  by  a  Judge's  order, 

hich  may  be  enforced  by  attachment    Martin,  R — Sup- 

m  a  person  has  two  claims  against  another,  and  he  says 

I  the  latter,  **  If  you  will  consent  to  refer  the  one  claim,  I 

Dl  give  up  the  other,''  surely  such  an  agreement  would 

)  bmding.]     An  accord  must  appear  to  be  advantageous 

•  the  party,  otherwise  it  is  no  satisfSstction :  Baa  Abridg. 

L  "Accord  and  Satisfeu^ion"  (A).      This  reference  is  not 

m  advantageous  to  the  plaintifif  than  it  is  to  the  defend- 

itai    It  cannot  be  considered  that  either  party  obtains  by 

more  than  he  is  justly  entitled  to  in  respect  of  the  mat- 

18  referred ;   consequently,  there  is  nothing  in  satisfac- 

onofthe  claims  not  included  in  the  reference.     [Parke, 

L— The  matters  in  question  could  not  have  been  referred 

nlesB  by  consent  of  both  parties    Then,  as  it  appears 

bat  there  was  a  binding  agreement  to  refer,  that  is  a  satis- 

Action  of  the  other  claims.] 

Barstow  appeared  in  support  of  the  plea,  but  was  not 
aJled  upon  to  argue. 

Per  Curiam  (a). — There  must  be  judgment  for  the  de- 
fendants. 

Judgment  for  the  defendants. 

(a)  Parke,  B.,  Piatt,  B.,  and  Martin,  B. 
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OuLDs  V.  Harrison. 


JDeCLARATION  on  a  bill  of  exchange,  drawn  by  Job 
Bennett  upon  and  accepted  by  the  defendant^  and  indotfled 
by  J.  Bennett  to  the  plaintiff. 


Dec,  18. 

To  an  action 
on  a  bill  of 
exchange, 
drawn  by  B. 
upon,  and  ac 

cepted  by,  the       Second  plea — That,  before  the  accepting  of  the  biHftft 

defendant,  and  ,  •  •  -r*  i 

indorsed  by  B.  defendant  authorised  J.  Bennett,  in  his  J.  Bennetts  on 
the  defendMit   ^^T^^  b^*  on  aocount  of  the  defendant,  to  lay  b^  oi 

pleaded,  se- 
condly, that, 
before  the  ac- 
cepting of  the 
bill,  the  de- 
fendant autho- 
rised B.,  in  his 
own  name,  but    •whom   he 
on  account  of 
the  defendant, 
to  lay  bets  on 
horse  races, 
and  B.,  in  pur- 
suance of  such 


horse  TOJdea ;  and  J.  Bennett,  in  pursuance  of  such  auUuxi^, 
laid  bets  on  horse  races,  and  lost  them :  And  the  defait 
ant  says,  that  J.  Bennett  afterwards,  voluntarily,  and  w& 
out  the  request  of  the  defendant,  paid  to  the  peisoiis  tb 
so  lost  such  bets  divers  monies  on  aoocmni  of 
the  monies  which  he  had  so  lost ;  and  the  defendant  nji, 
that  the  bets  respectively  were  contracts  by  way  of  wigc*- 
ing ;  and  the  defendant  says,  that  the  said  bill  was  after- 
authority,  laid  wards  so  made  and  accepted  as  in  the  declaration  moir 

such  bets  and 
lost  them : 
that  B.  after- 
wards volun- 
tarily, and 
without  the 


tioned,  for  and  on  accoimt  and  towards  repayment  t6  X 
Bennett  of  the  monies  which  he  had  so  paid ;  sind  the  de- 
fendant says,  that  there  never  was  any  other  oonsidenitiaa 
requestToTthe    for  the   acceptance;   and  the  defendant  says,  that  thefe 

defendant, 
paid  the 
losses  on  such 

bets;  that  the  bets  were  wagering  contracts;  and  that  the  defendant  accepted  tii«h31^ 
repayment  to  B.  of  the  monies  which  he  had  so  paid ;  and  that  there  was  no  other  ooorfdif' 
ation  for  the  acceptance  and  no  consideration  for  the  indorsement.  Fifth  plea :  that,  ifkiHki 
bill  was  due,  and  before  R  indorsed  it  to  the  plaintiff,  B.,  being  indebted  to  the  delfloW 
in  a  sum  exceeding  the  amount  of  the  bill  and  interest,  the  defendant  elected  to  ^^'^'f^ 
the  bill  the  debt  so  due  to  him,  and  gave  notice  of  such  his  election  to  B. ;  and  that  B.  indoi*" 
the  bill  to  the  plaintiff  after  such  notice.  Sixth  plea :  that,  after  the  biU  waa  doe  and  befti*'^ 
indorsed  it  to  the  plaintiff,  B.  was  indebted  to  the  defendant  in  a  som  exceeding  the  tiiMii| 
of  the  bill  and  interest;  and  B.,  in  order  to  deprive  the  defendant  of  hJa  right  of  M^ 
did,  in  order  to  defraud  the  defendant  and  in  collusion  with  the  plaintiff,  indone  tbabiD^ 
the  plaintiff,  in  order  to  enable  the  plaintiff  to  sue  the  defendant  on  the  bill,  wiUioattfJ 
consideration  for  the  hidorsement ;  and  that  the  plaintiff  sues  merely  as  tUc  agent  of  B^ /"J^ 
in  collusion  with  him.  On  demurrer  to  these  pleas : — Held,  that  the  scobnd  plea  «iil*^» 
for  the  defendant,  by  giving  the  bill,  acknowledged  the  money  was  paid  on  his  acoom^*'^ 
consequently  there  was  sufficient  consideration  for  the  payment  of  the  bilL  . 

JTeldf  also,  that  the  fifth  plea  was  bad,  since  the  indorsee  of  an  overdue  bill  doei  nottw* 
it  subject  to  claims  arising  out  of  collateral  matters,  such  as  a  set-off.  ^ 

fftldj  also,  that  the  sixth  plea  waa  bad,  inasmuch  as  the  indorsement  of  an  ovflidQ*  ^ 
under  the  circumstances  stated  in  that  plea,  was  no  fraud. 
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(vas  no  consideration  for  the  indorsement  of  the  said  bill         ^®^- 
U)  the  plaintiff  Oulds 

The  third  and  fourth  pleas  were  similar ;  the  one  alleg-     Habbisok. 
ingihat  the  bill  was  indorsed  to  the  plaintiff  after  it  be- 
came due ;  the  other,  that  the  plaintiff  at  the  time  the  bill 
vas  indorsed  to  him  had  notice  of  the  premises. 

Fifth  plea — ^That,  after  the  day  on  which  the  bill  became 
4m,  and  before  J.  Bennett  indorsed  it  to  the  plaintiff,  and 
iriule  J.  Bennett  was  the  holder  and  owner  of  the  bill,  he 
Aen  being  indebted  to  the  defendant  in  a  sum  exceeding 
Ae  amount  of  the  bill  and  the  interest  thereon  from  the 
time  when  the  same  became  due,  the  defendant  elected  to 
Ktoff  against  the  bill  an  equivalent  part  of  the  debt  so 
doe  to  the  defendant  from  J.  Bennett,  and  gave  notice  of 
ndi  his  election  to  J.  Bennett ;  and  the  defendant  says,  that 
the  said  debt  due  from  J.  Bennett  at  the  commencement 
cf  this  suit  was  and  is  still  due  and  unpaid  to  him ;  and 
tiie  defendant  says,  that  J.  Bennett,  so  as  id  the  declara- 
tion  motioned,  indorsed  the  bill  to  the  plaintiff  after  the 
day  on  which  the  bill  became  due,  and  after  J.  Bennett  had 
nch  notice  as  aforesaid,  and  while  the  said  debt  was  so  due 
to  &e  defendant  from  J.  Bennett ;  and  the  defendant  says, 
that  he  was  not,  at  the  time  when  he  so  elected  to  make 
the  said  set-off,  or  at  any  time  afterwards,  indebted  to  J. 
Beonett  on  any  other  account  than  on  the  bill ;  and  the 
defendant  says,  that  the  plaintiff  never,  before  J.  Bennett 
W  rach  notice,  acquired  or  had  any  title  or  right  to  have 
^  bill  indorsed  to  him. 

Sixth  plea — ^That,  after  the  day  on  which  the  bill  be- 
<iKne  due,  and  before  J.  Bennett  indorsed  it  to  the  plaintiff, 
^  while  J.  Bennett  was  the  holder  and  owner  of  the  bill, 
^  was  indebted  to  the  defendant  in  a  sum  exceeding  the 
*0)Kjmi  of  the  bill  and  the  interest  thereon  from  the  time 
^hen  the  same  became  due ;  and  whilst  the  said  sum  of 
^ey  owing  from  J.  Bennett  to  the  defendant  was  due 
«Jid  unpaid,  and  after  the  bill  became  due,  J.  Bennett^  in 

pp2 
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order  to  deprive  the  defendant  of  his  right  of  sei-oi 
respect  of  the  aforesaid  sum  of  money  llien  owing  fiw 
Harrson.  Bennett  to  the  defendant,  did,  in  order  to  defraud  tlie 
fendant,  and  in  collusion  with  the  plaintiff  indorse  thf 
to  the  plaintiff,  in  order  to  enable  the  plaintiff  to  six 
defendant  on  the  b;ll,  without  any  consideration  fat 
said  indorsement ;  and  that  the  plaintiff  sues  in  this  m 
merely  as  the  agent  of  J.  Bennett  and  in  collusion 
him  ;  and  that  the  sum  of  money  so  due  as  aforesaid : 
J.  Bennett  to  the  defendant  hath  not,  nor  hath  any 
of  it,  been  paid,  but  is  still  due.  And  the  defendant  i 
that  he  was  not,  at  the  time  when  the  bill  was  so  indo 
to  the  plainti£^  or  at  any  other  time  afterwards^  inde 
to  J.  Bennett  on  any  other  account  than  on  the  bilL 
Demurrers,  and  joinders  therein. 

Hance  argued  in  support  of  the  demurrers  (Decembe 
— The  second,  third,  and  fourth  pleas  are  clearly  bad. 
8  &  9  Vict  a  109,  s.  18,  merely  renders  wagering  conti 
incapable  of  being  enforced  ;  therefore,  there  was  not! 
illegal  in  Bennett's  making  the  bets  on  account  of  the 
fendant;  and  the  direction  to  make  them  contained  an 
plied  authority  to  pay  them  if  lost  Then  the  defend 
by  afterwards  giving  a  bill  for  the  amount  so  paid,  in  d 
ratified  the  payment.  [Parke,  B. — ^Those  pleas  are  ' 
tainly  bad.]  The  fifth  plea  is  also  bad.  It  does  notd 
that  the  defendant  had  any  right  of  set-o£^  since  no  ad 
had  been  brought  by  Bennett  against  him.  Moreover, 
defendant  was  not  bound  to  setroff  the  debt ;  and  it  k  c 
sistent  with  every  allegation  in  the  plea  that  the  defend 
might  have  recalled  his  election,  and  refused  to  set 
before  the  bill  was  indorsed  to  the  plaintiff  [Paris,  B 
The  plea  only  states  that  the  defendant  elected  to  set 
the  debt^  and  gave  Bennett  notice  of  his  election ;  but  tl 
is  of  no  avail,  unless  both  parties  agreed  to  it]  The  A 
plea  is  bad,  since  it  does  not  shew  that  the  defendant 
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tended  to  set  oflf  ibe  debt ;  and,  consistently  with  every         ^^'>4. 
allegation  in  the  plea^  he  may,  in  fact,  have  refused  to  do '      Oulds 
aa   If,  however,  ibis  is  substantially  Bennett's  action,  the     Harrison. 
ddendant  is  not  deprived  of  his  right  of  set-off;  for  the 
indoiBee  of  an  overdue  bill  takes  it  subject  to  all  the  equi- 
tiei  whidi  attached  to  the  bill  in  the  hands  of  the  holder 
vbea  it  became  due :  Whitehead  v.  Walker  (a),  Burrough 
r.  Mass  (&)« 

/.  Addison  contra. — ^The  second,  third,  and  fourth  pleas 
me  good.  There  was  no  consideration  for  the  acceptance  or 
indoEsement  By  the  8  &  9  Vict  a  109,  s.  18,  all  wager- 
ii^  contracts  are  absolutely  void.  It  is  clear,  therefore* 
thit  the  winner  could  not  have  recovered  the  bet,  and  con- 
lequently  the  payment  by  Bennett  was  a  payment  in  his 
[rnn  wrong.  It  is  argued,  that  the  defendant^  by  giving 
Bie  hill,  ratified  the  payment ;  but  the  doctrine  of  ratifica- 
Hoii  only  applies  where  the  act  is  done  by  a  person  as 
9gmt  and  for  the  benefit  of  another.  [Parke,  B. — Do  not 
tke words  "on  account  of  him  the  defendant"  mean  "  as 
\m  agent  V  If  the  defendant,  instead  of  giving  a  bill, 
bid  paid  the  money,  could  he  have  recovered  it  back? 
Ihen,  having  given  a  bill,  that  is  a  payment  by  anticipa- 
ticm.]  If  a  person  makes  another  his  agent  to  purchase 
{oods,  that  does  not  necessarily  constitute  him  agent  to  pay 
ix  them.  So  here,  Bennett  might  have  been  the  defend- 
lot's  agent  to  lay  the  bets,  but  not  to  pay  his  lossea 
jParke,  B. — If  a  person  gives  a  bill  for  a  debt  which  he  is 
)ot  bound  in  law  to  pay,  as  for  instance  on  a  guarantee 
lOt  in  writing,  there  is  good  consideration  for  the  bill ;  it  is, 
I  truth,  a  payment  at  a  future  day.  It  has,  indeed,  been 
dd,  that  a  gift  is  not  binding  unless  it  be  by  deed,  or  the 
tject  of  the  gift  be  actually  delivered  ;  but,  if  the  point 
se  res  nova^  it  would  perhaps  be  decided  differently.] — 

(tt)  10  M.  &  W.  696.  (6)  10  B.  &  C.  558. 
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1854.  Then,  with  respect  to  the  fifth  plea.  The  election  by  tiie 
OuLDs  defendant  to  set  off  the  debt  due  to  him  jGrom  the  dnw 
Haebison.  ^^  ^^^  ^^^  ^^1  ^  between  them,  tantamomit  to  payment 
GoodaU  V.  Ray  {a)  decided,  that  an  indorsee  of  a  promih 
sory  note,  not  overdue,  but  the  amount  of  which  is  exceed* 
ed  by  a  cross  demand  of  the  maker  on  the  payee,  hsviog 
notice  of  such  demand  at  the  time  of  the  indoraementy  ctt- 
not  recover  against  the  maker  advances  made  to  the  payee 
on  the  note  subsequent  to  such  notice,  although  the  note  » 
a  distinct  transaction  between  the  original  partieai  [Pafifl^ 
R — It  cannot  be  said  that  a  mere  notice  of  set-off  between 
the  maker  and  acceptor  of  a  bill  before  it  is  due  will  le- 
strict  the  negotiability  of  the  instrument  I  pointed  ont^  in 
Whitehead  v.  WaXker  (6),  that  there  must  be  some  mistab 
in  the  report  of  the  case  of  GoodaU  v.  jRay.]  The  law  of 
set-off  is  founded  on  the  doctrine  of  the  civil  law  as  to 
compensation :  Pothier  on  **  Obligations^"  p.  3,  c.  4;  aol 
the  same  principles  ought  to  govern  its  applicaticna.  Uiir 
less  a  notice  of  election  to  set  off  a  debt  is  binding,  this  in* 
convenience  will  ensue,  that  the  party  to  whom  the  oU» 
debt  is  due  must  bring  an  action  in  order  to  prevent  tlie 
operation  of  the  statute  of  limitations ;  and,  if  he  doeasi^ 
he  is  met  by  the  set-off,  and  must  pay  the  costs  of  the  un- 
successful action. — Then,  with  respect  to  the  sixth  plea>  rt 
shews  that  the  drawer,  acting  in  collusion  with  the  {Jain- 
tiff,  fraudulently  indorsed  the  bill,  in  order  to  deprive  the 
defendant  of  his  right  of  setK>ff.  Such  a  tamsactioa  » 
within  the  spirit,  if  not  within  the  letter,  of  the  18  Hi*" 
c.  5.  In  Watkiifis  v.  Beiiiausan  (c),  which  was  an  action  by 
indorsee  against  acceptor  of  a  bill  of  exchange,  the  defend- 
ant pleaded,  that,  before  and  at  the  time  of  the  indorsing  « 
the  bill  by  the  drawer,  he,  the  drawer,  was  indebted  to  the 
defendant  in  a  sum  of  money  exceeding  the  amount  of  the 
bill ;  and  that,  after  the  bill  became  due,  in  order  to  de- 

(a)  4  Dowl.  P.  C.  76.        {b)  10  M.  &  W.  tm.        (c)  9  M.  &  W.42i 
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f  defendant  of  his  right  of  set-off  in  respect  of  the      ,  1654.^ 
firaudulently  indorsed  the  bill,  to  enable  the  plain-        Oulds 
d  the  defendant  on  the  bill,  and  without  any  con-     HABBiaoir. 
1  for  the  indorsement :  and  that  was  held  to  be 
Ae  plea.     If  the  drawer  had  sued  upon  the  bill,  it 
iiat  the  defendant  might  have  set  off  the  debt ; 
situation  is  altered  by  the  fraudulent  transfer.    At 
a  this  is  a  good  plea  of  set-off,  within  the  prin- 
he  decision  in  Carr  v.  Hinchliff(a).     [Martin,  B. 
}  amounts  to  a  plea  of  set-off,  it  ought  to  have 
t  of  extinguishing  the  debt  due  from  the  drawer; 
ill  remains  liable.] 

Ji  in  reply,  referred  to  Isberg  v.  Bowden  (6). 

s,  R — We  entertain  no  doubt  about  any  of  the 
)ept  the  last  With  respect  to  the  three  firsts  the 
oe  by  the  defendant  of  the  bill  of  exchange  for 
Aid  by  ihe  drawer  for  bets  made  in  his  own  name, 
•ahty  for  the  defendant,  was  a  payment  on  account. 
^  that  the  defendant  was  not  bound  in  law  to  repay 
er ;  but,  since  he  chose  to  give  a  biU,  there  is  good 
Uion  for  its  payment  If,  instead  of  a  bill,  the  de- 
had  given  a  sum  in  cash,  or  a  bank  note,  it  is 
t  he  could  not  have  recovered  it  back  It  is,  in 
e  same  with  a  bill  There  is  money  paid  on  the 
it's  account,  which,  by  giving  the  bill,  he  acknow- 
I  be  a  payment  on  his  account,  and  that  is  ample 
ition  for  the  bill.  Then,  as  to  the  fifth  plea,  notice 
cistence  of  a  set-off  does  not  take  the  case  out  of 
ority  of  Bun^ough  v.  Moss,  which  decided  that  the 
of  an  overdue  bill  does  not  tiike  it  subject  to  claims 
mt  of  collateral  matters,  such  as  a  set-off,  which  is 
onvenient  mode  of  settling  mutual  accounts.     The 

I  4  B.  &  C.  547.  (b)  8  Excli.  652. 
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^  ^Q^^^  only  point  upon  which  we  entertain  any  doubt^  is,  whi 
OuLDs       the  sixth  plea  shews  an  indorsement  of  the  bill  under 

Habriso^.  circumstances  of  fraud  as  to  give  the  defendant  thei 
right  of  set-off  against  the  plaintiff  as  he  had  againil 
drawer  of  the  bill  On  that  point  we  will  take  tin 
consider. 

Cur.  adv.  vi 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  only  question  remaining  for  dedan 
this  case  is  the  sufficiency  of  the  sixth  plea.  It  is  in 
terms :  (His  Lordship  read  the  plea,  and  proceeded 
plea,  not  substantially  different  from  this,  was  held  b] 
Court  to  be  an  issuable  plea,  in  the  case  of  WaM 
Benauaa/a  (a),  where  judgment  had  been  signed  fiv 
of  a  plea,  after  the  defendant  had  given  the  usual  w 
taking  to  plead  issuably.  But  in  such  cases  it  is  not  i 
to  allow  judgment  to  be  signed  unless  the  plea  is  i 
festly  bad,  which  this  plea  is  not,  there  certainly  bei 
fair  question  about  it  We  thinks  upon  full  considen 
that  the  plea  is  bad. 

It  must  be  considered  as  entirely  settled  by  the  cai 
Burrouyh  v.  Moss  (6),  that  the  indorsee  of  an  overdw 
takes  it  subject  to  all  the  equities  that  attach  to  di< 
itself  in  the  hands  of  the  holder  when  it  was  due ;  ai 
instance,  the  payment  or  satisfaction  of  the  biU  itse 
such  holder,  or  where  the  title  of  such  holder  was  on 
secure  the  balance  of  an  account  due,  as  seems  to 
been  the  case  in  CoUenridge  v.  Farquharson  (c).  Bui 
indorsee  does  not  take  it  subject  to  claims  arising  <n 
collateral  matters,  as  the  statutory  right  of  set-ofi^  i 
is  merely  a  mode  of  preventing  multiplicity  of  adiom 
tween  the  same  partiea 

(a)  9  M.  &  W.  422.        (6)  10  B.  &  C.  558.        (c)  )  Stark  N.P 
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Hie  docirine  laid  down  in  Burrough  v.  Moss  has  been 
diowed  in  Stem  v.  Ygleaias  (a),  and,  we  believe,  never 
iqwted.  Notice  of  the  existence  of  the  set-off  to  the  harbwon. 
Jder  of  the  bill  at  the  time  it  was  due  makes  no  differ- 
loe^  as  was  settled  in  Whitehead  v.  Walker  (6),  unless,  in- 
ed,  express  notice  was  given  by  the  party  liable,  and 
idence  of  acquiescence  in  it,  such  as  would  amount  to 
oof  of  an  agreement  to  set  off  by  both  parties,  which 
itdd  be  a  satis&ction  of  the  bill  independently  of  the 
iktte  of  set-off 

This  being  clearly  settled,  what  is  the  effect  of  an  in- 
rsement  of  an  overdue  biU  under  the  circumstances  men- 
ned  in  the  plea  ?  These,  though  inaccurately  stated,  we 
ink,  amount  to  an  averment,  that  both  the  indorser  and 
loroee,  knowing  that  there  was  a  debt  due  to  the  defend- 
t^  which  would  be  set  off  if  the  action  should  be  brought 

the  indorser  against  the  defendant^  in  order  to  defeat 
at  8et-o£^  and  fraudulently,  so  far  as  that  was  a  fraud 
i  no  further,  agreed  that  the  bill  should  be  indorsed,  and 
was  therefore  indorsed,  without  value,  to  the  plaintiff. 
Though  the  plaintiff  gave  no  value,  the  bill  by  the  indorse- 
ent  is  transferred  to  him,  and  he  has  a  right  to  sue  on 
e  bill  if  any  intermediate  party  is  a  holder  for  value, 
iiere  is,  therefore,  no  defect  in  his  title  on  that  account, 
lie  only  question  then  is,  does  the  supposed  fraud  vitiate 
;  and  in  what  way  ?  Is  it  really  a  fraud,  though  called 
•?   We  think  it  is  no  fraud. 

The  holder  is  under  no  legal  obligation  to  allow  the  debt 
» be  set  off  against  the  claim  on  the  bill,  unless  he  has 
itored  into  a  contract  to  that  effect  with  the  defendant, 
hich  contract  would  create  an  equity  in  favour  of  the  de- 
mdant  attaching  to  an  overdue  bill.  His  power  to  circu- 
ite  it  is  not  restrained  simply  by  the  existence  at  the  time 
jf  adebt  of  equal  value,  and  his  circulating  it  is,  therefore, 

W  1  CM.  &  R  565.  (6)  10  M.  &  W.  696. 
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^  1854.^      no  infringement  of  any  existing  right  of  the  defendant  U 
OuuM        ia  wholly  contingent  whether  the  defendant  will  haire  i 

UAB^taoii.  ^^^^  ^^^  ^  ^^  ^™  ^^  plaintiff  when  the  bill  is  audi 
upon,  and,  if  there  be,  whether  the  defendant  will  dum 
to  plead  a  set-off  Till  then  the  whole  am<»mt  of  the  14 
is  due  to  the  plaintiff;  and  if  he  indorses  over  the  14 
though  he  must  have  known  that  the  contingent  lig^d 
setoff  would  be  defeated,  he  clearly  would  give  a  good  tillB 
Does  it  become  a  fraud  and  defeat  the  title^  if  he  actua^ 
intends  to  do,  by  indorsing  it,  what,  under  the  dicm 
stances,  would  be  th^  necessary  result  of  that  act?  ad 
would  it  become  so  if  he  conmiunicates  that  intention  fa 
the  indorsee,  and  the  latter  agreed  to  assist  him  ? 

This»  we  think,  is  no  fraud,  and  does  not  avoid  the  tmi 
actioa  If  it  was  a  fraud,  what  would  the,  consequence  1^1 
The  transfer  would  be  valid  between  the  parties,  and  fpi 
only  as  against  the  party  intended  to  be  defrauded  TN 
would  not  enable  the  defendant  to  set  off  against  the  pUlH 
tiff  the  debt  due  from  another;  for  it  would  be  against  ikl 
words  of  the  statute,  which  apply  only  to  mutual  debts  b»; 
tween  the  defendant  and  plaintiff:  Vide  laberg  v.  JBiW* 
den  (a).  The  cases  in  which  a  set-off  has  been  allowed  of 
debts  not  due  from  the  plaintiff  to  the  defendant  are  eh 
plained  in  the  judgment  in  that  case.  They  are  caaei 
where  the  real  principal  has  permitted  another  to  dfiii 
as  owner,  and  cannot  be  permitted  to  interfere  with  allovr 
ing  the  same  defence  against  the  real  principal  which  hfi 
would  have  had  against  the  apparent  one:  see  8  ExcL8S% 
Cai^  V.  Hincldiff  (b),  Ocoiye  v.  Clagett  (c),  as  exjJakirf 
in  Tucker  v.  Tucker*  (d).  That  is  entirely  different  from 
the  present  case. 

We  think,  for  these  reasons,  that  the  sixth  plea  is  bad 

Judgment  for  the  plaintiff 

(a)  8  Exch.  862.  (c)  7  T.  R  359. 

(6)  4  B.  &  C.  647.  {d)  4  B.  &  Ad  745. 
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1864. 

FussELL  V.  Daniel.  Dec  la 

dedaratioii  stated,  that|  by  a  certain  deed  made  and  By  articles  of 
1  into  by  and  between  the  plaintiff  of  the  one  part»  ^1^^^, 
e  defendant  of  the  other  part>  and  sealed  with  the  ^l^  ^^^ 
ut's  seal,  and  bearing  date,  &c.,  (amongst  other  I853,theplain- 

ihe  plaintiff  covenanted  with  the  defendant  to  ed  with  the 
)  and  lend  to  the  defendant,  his  executors,  &a,  the  t^i^^a  him"*^ 

15,000^.,  upon 
;  aod  security  and  at  the  times  thereinafter  mentioned.  2ndly,  that  the  plain- 
idvanoe  all  or  any  portion  of  12,000^.,  part  of  the  15,000^.,  at  any  time  or  times 
36  calendar  months  from  the  date  of  the  agreement,  upon  receiving  from  the  de- 
ne oalendar  month*a  notice  in  writing,  from  time  to  time,  of  the  sum  required  to 
lad:  Provided^  that^  if  the  defendant  shall  provide  security  of  sufficient  value,  he 

4,000t,  part  of  the  12,0002.,  on  request  Srdly,  timt  the  plaintiff  shall  advance 
Ssodant  8,O0OIL,  being  the  residue  of  the  15,000/.,  within  three  oeJendar  months 
BZpiration  of  the  nine  months,  upon  receiving  from  the  defendant  one  calendar 
lotiee,  in  writing,  of  the  som  required  to  be  advanced.  4thly,  that  the  term 
all  or  any  portion  of  the  15,0002.  is  to  be  advanced,  is  three  years  from  the  date 
«ement,  and  is  then  to  be  repaid,  if  the  plaintiff  shall  have  then  given  six  calen- 
id  notice  that  he  requires  the  same  to  be  repaid.  5thly,  HuU,  %n  conndercUum 
temetU,  the  defendant  covenants  to  pay  the  plaintiff,  by  way  ofpremiumf  12.  per  cent, 
%  on  the  whole  16,0002.,  from  the  dtUe  of  the  agrtemewt  up  to  the  expiration  of^  three 
viewer  may  be  the  awn  oj  money  advanced  wnder  the  agreement,  6thly,  that  inter- 
I  rate  of  42.  per  cent,  per  annum,  shall  be  paid  by  the  defendant  to  the  plaintiff  on 
jf  money  advanced  under  the  agreement,  to  commence  to  run  from  the  day  or 
ich  advances ;  the  said  42.  per  cent,  to  be  in  addition  to  the  11  per  cent,  before  reserved, 
t,  lor  securing  any  sum  of  money  advanced,  the  plaintiff  shall  execute  a  mort- 
rtain  lands,  llthly,  that,  before  any  advance  of  money  shall  be  made  under  the 
i,  the  solicitor  of  the  plaintiff  shall  investigate  the  title  of  the  defendant  to  the 
osed  as  the  mortgage  security,  and  such  title  shall  be  approved  or  rejected  within 
s  after  the  delivery  of  the  abstract  of  title :  Provided,  that  the  said  solicitor  shall 
rtj  to  accept  or  reject  such  title  at  his  own  option ;  but,  if  the  same  is  rejected, 
vance  shall  have  been  made,  then  the  agreement  to  be  null  and  void.  13thly, 
e  defendant  shall  give  the  plaintiff  one  mouth's  notice  in  writing  of  any  sum  of 
be  advanced  to  him  under  the  agreement,  and  he  shall  not  take  up  the  money  at 
ition  of  the  notice,  42.  per  cent,  interest  shall  be  payable  by  the  defendant  to  the 
1  respect  of  the  sum  specified  in  such  notice  from  the  day  such  notice  shall  ez- 
le  event  of  the  defendant,  at  any  time  thereafter,  requiring  an  equal  or  larger  ad- 
id  if  he  shall  only  require  a  smaller  advance,  then  such  interest  as  aforesaid,  fr^m 
iforeeaid,  shall  be  payable  on  such  smaller  sum.  17thly,  that,  if  the  defendant 
ly  time  be  desirous  of  paying  off  the  advances  made  to  him,  or  any  portion  of 
shall  be  lawful  for  him  so  to  do,  upon  giving  two  calendar  months  notice  in 
3  the  plaintiff  of  his  intention^  and  the  plaintiff  agrees  to  accept  the  same;  but 
Dent  or  payments  shall  not  in  any  way  interfere  with  or  annul  the  5th  article  of 
ment : — Held,  first,  that  the  deed  was  not,  upon  the  face  of  it,  usurious,  inasmuch 
snium  of  12.  per  cent,  was  not  to  be  paid  for  forbearance  of  a  loan,  but  as  a  com- 
for  the  agreement  to  be  ready  to  advance  the  15,0002.  in  the  manner  required; 

that  an  advance  of  some  money  was  not  a  condition  precedent  to  the  obligation 
B 12.  per  cent.: — per  Parke,  K,  and  Martin,  B. ;  Piatt,  B.,  dissentieute. 
Iso,  that  where  money  is  lent  at  usurious  interest  on  personal  security,  as  well  as 
ty  on  land,  the  contract  is  altogether  void,  and  is  not  protected,  as  to  the  personal 
by  the  2  &  3  Vict  c.  37. 
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Boxa  of  15,0001.  upon  certain  terms  and  secuiity,  and  ■ 

certain  times  stated  in  the  Baid  deed;  and  the  defeniU 
covenanted  with  the  plaintiff  to   pay   the    plaintiff,  iai 
executora,  &c.,  by  way  of  premium,  11.  per  cent  per  aniiiOL 
on  the  sum  of  15,0001.,  from  the  dat«  of  that  agreemest  vf  < 
to  the  expiration  of  three  years  from  that  date,  whitteiV' 
might  be  the  sum  of  money  advanced  under  that 
ment — Averment,  that  the  plaintiff  advanced  part  of  tte 
said  sum  of  15,000{.  to  the  defendant,  and  did  all  tliiogl 
necessary,  and  all  things  necessary  were  done,  to  enti^ 
himself  under  the  said  deed  to  be  paid  by  the  defendrtl 
the  said  premium  on  the  15,000i. ;   that  the  time  for  tU 
payment  of  the  said  premium  for  one  year  expired  bdb* 
the  commencement  of  this  suit. — Breach,  nonpayment 

Pleas. — First,  that  the  deed  in  the  declaration  mentionrf 
was  and  is  of  the  tenor  and  effect  following : — Arliclw  <i 
agreement  made  and  entered  into  this  22Qd  of  Fcbniuj, 
185S,  between  Thomaa  Fussell,  of  itc.,  of  the  one  part,«>i 
Robert  Daniel,  of  &&,  of  the  other  part  That  thw  aii 
Thomas  Fussell,  for  himself,  his  executors,  &c.,  coveninU 
promises,  and  agrees  to  advance  and  lend  to  the  saii  1 
Daniel,   his   executors,    &c.,    the    sirni    of   lii.OUOi.  m 
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nnce  to  the  said  R  Daniel,  his  executors,  &c.,  the  sum         ^^64. 
of  30002.,  being  the  residue  of  the  15,0002.,  within  three       Fussbll 
calendar  months  after  the  expiration  of  the  above-mentioned       Baniel. 
fiine  months^  upon  receiving  from  the  said  R.  Daniel,  his 
eiecutars,  Sec,   one  calendar  month's   notice  in  writing 
ftom  time  to  time  of  the  sum  of  money  required  to  be 
tdranced. 

4.  That  the  term  for  which  all  or  any  portion  of  the  said 
lom  of  15,0002.  is  to  be  advanced  is  three  years  from  the 
date  of  this  agreement,  and  is  then  to  be  repaid,  if  the  said 
T.  Fussell,  his  executors,  &c.,  shall  have  then  given  six 
calendar  months  notice,  expiring  at  the  end  of  the  said 
tbree  years,  to  the  said  R  Daniel,  his  executors,  &c.,  that  he 
the  said  T.  Fussell,  his  executors,  &c.,  requires  the  same  to 
be  repaid :  and  in  the  event  of  the  said  T.  FusseU.  his  exe- 
eotoT&c.,  not  giving  such  notice,  then  ti^e  repayment  of 
the  whole  of  the  money  and  the  interest  hereinafter  men- 
tioned, then  remaining  impaid  from  the  said  R  Daniel,  Ids 
ezecatoTs,  &c.,  to  the  said  T.  Fussell,  his  executors,  &a,  in 
respect  of  the  above-mentioned  15,0002.,  shall  be  repaid 
tipon  either  party  giving  six  calendar  months  notice  to  the 
other  of  them  for  such  repayment 

5.  That,  in  consideration  of  this  agreement,  the  said  R 
Daniel,  for  himself,  his  executors,  &a,  covenants,  promises. 
Mid  agrees  to  pay  to  the  said  T.  Fussell,  his  executors,  &c., 
byway  of  premium,  12.  per  cent  per  annum  on  the  whole 
I5,000i.,  from  the  date  of  this  agreement  up  to  the  expira- 
tion of  the  three  years  above  mentioned,  whatever  may 
be  the  sum  of  money  advanced  under  this  agreement. 

6.  That  interest^  at  the  rate  of  42.  per  cent  per  annum, 
Aall  be  paid  by  the  said  R  Daniel,  his  executors,  &c.,  to 
tile  said  T.  Fussell,  his  executors,  &c.,  on  all  sums  of  money 
advanced  by  the  said  T.  Fussell,  his  executors,  &a,  to  the 
*Md  R.  Daniel,  his  executors,  &c.,  under  this  agreement, 
*^  interest  to  commence  to  run  from  the  day  or  days  of 
8Qdi  advances ;  the  said  42.  per  cent  to  be  in  addition  to 
tile  U.  per  cent  before  reserved. 
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7-  Tli.it,  for  Roctiring  any  siim  of  money  atlvanccil  bf  lU 
said  T.  Fussell,  his  executors,  &c,  to  the  aaic]  R  Danid,  h 
executors,  &c„  he  the  said  K  Daniel,  his  executors,  &c.,a 
execute  a  mortgage  by  assignment  to  tlie  eaiJ  T,  Fui 
hie  execut-ors,  &c,,  of  all  the  leasehold  land  and  compli 
houses  fit  for  occupation  and  appurtenances,  situate  « 
near  the  railway  station  at  Wimbledon,  in  the  ( 
Surrey,  and  which  are  delineated  in  the  map,  and  coloa 
"  green,"  and  annexed  hereto,  and  all  his  and  their  inta 
therein;  and  such  mortgage  shall  contain  all  the  tem 
conditions  contained  in  this  f^reement,  and  all  the  a 
usually  contained  in  such  a  mortgage,  with  a  power  ol 
for  the  said  T.  Fussell,  his  executors,  &c.,  in  deianlt  d 
ment  by  the  said  R  Daniel,  his  executors,  &c.,  ( 
advances  made  to  him  or  them  under  this  agreemcDtllJ 
said  T.  Fussell,  his  executors,  &c.,  at  the  time  therem  fi 
for  repayment 

11.  That,  before  any  advance  of  money  shall  be  n 
under  this  agreement^  the  solicitor  of  the  said  T,  ¥ 
shall  investigate  the  title  of  the  said  R.  Daniel,  I 
cutors,  &c.,  to  the  leasehold  land  and  completed  1 
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>f  ihe  said  T.  Fussell,  on  behalf  of  the  said  T.  Fussell,  1854. 

ye  at  liberty  to  accept  or  reject  such  title  at  his  own  Fubsell 

;  but  if  the  same  is  so  rejected  and  no  advance  shall  Baniel. 
been  made^  tiian  this  agreement  to  be  null   and 

That  if  the  said  R  Daniel,  his  executors,  &c.,  shall 
>  the  said  T.  Fussell,  his  executors,  &c.,  one  month's  no- 
writing,  except  as  aforesaid,  of  any  sum  of  money  to  be 
Ded  to  him  undef  this  agreement,  and  he  or  they  shall 
ke  up  such  money  at  the  expiration  of  the  notice,  42. 
Qi  per  annum  interest  shall  be  payable  by  the  said 
niel,  his  executors,  &a,  to  the  said  T.  Fussell,  his  exe- 
,  &c,  in  respect  of  the  sum  specified  in  such  notice, 
he  day  that  such  notice  shall  expire,  in  the  event  of 
id  R  Daniel,  his  executors,  &&,  at  any  time  or  times 
fker  requiring  an  equal  or  larger  advance  to  be  made 
a  or  them;  and  if  he  or  they  shall  only  require  a 
r  advance  afterwards,  then  such  interest  as  aforesaid, 
khe  time  aforesaid,  shall  be  payable  on  such  smaller 

That  if  the  said  R  Daniel,  his  executors,  &a,  shall 
'  time  be  desirous  of  paying  off  the  advances  made  to 
r  them  under  this  agreement,  or  any  portion  of  them, 
1  be  lawful  for  him  dr  them  so  to  do,  upon  giving  two 
lar  months  notice  in  writing  to  the  said  T.  Fussell, 
ecutors,  &a,  of  his  or  their  intention;  and  the  said  T. 
II,  for  himself,  his  executors,  &c.,  agrees  to  accept  the 
;  but  such  payment  or  payments  shall  not  in  any  way 
ere  with  or  annul  the  5th  article  of  this  agreement. 
5  plea  then  averred  the  identity  of  the  parties,  and 
1  **  that  the  plaintiff  did  not  advance  any  part  of  the 
urn  of  15,000Z.  to  the  defendant  under  the  said  agree- 
as  thereby  stipulated" 

xmd  plea — That  the  deed  in  the  declaration  mentioned 
iQd  is  of  the  tenor  and  effect  above  in  the  first  plea  in 
behalf  mentioned ;  and  that  the  said  deed  was  and  is  a 


ESCHEQUEH   REPOETS. 

corrupt  and  unlawful  deed  and  a^eement,  whereby  it 
corruptly,  and  i^auiat  the  form  of  the  sbitute  m  bucIi 
made  and  provided,  agreed  by  and  hetween  the  pla 
and  the  defendant,  that  the  plaintiff  Bhould,  upon  un 
cording  to  the  t«nns  and  conditions  in  the  said  Ja 
tliat  beiialf  mentioned  and  contained,  lend  and  ad' 
the  defendant  such  sums  of  money  as  in  the  s^d  d« 
that  be)iaif  mentioned,  and  forbear  and  give  day  and 
fur  the  payment  thereof  as  in  and  by  the  amd  deed  in 
behalf  mentioned ;  and  that  the  defendant,  for  the  lou 
for  the  forbearing  and  giving  day  and  time  for  thepa]^ 
as  aforesaid  of  such  sums  of  money  as  should  be  lent ' 
and  according  to  the  said  terms  and  conditions,  should; 
and  pay  to  the  plaintift'  more  than  lawful  interest  at 
rate  of  51.  for  the  forbearance  of  lOOl.  for  a  year, 
to  say,  such  interest  at  the  rate  of  il.  per  cent  per 
as  in  and  by  the  said  deed  in  that  behalf  mentioned, 
also  the  further  sum  and  money  in  the  aaid  di 
mentioned,  and  which  the  defendant  by  the  said 
agreed  to  pay  by  way  of  premium  as  therein  meuti 
that  is  to  say,  the  said  U.  per  cent  per  annum  on  the' 
]5,0OOZ.  from  the  date  of  the  said  agreement  up  to 
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e  for  the  repayment  of  the  said  sum  of  23502.,  from  ,Jf^ 
ertain  day,  to  wit,  the  17th  of  March,  1853,  until 
ertain  other  day,  to  wit,  the  17th  of  September, 
3,  the  defendant  should  pay  to  the  plaintiff  interest 
lie  rate  of  42.  for  the  forbearance  of  1002.  for  a  year; 
that^  over  and  above  and  in  addition  to  such  in- 
rt  as  last  aforesaid,  the  defendant  should  also  pay  to 
plaintiff,  according  to  the  said  deed  and  upon  the 
18  thereof  in  that  behalf,  the  said  further  sum  and 
tey  in  the  said  deed  mentioned,  and  which  the  defend* 
by  the  said  deed  agreed  to  pay  by  way  of  premium  as 
ein  mentioned  That  such  interest  as  last  aforesaid, 
sach  further  sum  and  money  as  last  aforesaid,  togetber, 
)ed  the  rate  of  52w  for  the  forbearance  of  1002.  for  a  year, 
xaiy  to  the  form  of  the  statute  &c. 
^urrer  to  first  plea^  and  joinder  therein, 
indication  to  second  plea — That  the  deed  declared  on, 
all  the  transactions  mentioned  in  the  second  plea  re- 
dely took  place  after  the  making  and  passing  of  the 
of  Parliament  which  was  made  and  passed  in  the  ses- 
i  of  Parliament  holden  in  the  second  and  third  years  of 
reign  of  our  Sovereign  Lady  the  Queen,  intituled  "  An 
to  amend  and  extend  until  the  Ist  day  of  January, 
i,  the  Provisions  of  an  Act  of  the  first  year  of  her  pre- 
t  Majesty  for  exempting  certain  Bills  of  Exchange  and 
inifiBory  Notes  from  the  operation  of  the  Laws  relating 
tJwry." 
Jemurrer  to  rej^cation,  and  joinder  therein. 

^mweU  argued  for  the  plaintiff  (December  4). — Both 
w  are  bad.  The  question  raised  by  the  second  plea  is, 
ether,  upon  the  fece  of  the  deed  itself,  the  contract  is 
*88arily  usurious.  It  is  submitted  that  it  is  not.  The 
intiff  agrees  to  lend  the  defendant  15,0002.,  at  42.  per 
it,  for  three  years  certain:  12,0002.  is  to  be  advanced 
Wn  nine  months  firom  the  date  of  the  agreement,  upon 

^'0I»  X.  Q  Q  EXCH. 
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receiving  from  the  defendant,  from  time  to  time,  a  i 

notice  of  the  sum  required;  and  the  residue  of  the  1 

is  to  be  advanced  within  three  months  after  the  ex] 

of  the  nine  months,  provided  the  defendant  gives  a 

notica     Moreover,  if  the  defendant  provides  suffid 

curity,  he  is  entitled  to  4000!.  on  request     It  is  i 

therefore,  that  the  plaintiff  would  be  compelled  to  I 

money,  so  as  to  have  it  always  ready  when  called  £c 

in  consideration  of  his  thus  keeping  the  money  "  at  a 

defendant  agrees  to  pay  him  11.  per  cent  for  thze 

Though  the  plaintiff  is  bound  to  lend,  the  defendaa 

bound  to  borrow  any  of  the  money;  and  it  would 

reasonable  that  the  latter  should  be  prevented  from 

iug  his  capital  without  receiving  some  remunenuki 

is  conceded,  that  if  the  whole  or  any  part  of  the ' 

was  advanced,  the  interest  agreed  to  be  paid  wo 

ceed  51.  per  cent  on  the  sum  advanced;  but  the 

cent  is  not  a  premium  for  the  forbearance  of  the 

advanced,  but  a  compensation  for  the  inconvenieno 

ing  obliged  to  keep  the  money  always  ready.     Iff 

agreed  to  pay  101.  a  day  and  51.  per  cent  for  a 

which  he  might  borrow  within  three  years^  such  ai 

ment  would  not  be  necessarily  illegal     The  12  An 

2,  c.  16,  only  prohibits  the  taking  of  more  than 

cent  for  ihe  forbeara/nce  of  a  loa/ru — ^Then,  with  re 

the  first  plea,  it  is  submitted  that  the  advance  of  60! 

of  the  15,000Z,  was  not  a  condition  precedent  to  t 

ment  of  the  11.  per  cent  premium.     If  it  were  so,  1 

sequence  would  foUow,  that,  though  the  plaintiff 

ways  obliged  to  be  ready  with  his  money,  he  woi 

no  compensation  for  this  readiness,  if  the  defendant 

request  an  advance.     That  could  never  have  been 

tention  of  the  parties.     The  words  in  clause  5,  "  n 

may  be  the  sum  of  money  advanced,"  do  not  me 

some  money  must  at  all  events  be  advanced,  but  o 

the  premium  was  to  be  paid  in  consideration  of  tb 

ment>  and  irrespective  of  any  advances  under  it 
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The  question  intended  to  be  raised  by  the  replication  to      vj|f^^ 
the  aeccmd  plea  is,  whether,  assuming  the  contract  to  be  usu-       Fubbell 
mm,  the  deed  is  invalidated.     Courts  of  Equity  have  de-       Danibl. 
dded,  that,  where  money  is  lent  at  more  than  51.  per  cent 
isteiegt  on  the  security  of  land  and  also  on  personal  se- 
cond, the  transaction  is  valid  except  as  to  the  security  on 
fte  land:  Lome  v.  Horlock  (a).  Ex  parte  Warrington  (6), 
Jo/ms  V.  Rice  (e).    That,  however,  is  at  variance  with  the 
decision  of  the  Court  of  Queen's  Bench  in  Hodghinaon  v. 
Wyatt{(I),  where  an  usurious  contract  was  secured  by  bond. 
Hid  also  by  an  equitable  mortgage  of  land ;  and  it  was  held, 
Aat  the  contract  was  not  protected  by  the  2  &  3  Vict 
6  37,  &  1,  inasmuch  as  the  proviso  of  that  section  prevents 
iftfram  applying  where  a  seciuity  on  land  is  given. 

WiUes  oontr^  (December  5). — ^The  question  turns  upon 
the  validity  of  the  pleas,  and  wholly  depends  upon  the  con- 
stradion  of  the  agreement  As  to  the  first  plea,  the  de- 
fendant submits,  that  the  advance  of  some  portion  of  the 
loan  is  a  condition  precedent  to  the  plaintiff's  right  of 
wtioa  It  has  been  contended,  that,  upon  the  defendant's 
construction  of  the  instrument,  and  it  is  conceded  by  him, 
^  the  smallest  sum  be  advanced,  the  defendant's  liability 
wises.  But  that  construction  is  firee  from  absurdity,  since  he 
Iwttthe  sole  power  of  deciding  whether  he  will  take  a  loan  or 
not;  and  he  may  decide  upon  so  doing,  if  he  shall  consider 
it  to  be  worth  his  while  to  pay  450Z.  for  a  loan.  Now,  the 
Sth  clause  does  not  contain  any  stipulation  that  the  sum 
rflSOJ.  per  annum  shall  be  paid  though  no  advance  be 
OMide ;  but  it  simply  states,  "  whatever  may  be  the  sum  of 
money  advanced  under  this  agreement"  The  6th  clause 
pita  the  U,  per  cent,  payable  by  way  of  interest  on  ad- 


(a)  1  Drewiy,  587.  (c)  Kay,  231. 

W  3  De  G.,  Mac.  &  G.  159.         (d)  4  Q.  B.  749. 
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vanoes  on  the  same  footing  as  the  11.  per  cent  payable  by 
the  preceding  clause.  The  latter  clause  states^  that  the  H 
per  cent,  is  "  to  be  in  addition  to  the  12.  p^  cent"  The 
11th  clause  affords  a  further  argument  that  the  \l  per 
cent  is  payable  only  in  case  of  an  advance ;  for  it  stipu- 
lates, that,  before  any  advance  shall  be  made,  the  de* 
fondant's  title  to  the  land  &c.  is  to  be  investigated;  vA 
the  clause  empowers  the  plaintiff's  solicitor  to  reject  tke 
title,  and  concludes  by  providing,  that,  if  the  title  is  reject* 
ed,  and  no  advance  has  been  made,  the  agreement  shall 
be  null  and  void.  That  stipulation  clearly  shews,  ihat^  m 
such  event,  the  5th  clause  must  also  £EdL  This  view  ii 
confirmed  by  the  17th  clause,  which  keeps  the  5tli  dassB 
alive  in  a  particular  event ;  and  it  is  .to  be  observe^ 
that,  for  those  events,  in  which  it  was  intended  that  the  5ih 
clause  should  not  be  affected,  an  express  provision  is  to  be 
found.  The  13th  clause  was  inserted  for  the  poipoee 
of  providing  against  the  plaintiff's  incurring  any  loss^  in  the 
event  of  the  defendant's  failing  to  take  up  such  advafioei 
as  he  might  call  for,  by  making  the  defendant  liable  to  the 
payment  of  interest  upon  the  call  at  the  rate  of  4t  percent 
It,  therefore,  appears  that  it  could  not  have  been  intended 
that  the  defendant  should  have  to  pay  so  large  a  sum  tf 
450i.,  except  upon  the  condition  of  receiving  an  advance 
under  the  agreement 

The  question  arising  upon  the  next  plea  is,  whether  the 
deed  sets  forth  an  usurious  contract  This  question,  in 
reality,  arises  upon  both  pleas,  although  it  is  distinctly 
raised  by  the  second.  If  it  appear,  either  directly  or  indi- 
rectly, upon  the  face  of  a  deed,  that  more  than  the  1^ 
amount  of  interest  is  payable,  the  instrument  is  void* 
Marsh  v.  Martindale  (a).  [Parke,  B. — If  upon  the  6* 
of  the  deed  it  appears  that  the  interest  for  the  forbearsooe 
of  the  loan  exceeds  the  legal  rate,  the  deed  is  void;  bn^  ^ 

(a)  3  B.  &  P.  154. 
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lat  &ct  does  Dot  appear,  the  question  whether  the  trans- 
tion  is  colourable  only  and  to  evade  the  statute,  is  one  for 
le  jury.  Marti/n,  B. — If  the  instrument  admits  of  a  doubt- 
1  construction,  we  must  attribute  that  meaning  to  it  which 
ill  make  it  legal  PlaM,  B. — Still,  I  think  that  such  a  con- 
raction  ought  to  be  adopted  as  will  give  full  effect  to  the 
tention  of  the  parties.]  The  instrument  must  receive  a  rea- 
nable  construction,  but  it  cannot  have  two  inconsistent 
eaninga  If  the  defendant  had  received  the  whole  amount, 
I  would  have  had  to  pay  more  than  the  legal  rate  of  in- 
rest  [Parke,  B. — ^The  question  is,  whether  the  II.  per 
at  is  payable  for  the  advance,  or  as  a  compensation  for 
ang  ready  with  the  money.]  The  plaintiff,  in  his  declara- 
m,  has  himself  fwiopted  the  former  view,  for  he  alleges  the 
tbtto  be  payable  for  the  loan  of  15,000Z.  Now,  the  pay- 
e&t  of  the  annual  sum  of  1 501,  has  no  reference  to  any- 
ing  in  the  deed  except  the  loan  itself;  and  as  already 
served,  such  sum  is  connected  with  the  loan  by  the 
Dgoage  of  the  6th  clause.  The  statute  of  Anne  re- 
ies  to  contracts  as  well  as  to  actual  loans.  The  deed 
eiefore  is  void. 

BramweU  in  reply. — The  consideration  for  the  payment 
the  IZ.  per  cent  is  the  plaintiff's  being  prepared  with 
le  money,  in  case  the  defendant  shall  require  it  This 
an  advantage  to  the  defendant  and  a  detriment  to  the 
aintiff,  and,  therefore,  forms  the  subject  of  a  good  consi- 
sration  for  the  defendant  s  promise  to  pay  the  1 1,  per  cent 
W,  although  no  advance  be  made  or  called  for,  stiU  the 
laintiff  may  have  suffered  a  loss  from  not  being  able  to 
Qt  a  large  sum  of  money  out  at  interest  If  A.  agrees 
'ith  R  to  give  him  501  in  consideration  that  B.  will 
drance  5001.  on  loan  to  C,  that  would  be  a  good 
peement  between  A.  and  B.  That  case  is  analogous 
^  tiie  present  In  this  view  of  the  caije,  the  payment 
^*  the  U.  per  cent  is  not  usurious,  and  it  is  not  necessary 
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1BA4.  that  aoy  adv&noe  should  have  been  made  to  euUUetli 
FussELL  pbuntifT  to  claim  the  sum  which  he  seeks  to  recover  in  i 
Dam  EL.       action. 

Cur.  adv.  vulL 

Martin,  B. — ^These  were  demurrers  to  two  pleas.  ITh 
declaration  states,  that,  b;  an  i^reement  under  seal,  nude 
between  the  plainti£f  and  the  defendant,  the  plaintiff  con- 
nanted  with  the  defendant  to  lend  HJTn  15,000^.  upoDoo- 
tain  terms  and  security,  and  at  certain  times,  stated  in  the 
agreement,  and  the  defendant  covenanted  to  pay  the  plaiii- 
tiff  by  way  of  premium  1l.  per  centum  per  anmmi  ODibe 
sum  of  lafiOOl.  from  the  dat«  of  the  agreement  to  theei' 
piration  of  three  years  from  such  date,  whatever  might  U 
the  sum  advanced ;  and  the  declaration  alleged,  that  tbt 
plaintiff  had  advanced  part  of  the  sum  of  1  S.OWl.,  aii<l  lal 
done  all  things  to  entitle  himself  to  be  paid  the  said  p* 
mium  on  the  sum  of  15,000^. ;  and  that,  although  llie  iot 
for  the  payment  of  the  premium  for  one  year  bad  eipBot 
the  defendant  had  not  paid  it 

In  the  first  plea,  the  defendant  set  out  the  agreement  i( 
plaintiff  bad  not  advauCTni  i»/ 
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xmng  from  the  defendant  one  month's  notice  in  writing, 

om  time  to  time,  of  the  sum  required  to  be  advanced,  with 

proviso,  that  if  the  defendant  should  provide  security  of      danikiu 

iffident  value,  he  was  to  have  4000{.,  part  of  the  12,0002!., 

i  request     The  3rd  and  4th  articles  contained  cove- 

iDts  as  to  the  advance  of  the  remaining  30002.  by  the 

untiff  within  three  months  after  the  expiration  of  the  nine 

ODtks;  upon  notice  being  given  of  its  being  required,  and 

to  the  repayment  of  the  whole  1 5,0002.  by  the  defendant 

the  expiration  of  three  years  from  the  date  of  the  agree- 

mt,  if  required  by  the  plaintiff  so  to  do.     The  5th  article 

itained  the  covenant   on  which   the  declaration  was 

med,  and  stated  ''  That,  in  corisidercUion  of  this  agree- 

mt,  the  defendaTU  covenanted  to  pay  to  the  plaintiff  by 

n/cf  prendwm  11.  per  centum  per  annum  on  the  whole 

fiWL.from  the  date  of  the  agreement  up  to  the  expira- 

n  cf  three  yea^s,  whatever  wAgkt  he  the  sum,  of  money 

\ixmoed  under  the  agreement;"  and  the  plaintiff  sought 

the  present  action  to  recover  1502.,  the  first  year's  pre- 

imn,  imder  this  covenant     The  6th  article  provided,  that 

kerest  at  the  rate  of  42.  per  cent,  per  annum  should  be 

kid  by  the  defendant  to  the  plaintiff  on  all  sums  of  money 

tranced  under  the  agreement,  to  commence  to  run  from 

le  day  or  days  of  such  advance,  the  said  42.  per  cent  to  be 

I  addition  to  the   12.  per  cent  before  reserved.     The 

i  article    provided,    that,    for    securing    any    sum    of 

looey  advanced  by  the  plaintiff  to  the  defendant,  the  lat- 

^  should  execute  a  mortgage  of  certain  lands  therein 

mentioned.     The   8th,  9th,   and    J  0th   articles  contained 

ottiing   material   to  the   present    question.      The    11th 

rtide  provided,  that,  before  any  advance  of  money  should 

e  made  imder  the  agreement,  the  solicitor  of  the  plaintiff 

liould  investigate  the  title  of  the  defendant  to  the  land  to 

*  mortgaged,  and  that  an  abstract  thereof  should  be  sub- 

ttiUed  to  him  by  the  defendant,  which  was  to  be  approved 

•^  'ejected  within  seven  days  after  its  delivery :  Provided 
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that  the  said  solicitor  should  he  at  liberty  to  acceipt  cf  n* 
ject  such  title  at  his  ovm  option;  but  if  it  were  rgeekd, 
and  no  advance  should  have  been  made,  thai  tkm  tib 
agreement  should  be  null  amd  void.  The  12th  artiok 
was  not  referred  to  by  either  learned  counsel,  and  is  nol 
material  The  13th  provided,  that,  if  the  defendnl 
should  give  the  plaintiff  one  month's  notice  of  any  somcf 
money  to  be  advanced  to  him  under  the  agreement^  and  lie 
should  not  take  up  the  money  at  the  expiration  of  tb 
notice,  42.  per  cent,  intereist  should  be  payable  by  the  de- 
fendant to  the  plaintiff  in  respect  of  the  sum  specified  m 
the  notice  from  the  day  such  notice  expired,  in  the  evenl 
of  the  defendant  at  any  time  thereafter  requiring  aa 
equal  or  larger  advance;  and,  if  he  should  only  reqabe 
a  smaller  advance,  then  such  interest  should  be  paid  bm 
the  day  aforesaid  on  such  smaller  siun.  The  14Ui,  15A, 
and  16  th  articles  are  not  mateiiaL  The  17th  artiois 
provided,  that,  if  the  defendant  should  at  any  time  be 
desirous  of  paying  off  the  advances  made  to  hun,  otttxj 
portion  of  them,  it  should  be  lawful  for  him  to  do  so,  iipoB 
giving  two  calendar  months  notice  of  his  intention;  and  (he 
plaintiff  agreed  to  accept  the  same;  but  such  payment  or 
payments  were  not  in  any  way  to  interfere  with  or  annul 
the  5th  article  of  the  agreement  The  residue  of  the  deed 
does  not  seem  material  to  the  question  in  controversy  be- 
tween the  partiea 

It  was  admitted  by  the  learned  counsel  for  the  plainti( 
(and,  indeed,  it  is  obvious),  that  if  any  siun  whatever,  whe- 
ther all  or  part  only  of  the  15,000i.,  was  advanced  by  th^ 
plaintiff  to  the  defendant  under  the  agreement^  the  pay- 
ment stipulated  to  be  made  by  the  defendant  to  the  phus* 
tiff  on  the  transaction  would  amount  to  more  than  51 P^ 
cent  per  annum  on  the  sum  advanced;  and  it  was  ah> 
stated  by  him,  that  he  did  not  mean  to  contend,  iqKA^ 
authority  of  certain  cases  decided  in  the  Courts  of  equitf» 
that  the  7th  article,  as  to  the  mortgage  of  the  land,  ^^ 
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me  void  by  the  virtue  of  the  statute  8  &  4  Will  4,  a  98,  ^1854^ 
J;  but  that  he  was  content  to  consider  the  decision  of  the 
art  of  Queen's  Bench  to  be  the  right  exposition  of  the 
tate,  namely,  that  such  a  stipulation  attached  upon  the 
ire  agreement,  which  was  thereby  rendered  wholly  void 
lie  contract  fall  within  the  provisions  of  the  statute  of 
ly,  12  Anne,  st  2,  c.  16.  But  he  contended,  that  the 
9  meaning  of  the  agreement  was,  that  the  plaintiff  from 
time  of  making  the  agreement  should,  at  the  times 
tein  mentioned,  be  in  readiness  to  advance  the  15,000!., 
of  which  might  be  called  for  by  the  defendant  within 
Its  calendar  months  from  the  date  of  the  agreement; 
1  that  the  payment  of  the  II.  per  centum  premium,  sti* 
ated  for  in  article  5,  was  a  compensation  for  such 
linesB  and  being  so  prepared  to  advance  and  lend;  that 
Statute  of  Anne  only  prohibited  the  taking  above  the 
ae  of  51,  for  the  forbearance  of  100{.  for  a  year;  that  it 
{ true,  that^  if  the  payment  contracted  to  be  made  by  the 
eement  was  a  mere  shift  or  contrivance  in  order  to  ob- 
I  more  than  51,  per  centum  for  the  forbearance,  the 
cement  was  void;  but  it  was  admitted  by  the  learned 
insel  for  the  defendant,  that  the  agreement  truly  repre- 
ited  the  agreement  of  the  parties,  and  that  the  only  ques- 
a  was  upon  its  construction;  and  this  is  clearly  so,  for  if 
!  defendant  had  meant  to  insist  that  the  5th  article,  as 
the  ll,  per  centum  premium,  was  a  shift  or  contrivance 
obtain  more  than  the  legal  rate  of  interest,  it  should 
^e  been  so  alleged  in  the  plea,  and  it  would  have  been  a 
38tion  for  the  jury,  whether  it  was  such  shift  or  con- 
^ance  or  not 

Hie  real  question  upon  the  second  plea  therefore  is, 
etiher  there  is  to  be  found  on  the  face  of  the  agreement 
fthing  necessarily  usurious  under  the  statute  of  Anne, 
at  which  by  this  statute  renders  the  contract  or  agree- 
ait  void,  is  the  contracting  to  take  for  money  lent  above 
*^  value  of  51.  for  the  forbearance  of  lOOi.  for  a  year. 


596  EXCHEQUER  KEFORIK 

}^^      If  this  be  done,  the  agreement  is  void;  but  in  oidertl 
constitute  a  contract  of  usury,  there  must^  as  Lord  CUtf 
Justice  De  Orey  said  in  Murray  v.  Harding  (a),  1»  % 
contract  for,  first,  a  loan,  and  secondly,  that  illegal  intenA 
is  to  be  paid  for  such  loan;  and  unless  these  two  iliiBgl 
concur,  there  is  no  usurious  contract.    Now,  assume  a  mat 
to  apply  to  a  banker,  and  state  that  in  the  course  of  As 
year  following  he  would  require  his  draught  tobehonomei 
to  the  extent  of  10,0001.,  and  that  the  banker  should  stfi^ 
late,  that>  as  a  compensation  to  him  for  being  always  m 
readiness,  and  prepared  to  pay  the  10,0002.,  he  should  be 
paid  12.  per  centum  upon  the  entire  smn,  and  52.  per  ooh 
tum  on  the  sum  advanced  fiom  the  time  of  the  advaoo^ 
and  the  jury  found  that  this  was  the  real  and  true  huffk 
between  the  parties,  and  that  the  12.  per  cent  wasreaDy  to 
be  paid  as  compensation  for  being  in  readiness  and  jn- 
pared  to  pay  the  money  when  called  for;  I  am  of  opinios 
that  the  contract  would  not  be  usurious,  for  this  teum, 
that  more  than  51  per  cefrvt.  was  not  eontrael^  fo  b 
taken  for  iheforhecmimoe  of  1002.  for  the  year.    The  jmy 
negativing  shift  and  contrivance,  and  Irving  found  iHd 
was  the  real  bargain,  the  contract  would  not,  in  my  opinifli^ 
be  usurious,  although  more  than  52.  per  cent  was  obtained 
by  the  lender  on  the  transaction.    Again,  suppose  a  mm 
to  contract  to  lend,  say  10002.,  on  demand,  from  time  to 
time  as  it  might  be  required,  and  that  for  his  being  to 
always  in  ireadiness  to  advance  the  money,  he  should  be  ptfl 
a  premium  of  12.  per  cent,  but  that  no  interest  was  to  be 
paid  on  the  money  lent    I  apprehend  this  agreement  wodd 
be  perfectly  legal ;  and  even  if  the  premium  were  lOl  or  JOl 
per  cent,  or  indeed  any  sum  however  large,  that  the  agrw- 
ment  would  not  be  void  on  its  hce.     If  the  premiums  ex- 
ceeded the  legal  rate  of  interest,  it  would  be  a  quesdon  ibr 


(a)  2  W.  Bla.  850. 
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kejoiy,  whether  it  was  not  a  shift  or  contrivance  to  evade  the  ^^0^4 
RDjIawa;  but  upon  the  fisice  of  the  agreement^  there  would 
\  nothing  in  it  contrary  to  law.  If  then,  an  agreement  to 
jmob  a  premium  of  !{.  per  cent  would  be  legal,  how  can 
^agreement  become  ill^al  by  reason  of  the  contract  to  pay 
efftl  rate  of  interest  upon  the  money  actually  lent  The 
Bstion  then,  upon  the  second  plea^  seems  to  me  this: 
as  the  agreem^it^  taken  to  be  what  on  the  face  of  it  it 
ifiasBes  to  be,  shew  that  the  11  per  cent  premium  for  the 
166  years  was  to  be  the  compensation  for  the  liability  of 
)  plaintiff  to  be  called  on  by  the  defendant  froln  time  to 
16^  daring  the  year,  for  the  advance  of  the  15,0002.  The 
I  article  states^  that  it  is  ''in  consideration  of  the  agree- 
nt^  that  the  premium  of  11.  per  cent  was  to  be 
id.  Now,  the  agreement  of  the  plaintiff  was,  that  he 
mid  advance  the  money  as  required,  according  to  the 
pohtiixi  in  the  agreement  according  to  article  6.  The 
enat  of  41.  per  cent  was  to  be  paid  on  the  money 
ranoed  bom  the  day  of  the  advance,  but  it  was  for  the 
reement  that  the  premium  of  11.  per  cent  per  annum  on 
i  15,0002.  for  three  years  was  to  be  paid.  I  therefore 
ok,  that^  accordiDg  to  the  true  construction  of  the  agree- 
lA,  the  premium  of  11.  per  cent  was  not  on  the  &jce  of 
)  agreement  itself  contracted  to  be  paid  for  the  forbear- 
06  of  the  money  lent,  and  that,  therefore,  it  is  not  neces- 
rily  nsmious.  As  it  seems  to  me,  the  words  of  the  agree- 
ent  have  not  a  double  intendment;  but,  even  if  they  had, 
en  according  to  the  ninth  rule  for  the  construction  of 
ttdfl,  given  in  Sheppard's  Touchstone,  p.  88,  ''  If  words 
Kve  a  double  intendment,  and  the  one  standeth  with  law 
id  the  other  is  against  law,  they  are  to  be  taken  in  the 
^nie  which  is  agreeable  to  law/'  I  therefore  am  of  opinion 
^  the  second  plea  is  bad 

I  also  think  the  first  plea  is  bad.  This,  in  truth,  follows 
^  what  I  have  already  said,  if  I  am  right  in  my  view  as 
0  the  construction  of  the  agreement;  for  if,  according  to 


its  true  coastnicUon,  the  pretnium  of  tJie  R   per  c 
mnum  oq  tlie  16,000^.  was  to  be  the  compeiifiatioD  t 
paid  to  the  plaiotiff  for  his  being  in  reatlineffi  to  « 
the  money  when  called  on,  it  ia  obvious  that  i: 
called  on  or  not  is  quite  immaterial  to  the  considi^ratit 
and  the  right  to  receive,  such  compensation.    ' 
article  was  much  relied  on.  as  shewing,  that,  if  no  p 
money  was  advanced,  the  premium  should  not  be  j 
but  I  do  not  think  that  it  estabhehcs  such  pro 
indeed,  rather  the  contrary.     If  the  tiile  had  been  f 
by  the  aolicitor for  the  plaintiff,  and  nopartoftJun 
had   been  advajiced,  then,  by  virtue  of  the  llth  a 
the  premium  was  not  payable,  because,  in  such  « 
agreement  wa^  to  be  nuU  and  void  ;  but  for  anytl 
appears  in  tlie  first  pita,  the  title  may  have  been  i 
by  the  solicitor  for  the  plaintiff,  and  the  reason  whj 
money  was  advanced  may  have  been,  that  the  defiw 
would  not  have  any.     In  my  opinion,  therefore,  the  adn 
f^  the  1 6,000^.  or  part  of  it  was  not  a  condition  ] 
to  the  right  to  the  pajToent  of  the  premium  of  II.  p 
mentioned  in  article  5;   and  notwith 
I  whatever  waa  advanced,  I 
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lend  the  Act  of  the  first  year  of  the  present  reign  for 
DBmpting  bills  and  notes  from  the  laws  relating  to  usury. 
In  this  replication  the  defendant  demurred. 
The  replication  having  been  abandoned  on  the  argument, 
jbs  oontroversy  was  confined  to  the  sufficiency  of  the  two 
|lBi& 

■^  Bf  die  agreement^  which  is  dated  on  the  22nd  of  Febru- 
Pj,  1853,  and  made  between  Fussell  of  the  first  part,  and 
PWd  of  the  other  part,  Fussell  agreed  to  advance  to 
jfcmkjl  15,0002.  upon  the  foUowmg  terms  and  security. 
Bid  at  ihs  foUowvng  times.  2ndly,  that  Fussell  should 
iimioe  to  Daniel  all  or  any  portion  of  12,0002.  at  any 
Hne  tfr  times  within  nine  calendar  months  from  the  22nd 
If  Febmaiy,  1853,  upon  receiving  from  Daniel  one  calen- 
Ar  mcmth's  notice,  in  writing,  of  the  sum  of  money 
■iqinred.  Provided  that,  if  Daniel  should  provide  security 
if  tnflBcient  value,  then  he  was  to  have  4,0002.,  part  of  the 
illOOO{.,  upon  request ;  3rdly,  that  Fussell  should  advance 
b  Daniel  3,0002.,  the  residue  of  the  15,0002.,  within  three 
•Jpndar  months  after  the  expiration  of  the  nine  months, 
Vfan  receiving  from  Daniel  one  calendar  month's  notice  ; 
Mdj,  that  the  term  for  which  all  or  any  portion  of  the 
iSfOOOL  was  to  be  advanced,  was  three  years  from  the  22nd 
^Febmary,  1853,  and  should  be  repaid,  if  Fussell  should 
iMKve  giv^i  six  calendar  months  notice,  expiring  at  the  end  of 
*ke  fluee  years ;  5thly,  that,  in  consideration  of  thxU  agree- 
^Bmt,  Daniel  covenanted  to  pay  to  Fussell,  by  way  of  pre- 
^tkm,  12.  per  centum  per  annum  on  the  whole  15,0002. 
fem  the  22nd  of  February,  1853,  up  to  the  expiration  of 
fte  three  years,  whatsoever  might  be  the  sv/m  of  money 
^iwiced  under  that  agreement ;  6thly,  that  interest,  at 
tile  rate  of  42.  per  cent  per  annum,  should  be  paid  by 
Dukiel  to  FusseU  on  all  sums  of  money  advanced  by  Fus- 
id  to  Daniel  under  that  agreement,  such  interest  to  com^ 
MBce  from  the  day  or  days  of  such  advances,  the  said 
K  per  cent  to  be  in  ftddition  to  the  12.  per  cent  be* 
ore  reserved ;  7thly,  that,  for  securing  any  sum  of  money 
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advanced  by  Fossell  to  Daniel,  Daniel  should  eieostea 
mortgage,  by  assignment^  of  all  the  leasehold  lanifll 
completed  houses  fit  for  occupation  near  the  raihrqf  flt^ 
tion  at  WimUedon,  with  a  power  of  sale;  9thly,  t^ 
previous  to  any  sum  of  money  being  advanced  underlh 
agreement  or  proposed  mortgage,  a  valuation  of  the  kM 
hold  land  should  be  made  by  Mr.  Trimen  of  Adam-sM 
in  the  Strand,  surveyor,  and  such  land  should  be  vafandi 
sections  marked  out  on  the  plan  annexed  to  the  agreenal 
llihly,  that^  before  any  advance  of  money  should  be  mI 
Fussell's  solicitor  should  investigate  Daniers  title  to  1l 
leasehold  land  and  completed  houses,  and  should  be  ailflM^ 
at  his  option  to  reject  the  title;  and  that,  if  the  same  flMI 
be  so  rejected  and  no  advance  should  have  been  made^  ili 
the  (igreementtobenuUcmd  void;  12tM7,  thatupoaH 
approval  of  the  title  Fussell  should,  firom  time  to  tims^  ai 
vance  to  Daniel,  upon  proper  notice  as  aforesaid,  iri, 
portion  of  the  sum  of  money  agreed  to  be  advanced,al 
exceeding  three-fifths  of  the  value  of  the  land  and  hoM 
estimated  as  aforesaid ;  17thly,  that^  if  Daniel  diodd  k 
desirous  of  paying  o£f  the  advances  made  to  him,  it  diri 
be  lawful  for  him  so  to  do  upon  giving  two  calendar  moii 
notice,  in  writing,  of  his  intention  to  Fussell,  and  Foad 
agreed  to  accept  the  same,  but  such  payment  should  noil 
any  way  inter£are  with  or  annul  the  5th  article  ofih 
agreement 

The  sufficiency  of  the  first  plea  depends  on  the  consM 
tion  of  the  5th  article.  The  agreement  shews  that  the  piiii> 
not  only  contemplated  that  some  advances  would  be  nuk 
within  the  first  year;  but  by  the  2nd  and  3rd  articki 
provided  for  the  contingency  of  the  whole  15,OO0L  beof 
required  to  be  advanced  within  that  period. 

By  the  11th  article,  Fussell  was  empowered  to  avoid  tk< 
agreement  before  he  had  made  any  advance. 

If  the  words  "  whatever  might  be  the  sum  of  moB4 
advanced  under  that  agreement"  had  not  be^  introduct^ 
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le  5th  article,  would  it  be  reasonable  to  contend  that      ^  ^8^* 
1  would  be  entitled  to  demand  1502.  yearly,  for  three 
after  he  had  exercised  the  power  reserved  to  him  by 
th  articla 

introduction,  however,  of  those  words  seems  to  me  to 
hat  the  parties  intended  the  liability  to  pay  the  IL 
nt.  to  attach  on  making  the  first  advance,  and  not 

If  the  contracting  parties  did  not  intend  that 
g  an  advance  should  be  a  condition  precedent^  the 
riide  was  unnecessary.    But,  if  they  intended  that  it 

be  a  condition,  the  17th  article  might  well  pro- 
hat^  from  the  obligation  which  had  once  attached  on 
srformance  of  the  condition,  Daniel  should  not  be 
ated  by  the  repayment  of  the  advances  before  the 
kkm  of  the  three  yeara.  Construing,  therefore,  the 
rtide  with  the  aid  of  the  2nd,  3rd,  11th,  and  17th 
8^  I  think,  that  Fussell's  making  an  advance  was  a 
km  precedent^  and  that  consequentiy  the  first  plea 
tflBdent  bar. 

I  contracting  parties  appear,  by  their  agreement,  to 
X)ntemplated,  that,  if  it  was  carried  into  execution  in 
symer  most  beneficial  to  Daniel,  Daniel  might  receive 
I  forthwith,  8,0002.  at  the  expiration  of  a  month,  and 
I  at  the  end  of  twelve  months  ;  that  the  money  was 
ent  until  the  22nd  of  February,  1856;  and  that,  during 
hole  three  years,  Daniel  was  to  pay  IL  per  cent  per 
n  on  15,000i.  as  a  premium.  Daniel,  therefore,  ac- 
ig  to  contract,  could  not  escape  paying  361.  ISs.  M.  at 
beyond  51.  per  cent  on  the  advances, 
the  12  Anne,  statute  2,  c.  16,  all  contracts  for  the 
ent  of  any  money  to  be  lent,  whereby  there  shall  be 
red  above  5L  per  cent  per  annum,  shall  be  void. 
18  the  contract  in  question  a  contract  of  this  descrip- 

It  was  a  contract  for  payment  of  money  to  be  lent, 
el's  covenants  to  pay  the  premium  of  li.  per  cent  per 
m  on  15,000^.  operated,  under  the  terms  of  the  contract, 


I 
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as  a  reeervation  of  ad  amonnt  ezoeeding  5L  per  oeiil 
Bum  to  be  lent,  and,  accordiBg  to  its  context  'wm  tm 
coQsidenitioD  of  Fiisaell's  agreemeot  That  sgneni 
deecribed  generally  in  the  Ist  article,  iras  to  aJwwil 
leTidto  Daniel  15,0002.  upon  the  terms  and  a 
the  times  set  forth  in  the  following  articles. 

By  those  terms,  and  according  to  those  timo^  til 
were  n,ot  to  be  in  jeopardy,  but  to  be  repaid  at  all  < 
and  the  times  of  advancing  them  were  so  arrange^ai 
what  is  called  the  premium,  to  reserve,  inentaU^ 
than  51.  per  cent  per  annum  upon  the  mon^  kok 
contract,  therefore,  appears  to  me  to  be,  on  tlu  fiM 
usurious. 

Upon  the  whole,  therefore,  I  am  of  opinion  tiut 
pleas  are  good,  and  that  the  defendant  ie  entitled  to 
ment, 

Parke,  R — I  entirely  concur  in  the  opinion  0 
Brother  Martin,  in  this  case,  and  in  the  reasons  he  hu 
for  that  opinion ;  and  they  are  so  fully  and  clearly  expt 
that  I  have  very  little  to  add  to  them. 

The  question  raised  by  the  second  plea  is,  whetha 
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rivanoe  to  conceal  it,  it  should  have  been  so  pleaded,         ^®^- 
)  opinion  of  a  jury  taken  upon  it.    But,  as  the  second       Fubsell 
framed,  the  question  is,  whether,  taking  the  deed       Danieu 

0  mean  what  it  professes  to  mean,'  the  sum  mention- 
^e  declaration,  viz.  the  first  year's  annuity  of  150Z., 
of  a  reservation  of  more,  or  what  may  be  more  inter- 
the  loan  and  forbearance  of  money  than  51.  per  cent, 
tum.  Now  this  sum,  which  is  stipulated  for  by  Arti- 
3  expressly  stated  to  be  in  consideration,  not  of  the 
«,  but  of  the  agreement  previously  mentioned  in 
I,  and  that  agreement  is  to  advance  and  lend  all  or 
tion  of  ]  5,000Z.  at  certain  times:  12,000^.  within  nine 

on  one  month's  notice,  with  a  provision  to  have 
advanced  on  request,  on  providing  sufiScient  so- 
le 5  provides,  that,  in  consideration  of  that  a^ree- 
he  defendant  is  to  pay,  by  way  of  premium,  1 1,  per 
ar  annum  on  the  whole  15,0()(W.  from,  the  date  of  the 
ent  up  to  the  expiration  of  three  years,  whatever 
»  the  sura  of  money  advanced  under  that  agreement 
riod  of  three  years  was  that  for  which  the  loan  was 
nue  by  section  4,  unless  the  plaintiff  chose  to  con- 
fer a  longer  period,  by  omitting  to  give  six  months 
to  pay  at  the  end  of  three  years.  If,  however,  the 
18  continued  beyond  three  years,  the  premium  of  \l. 
t  would  not  be  payable  beyond  that  term, 
taction  6,  interest,  at  the  rate  of  4i.  per  cent  per 
was  to  be  paid  on  all  the  sums  actually  advanced, 
jrest  to  commence  to  run  from  the  days  of  advance, 
J  said  4i.  per  cent  to  be  in  addition  to  the  \l.  per 
fore  mentioned.     The  times  from  whence  the  pay- 

1  the  \l,  per  cent  and  the  4i.  per  cent,  are  to  begin 
are  distinctly  specified;  in  the  former  case  from  the 
I  the  agreement,  in  the  latter  from  that  of  the  loan, 
ler  time  for  the  payment  of  either  is  specified,  than 
ey  are  both  to  be  "per  annum."  A  promise  to  pay 
X.  ji  n  Exrn. 
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^  1854^      a  certain  sum  per  annum  indicates,  in  the  absence  of  any  rth 
FU88BLL      pulation  to  the  contrary,  not  only  the  rate,  but  the  timd 

V  

Daniel.  payment,  viz.  at  the  end  of  the  year.  The  stipulation  thai 
4:1.  per  cent,  is  to  be  additional  to  the  II,  per  cent,  does 
not  regulate  the  time  of  pajonent,  making  the  ]{.  peroeni 
on  the  15,0002.  payable  at  the  same  time  as  the  42.  per 
cent  on  the  then  uncertain  amoimt  actually  advanced;  bul 
only  that  the  4i.  per  cent,  payable  yearly  at  the  end  of  tie 
year  on  the  sum  advanced,  should  be  in  addition  to,  and  in- 
dependent of,  the  U.  per  cent  payable  at  the  end  of  evoy 
year  from  the  date  of  the  agreement  Thus,  on  the  &fie  of 
the  instrument^  the  IL  per  cent  on  15,0002.  was  a  premioa 
for  what  may  be  termed  the  covenant  for  the  right  of  call  of 
15,0002.  at  stated  times,  which  obliged  the  plaintiff  to  hxn 
that  sum  at  command  at  those  times,  and,  of  course,  jfn- 
vented  him  from  investing  it  in  securities  of  a  pemtaneoi 
character.  This  premium  is  equivalent  to  an  annuity  of 
1502.  a  year,  to  be  paid  at  the  end  of  each  year.  Tb^ 
time  of  payment  is  fixed,  and  is  entirely  irrespective  of  tha 
advances  of  money. 

The  13th  section,  which  provides  for  42.  per  cent  being 
payable  on  the  money  called  for,  from  the  time  of  the  ex- 
piration of  the  Tiotice  to  advance  it,  applies  to  the  case  of  the 
money  being  actually  ready  in  the  hands  of  the  plaintiff  or 
his  banker.  There  is  nothing  in  the  rest  of  the  deed  whiA  i* 
inconsistent  with  this  view  of  the  case  ;  all  the  provisioDi 
may  be  easily  reconciled  with  it,  and  with  each  other. 

Section  1 1  provides  for  the  investigating  of  the  title  of  the 
plaintiff  to  the  proposed  security  by  the  plaintiff's  solicitor, 
which  would  probably  take  place  before  the  expiration  of 
the  notice  requiring  the  first  advance,  almost  certain^ 
within  the  year.  If  the  title  is  rejected,  then  the  wbol* 
agreement,  including  the  stipulation  to  pay  the  I2w  per  cent 
at  the  end  of  the  year,  would  be  altogether  void.  ThepriB* 
cipal  object  of  the  advance  required  being  clearly  to  enaU® 
the  defendant  to  build  houses  upon  a  particular  leaaehoU 
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"he  security  for  the  advance,  the  ™*  , 

'  whole  transaction  would  fall       PusaKLL 
Tever,  be  altogether  void ;       Dahikl. 
-TTOvr  (as  be  had  a  right 
'ixceeding  4000?.,  it 
of  the  sum  bor- 

.  advance  having 

.1  whole  or  in  part    In 

»  cbe  payment  is  in  no  way  to 

ement  in  the  5th  Article,  to  pay  the 

.  per  annttm. 

a  whether,  according  to  the  terms  of 
or  would  not  be  bound  to  advance  - 
luring  the  three  years  (the  whole 
>n  advanced,  or,  if  advanced,  the  part 
ptud  off)  though  after  the  first  year. 
B  and  three  months,  in  the  first  year 

for  the  benefit  of  the  plaintiff,  that 
;ed  to  advance  at  an  earlier  period 
istruction,  as  I  incline  to  think  it  is, 

of  11.  per  cent,  for  three  years  would 
ied  right  of  call  If  the  right  of  call 
then  it  would  be  an  annmty  for  three 
n  for  the  right  of  call  for  ona     This 

except  on  the  consideration  of  the 
cipon  a  plea,  stating  it  to  be  a  sliift 

more  than  51.  per  cent ;  on  that  in- 
nportant  element. 

I  instrument  itself,  I  am  clearly  of 
um  of  li.  per  cent  is  not  for  forbear- 
,  loan  of  money,  but  a  compensation 

be  ready  to  advance  money  in  the 

is,  whether  an  actual  advance  of  any 
rr2 
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money  is  a  condition  precedent  to  the  obligation  to  pay  tie 
1 1,  per  cent 

I  have  already  shewn,  that,  in  my  opinion,  this  agreement 
is  to  pay  12.  at  the  end  of  the  first  year,  quite  irrespective 
of  the  pajonent  of  the  sums  advanced;  and,  therefore,  I 
answer  the  question  by  saying,  the  advance  of  all  or  any  of 
the  money  is  not  a  condition  precedent  Therefore^  in 
my  opinion,  the  first  and  second  pleas  are  both  bid 
in  law. 

If  the  deed  had  been  usurious,  I  need  not  add,  that  I 
agree  in  the  opinion,  that  it  would  not  have  been  ran- 
dered  valid  by  the  statute  2  &  3  Vict  a  37,  this  Oxni, 
and  the  Court  of  Queen's  Bench  also,  not  putting  upon  thii 
statute  the  construction  recently  given  to  it  by  tlie  Loidi 
Justices,  in  Ex  parte  Warrington  (a),  and  adopted  ly 
Vice-Chancellor  Kinderaley  (b),  and  tve  believe  by  Vioe- 
Chancellor  Page  Wood  (c).  Indeed,  Mr.  BrarnweU  g»t» 
up  this  point  on  the  argument  This  difference  of  opinioo 
is  practically  of  little  consequence,  as  all  the  statutes  agaiait 
usury  are  now  repealed  by  the  17  &  18  Vict  a  90,  and  it 
is  probable  that  the  question  will  hardly  ever  ansa 

Judgment  for  the  plaintiff 

(a)  3  De  G.,  Mac.  &  G.  159.  (b)  Lane  v.  Horloek,  1  Dreirry,^^- 

(c)  James  V.  Rice,  Kay,  231. 
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1854. 


Kemp  and  Another  v,  BALLa  Dec,  5. 

n 

iHE  declaration  was  on  a  bill  of  exchange  for  55L  98,  To  an  action 

i,  payable  three  months  after  date,  drawn  by  one  R  agoinstaccept- 

irai  upon  the  defendant,  and  accepted  by  him,  and  in-  ^^  °^^^^ 

«ned  by  Ewen  to  the  plaintiff.  for  551,  the 

Plea — "  That  the  defendant  accepted  the  said  bill  for  the  pleaded,  that 

oommodation  of  the  said  Eobert  Ewen,  and  that  there  ^^^^^^ 

ver  was  any  value  or  consideration  for  such  acceptance,  *^®  accommo- 
dation of  the 
for  the  payment  by  the  defendant  of  any  part  of  the  drawer,  and 

loont  of  the  said  bill;  and  that  the  said  R.  Ewen  indorsed  ^eration;'^ 
e  said  bill  and  other  bills  to  the  plaintifis  as  a  security  *^*^  *^® 

^  *'    drawer  m- 

r  the  repayment  to  the  plaintiffs  of  a  small  sum  of  money,  dorsed  it  with 

mi,  SOL,  and  no  more,  then  advanced  by  the  plaintiffs  the  plaintiflfe 

him,  and  interest  thereon,  and  upon  and  for  no  other  fo/therepay- 

iliie  or  consideration;   and  that  after  action  the  plaintiffs'  ment  of  '60i, 

then  advanced 

ana  on  the  said  bUl  was  satisfied  and  discharged  by  pay-  by  them  to 
lent  to  them,  by  the  acceptor  of  one  of  the  other  bills,  of  ^at^rafter 
lie  sum  of  money  so  advanced   and  all  interest  thereon;  ^*!°*^.i^® 

•^  .  .     .  '   plaintiflfe' 

nd  that  firom  thence  hitherto  the  plaintiffs  have  held  and  claim  on  the 
till  hold  the  said  bill  in  the  declaration  mentioned,  without  fied  and  dis- 
•alue  or  consideration."  charged  by 

payment  to 

Demurrer  and  joinder — One  of  the  grounds  of  demurrer  tl^em,  by  the 

1  ,  n      1  <        acceptor  of 

»tne  plea  was,  that  it  shewed  no  bar  to  the  further  mam-  one  of  the 
nuance  of  the  action,  as,  notwithstanding  anything  therein  theTum  of  ^ 
untamed,  the  plaintiffs  were  entitled  to  continue  the  ac-  "^oney  so  ad- 

.  *  ,  vanced,  and  all 

»on  for  the  recovery  at  least  of  their  costs.  interest  there- 

on; and  that 
from  thence 

UrUhank  in  support  of  the  demurrer.— The  case  oiGood-  ^^^^J'^^ 
^'^  V.  Creiner  (a)  is  a  direct  authority  that  the  plea  is  bad.  and  stiU  hold 

^  ^  J  r  the  bill  declar- 

ed OD,  with- 
JJyalue  or  consideration : — Udd,  on  demurrer,  that  the  plea  was  bad,  both  on  the  ground 
r^  Udid  not  answer  the  damages  in  the  action;  and  also,  that  the  payment  relied  on  as  made 
J  •  "tranger  was  not  alleged  to  have  been  made  for  and  on  accomU  of  the  debt,  and 
^  oa^e  been  ratified  by  the  defendant. 

(a)  22  L.  J.,  Q.  B.,  30. 
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^^^'  That  was  an  action  by  the  second  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  to  which  the  defendant  pleaJed 
puis  darrein  continuance,  that  when  the  bill  became  doe 
the  first  indorsee  paid  to  the  plaintiff,  who  was  then  the 
holder  of  the  bill  and  entitled  to  receive  the  jproceedsofit^ 
and  the  plaintiff  then  accepted  and  received  from  him,  i 
certain  sum,  "  being  the  full  amount  of  the  said  bill  and 
all  interest  due  thereon,  in  full  satisfaction  and  diachaigB 
of  the  said  bill,  and  of  all  monies  due  and  payable  on  ae- 
coimt  and  in  respect  thereof"  The  Court  held  the  pki 
bad;  and  Lord  Campbell,  C.  J.,  said,  "  The  payment  iinofc 
alleged  to  have  been  received  in  respect  of  the  damage!^  tf 
in  respect  of  this  pending  action  against  the  aoceptcv,  ami 
yet  it  is  sought  to  stop  the  action,  and  to  prevent  tbe 
holder  of  the  bill  from  recovering  his  costs  in  the  adkn 
from  the  acceptor."  That  case  was  decided  in  the  year 
1852;  and  the  only  question  is,  whether  the  plea  is  aided 
by  the  22nd  and  23rd  of  the  Pleading  Rules  of  Hilary  TemC 
1 853.  Rule  22  directs  that  ''  a  plea  containing  a  defeooe 
arising  after  the  commencement  of  the  action  may  be 
pleaded  together  with  pleas  of  defences  arising  before  the 
commencement  of  the  action,  provided  that  the  plamttf 
may  confess  such  plea,  and  thereupon  shall  be  entitled  to  the 
costs  of  the  cause  up  to  the  time  of  the  pleading  such  fint* 
mentioned  plea."  Rule  23  directs,  that,  "  when  a  plea  » 
pleaded  with  an  allegation  that  the  matter  of  defence  aroeo 
after  the  last  pleading,  the  plaintiff  shall  be  at  liberty  to 
confess  such  plea,  and  shall  be  entitled  to  the  costs  of  the 
cause  up  to  the  time  of  pleading  such  plea,"  &c.  [Parke,  B 
— Those  rules  do  not  apply  to  this  case,  for  this  plea  i» 
clearly  bad.  The  payment  here  relied  upon  was  not  made 
and  accepted  in  full  satisfaction  and  discharge  of  the  debt 
in  this  action.  Formerly,  pleas  in  bar,  and  in  bar  of  the 
further  maintenance  of  the  action,  were  not  allowed  to  be 
pleaded  together.  The  rules  in  question  were  made  to 
allow  this,  and  to  give  the  plaintiff  the  power  to  withdraw 
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f  he  should  think  the  pleas  cannot  be  resisted,  and  the  >J£^ 
tiles  give  him  his  costs  up  to  that  time.]  This  plea  does  not 
liege  that  the  payment  was  made  upon  account  of  the  bill 
n  which  the  action  is  brought  [Parke,  B. — The  plea, 
krefore,  is  more  vicious  than  that  in  Ooodwin  v.  GreToer; 
or  if  the  plea  were  amended,  so  as  to  make  it  answer  the 
images,  it  would  still  be  bad.] — He  was  then  stopped  by 
le  Court 

PrevUice  oontrk — ^The  plea  is  good  in  substance.  Jones 
Broadhuret  (a)  shews  that  payment  to  the  creditor  by  a 
ranger  may  be  a  good  accord  and  satisfaction  of  a  debt 
lus  {dea  states  that  the  plainti£Ps'  claim  upon  the  bill  was 
lisfied  by  the  payment  in  question.  This  is  a  good  de- 
noe  on  general  demurrer,  though  open  to  objection  on 
waal  demurrer:  Bousjield  v.  Edge(b),  In  Henry  v. 
ari  (c),  it  was  held,  that  payment  of  a  sum  of  money  in 
ill  satisfaction  of  all  the  causes  of  action  in  the  declaration 
tentioned  being  pleaded  to  a  portion  of  the  debt  only,  and 
9t  to  the  damages  and  costs,  was,  nevertheless,  a  good 
aswer  to  that  amoimt  to  which  it  was  pleaded.  The 
laintiff,  therefore,  could  have  signed  judgment  for  his 
»t8.  [Parke,  B. — The  plea  is  directed  to  the  whole  cause 
f  action.  In  Henry  v.  Earl  the  plea  was  directed  to  a 
articular  and  specific  sum,  and  not  td  the  damages  and 
»t8  appertaining  to  that  sum.]  The  defendant  will  lose 
tie  advantage  of  the  pajment  of  the  30Z.  [Parke,  B. — 
fben  it  becomes  a  question  of  damages  that  payment  will 
e  allowed.] 

UrUhank  was  not  called  upon  to  reply. 

Parke,  B. — The  plea  is  bad.     The  case  of  Goodmin  v 
t        .      .  .        . 

'^^mer  is  directly  in  point;  and  I  do  not  find  fault  with  that 

'^on.    The  point  raised,  but  not  decided,  in  Jones  v. 
(a)  9  C.  B.  173.         (b)  1  Exch.  89.         (c)  8  M.  &  W.  223. 
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3f  Conuunfl 

hat   A  itir-* 


1854.  Broadhurst,  has  eiace  been  before  the  Court  of 
Kemp  Pleas  in  a  case  (a)  where  it  was  laid  down,  that  a  pif- 
BtLLB.  nient  to  the  creditor  by  a  strainer  must  be  for  and  « 
account  of  the  debt,  and  that  such  payment  must  be  auV 
sequently  ratified  by  the  debtor.  The  plea  here  ia  PW 
more  faulty  than  that  in  Qoodtidn  v.  Crevier,  as  il  liw 
not  bring  the  payment  within  .the  rule  last  menliuMl 
Oiu'  jutlgraent  therefore  must  be  for  the  plaintife. 

Platt,  B..  and  Mahtin,  B.,  concurred. 

Judgment  fur  the  plaintifia  {!>]■ 

{a)BeUhaw\:Jim/i,il  C.  B.  191.  {b)SfseSim}Moii  y.Eggitytm,yilt 


The  Governor.  Gdabdiajts.  &c.,  of  the  Poob  ot 

KiNOSTON-UFON-HULL  V.   PETCII. 


The  plnintifia,     X  HIS  wns  a  Special  case,  stated  by  an  order  of  a  Jll'!g^ 
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,  for  the  use  of  the  poor  of  Kingston-upon-Hull,  issued 
advertis^nent,  of  which  the  following  is  a  copy — 

The  Corporation  of  the  Gh)vemor  and  Gtiardians  of 
Poor  in  Eingston-upon-Hull  will,  on  Wednesday  the 
;  of  December  instant,  receive  tenders  for  the  supply  of 
workhouse,  for  three  months,  for  butcher's  meat,  from 
ty  to  fifty  stone  (more  or  less  per  week)  of  good  ox  beef 
parts  to  be  delivered  in  each  week  are  the  thick  end 
le  flanks  and  the  upper  and  under  buttocks,  a  golister 
e  and  lower  end  of  the  chine  with  the  neck  end,  and  a 
186  piece  of  the  same  ox,  without  bone.  Also,  from  five 
ea  stone  (more  or  less  per  week)  of  good  wether  mut- 
the  parts  to  consist  of  legs  and  necks. 
Sealed  tenders,  accompanied  by  samples  of  such  articles 
vill  admit  thereof,  to  be  forwarded  to  the  clerk  of  the 
poration,  before  six  o'clock  of  the  evening  of  Tuesday, 
20th  instant 

'  P.S.  All  contractors  will  have  to  sign  a  written  con- 
ct  after  acceptance  of  tender, 

"  (By  order)        Robert  Wells, 

**  Clerk  to  the  Corporation." 

On  the  21st  of  December,  the  plaintiffs  sent  to  several 
tchere,  and,  amongst  others,  to  the  defendant,  the  follow- 
;  letter. 

"  Sir, — I  am  instructed  by  the  Governor  and  Guardians 
the  Poor,  to  inform  you  that  they  have  postponed  their 
option  of  tenders,  to  supply  this  house  with  beef  and 
utton,  on  the  terms  of  their  prior  advertisement,  for  the 
iwter  ending  the  2lst  of  March,  1854,  imtil  Tuesday 
It,  at  six  o'clock  in  the  evening,  at  the  workhouse,  when 
«y  will  be  ready  to  receive  any  tender  from  you. 

"  I  am,  &c.        Robert  Wells,  Clerk." 
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^  Tuesday,  the  27th  of  December,  the  defendant  sent 
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V. 

Pbtoh. 


to  the  plaintifiGs  a  written  tender,  signed  by  him,  lUA 
was  as  follows : — 

"  To  the  Governor  and  Guardians  of  the  Poor  of  tk 
parishes  of  Holy  Trinity  and  St  Mary. 

"  A  tender  for  meat 

"  14,  White^'s  lane,  Hull,  Dec  17. 
"  Gentlemen, — I  propose  to  supply  your  house  with  meit 
according  to  advertisement,  for  the  ensuing  three  mootb 
at  6d.  per  poimd.  "  Yours,  respectfully, 

"Henbt  Petch." 

On  the  28th  of  December,  the  defendant's  tender  was  a^ 
cepted ;  and  a  memorandimi  of  such  acceptance  was  wiitla 
on  the  tender,  and  the  conmion  seal  of  the  corporation  vai 
affixed  to  it  The  acceptance  of  the  defendant's  tender  WM 
notified  to  him  in  the  following  letter  : — 

"  Sir, — I  am  directed  by  the  Governor  and  Guardiaiuof 
the  Poor  of  this  town,  to  inform  you,  that  they  have  i^^- 
pointed  you  butcher  for  this  corporation,  for  the  quarter 
ending  the  28th  of  March  next 

"  I  am,  &c.        John  Vickers,  Master." 

On  a  subsequent  part  of  the  same  day,  the  defendant 
wrote  to  the  plaintiflfe  to  inform  them,  that  he  declined  to 
supply  them  with  meat 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffi  were  enabled  to  recover  in  this  action  for  the 
refusal  by  the  defendant  to  supply  the  workhouse  with 
meat  If  the  Court  should  be  of  opinion  that  the  acdo"^ 
was  maintainable,  judgment  was  to  be  entered  for  the 
plaintifis;  but  if  they  should  be  of  a  contrary  opinion,  then 
judgment  of  nolle  prosequi  was  to  be  entered  for  the  de- 
fendant 


1 


Htigh  HiU  for  ihe  plaintifib. — The  question  u»  wbetbtf 
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is  any  landing  contract  between  these  parties.     The  ,2^^^ 

mi  will  contend  that  there  was  a  mere  proposal  on  Gk)vsRKOR 

Tt,  from  which  he  withdrew.     The  plaintifib,  on  the  ^gjj  p^^  q^ 

hand*  submit  that  the  contract  was  complete,  and  Kinootow- 
le  defendant  is  boimd  by  it    [Parke,  B. — The  adver-  v. 

PCTCBa 

it  expressly  states,  that  there  is  to  be  a  written  con- 
igned  by  the  contractor,  after  the  acceptance  of  the 
The  parties,  no  doubt,  contemplated  that  a  variety 
ortant  matters  would  have  to  be  settled  as  to  the 
t  of  the  meat,  and  the  particular  times  at  which  it 
be  delivered,  and  various  other  matters  of  a  similar 

which  were  not  provided  for  by  the  handbill.  The 
UDice  of  the  tender  did  not  complete  the  contract] 
is,  no  doubt,  that  diffictJty  in  the  plaintifife'  way. 

would  seem  from  the  dates,  that  it  was  intended 
le  tender,  when  accepted,  should  be  acted  on  immedi- 

[Park€y  B. — ^There  are  many  cases,  where,  though 
s  an  acceptance  by  parol  of  a  proposal  for  a  contract, 
I  preliminary  matters  are  to  be  settled  prior  to  the 
:jt  being  concluded.  Martin,  B.,  referred  to  Cran- 
.  Marshall  (a).] 

iing,  contri,  was  not  called  on  to  argue. 

IKE,  B. — The  defendant  is  entitled  to  judgment  It 
early  the  intention  of  the  parties  that  there  should  be 
ding  engagement  tmtil  a  written  contract  had  been 
«i    The  tender,  though  accepted,  was  not  a  contract 

iTT,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  defendant  (6). 


» Exch.  395.  {b)  See  VoUans  v.  Fletcher,  1  Exch.  20. 
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Dec.  6.  JeSSOPP  V.   LuTWYCHE. 

Toadedara-     X  HE  declaration  was  for  money  paid  by  the  plaintiff  for 

tion  for  money  ^  j    r  j  r 

paid  and  on  oc-  the  defendant  at  his  request,  and  for  money  found  lobe 
the  defendant  due  from  the  defendant  to  the  plaintiff  on  accounts  staked 
pleaded,  first,    between  them. 

that  the  oausea  v*x^xxx. 

of  action  ao-  Second  plea — "  That  the  causes  of  action  in  the  dedai** 

crued  after  the     .  .  . 

passing  of  the  tion  mentioned  accrued  to  the  plaintiff  after  the  passng 
109,  under  ^  ^^  ^^®  8  &  9  Vict.  c.  109,  intitled  '  An  Act  to  amend  tin 
and  hj  virtue    jj^^  conceminff  games  and  wagers :'  and  that  the  said  caasei 

of  certain  con-  °  ®  .     .  .         # 

tracts  made  of  action  accrued  to  the  plaintiff  imder  and  by  virtoeof 
tiff  and  de-  Certain  contracts  or  agreements  made  after  the  paaing 
^^^h^i,,.  of  the  said  Act  by  and  between  the  plaintiflf  and  defait 

way  of  gaming  y  x^ 

upon  the  ant,  and  which  said  contracts  and  agreements  were  by  mj 

market  price  .  ,  . 

of  shares;  and  of  gaming  and  wagering,  contrary  to  the  said  statute  aod 

thT^uses  of  ^  violation  thereof,  to  wit,  certain  contracts  or  agreemenii^ 

to*th*  *laS^t^ff  ^^  ^*y  ^^  wager  upon  the  market  price  on  certain  daji 

as  a  broker  in  of  certain  shares,  to  wit,  called  the  English  and  AustnliiB 

London,  about  Copper  Smelting  Company,  and  to  pay  the  difference  then- 

and^^«fbr  ^^'  contrary  to  the  said  statute,  whereby  the  same  were 

the  defendant  and  are  null  and  void." 

in  the  City  of  rm  i  n  t      j 

London  of  Third   plea — "  That  the   causes  of  action  in  the  de- 

thatThe^plain-  claration  mentioned  accrued  to  the  plaintiff  as  a  broker  in 
dul  ^^censed  *^®  ^^^  ^^  London,  to  wit,  a  sharebroker,  in  and  about  the 
in  pursuance  purchasing  and  selling  for  and  on  accoimt  of  the  defendant 
—lleldy  on  de-  in  the  City  of  London  of  divers  interests  and  shares  in » 
the'i^^*  wtre  certain  mining  company,  to  wit,  called  the  English  and 
bad.  Australian    Copper    Smelting   Company;    and    that  the 

plaintiff  was  not  at  the  time  of  the  said  purchasing  or  sell- 
ing or  bargaining  as  aforesaid,  or  at  any  or  either  of  the 
said  times,  nor  at  the  time  of  the  accruing  of  the  said 
causes  of  action,  or  any  or  either  of  them,  within  the  City 
of  London  as  aforesaid,  a  broker,  duly  licensed,  authorised, 
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empowered  to  act  or  practise  as  a  broker  in  the  premises;         1864. 
any  of  them,  withia  the  City  of  London/'  Jbbsopp 

Demurrer  and  joinder.  Luwicra. 

Vamsty  in  support  of  the  demurrer. — ^The  second  plea 
ad;  for  although  a  contract  by  way  of  gaming  may  be 
I,  still  it  does  not  follow  that  an  agreement  to  pay 
ley  lost  upon  such  a  contract  is  illegal  and  void  It  is 
istent  with  this  plea  that  the  plaintiff  was  requested, 
*  the  transaction  was  concluded,  to  pay  the  money  to 
ird  party  for  the  defendant  [Martin,  B.  — The  case 
ulds  V.  Harrison  (a)  virtually  decides  that  this  plea  is 

I 

lie  third  plea  is  bad  for  the  same  reason.  And,  moreover,  . 
not  stated,  nor  does  it  appear  by  the  plea,  that  the 
ey  paid  and  allied  to  be  due  upon  the  accoimts  stated 
laimed  by  the  plaintiff  as  broker.  The  plaintiff  can 
be  defeated  by  shewing  that  his  demand  consists  of 
dm  to  remuneration  for  his  services  as  a  broker.  Pid- 
i  V.  BurslemQ))  is  an  express  authority  upon  this 
it — He  was  then  stopped  by  the  Court 

^eedham  contriL — As  to  the  second  plea :  if  the  ille- 
oontract  mentioned  in  it  were  purely  a  collateral  mat- 
the  plea  could  not  be  supported.  But  it  is  alleged 
t  the  claim  accrued  "  imder  and  by  virtue  of  that 
jal  contract  The  plaintiff,  therefore,  was  a  party  to  it 
trie,  B. — The  plea  does  not  n^ative  the  fact  of  a  third 
ty  having  won  the  money,  and  that  the  defendant  re- 
sted the  plaintiff  to  pay  the  amount  over  to  him.  The 
\  therefore,  is  consistent  with  a  state  of  facts  which 
We  the  plaintiff  to  recover.] 

Phe  third  plea  is  good.  Cope  v.  Rowlands  (c),  is  an  autho- 
^  that  an  unlicensed  broker  cannot  recover  remuneration 

(a)  Ant€,  p.  572.  (6)  3  Excb.  406.  (c)  2  M.  &  W.  149. 
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Jessopp 

V, 

Ldtwtchb. 


for  commission  in  buying  and  selling  stock;  and  if  iheaci 
is  illegal  and  the  plaintiff  is  particeps  criminis^  he  cannot 
recover:  Clayton  v.  DUly(a),  De  Begnis  v.  Arm,ifAfa/i^\ 
The  case  of  Petrie  v.  Hannay  (c),  however,  has  a  oontraij 
aspect     [Parke,  B. — Pidgeon  v.  Burslem  cannot  be  Bor- 
mounted     The  statute  relating  to  brokers  only  predudei 
them  for  recovering  remuneration  for  their  services  as  wA, 
Hartin,  B. — This  plea  is  open  to  the  same  objection  asdw 
preceding  ple&J 

Manisty  was  not  called  upon  to  reply. 


Parke,  B. — Both  pleas  are  bad.  Pidgeon  v.  Burdm 
is  precisely  in  point  It  is  consistent  with  the  pleas  dut 
the  defendant  requested  the  plaintiff  to  pay  over  the  mooej 
for  him  to  a  third  party,  and  that  in  fact  it  was  so  paid;  m 
which  case  the  de£Bndant  has  no  defence. 


Platt,  B.,  and  Martin,  B.,  concurred. 


Judgment  for  the  plaintiff 


(a)  4  Taunt  165.         (b)  10  Bing.  107.  (c)  3  T.  R  4ia 
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SeBCPLE  V,  H.  CORNEWALL.  /)gc.  5 

claration  stated,  that,  in  consideratioii  the  plaintiff  A  declara- 
count  the  joint  and  several  promissory  note  of  the  thiS,"in     ' 
i  and  one  H.  I.  H.  Comewall  for  700i.,  and  dated  ^piAdenr 

tion  the  plain- 

of  July,  1853,  and  payable  three  months  after  tiff  would  dis- 
le  plaintiff  or  his  order,  the  defendant  and  the  said  joint  and  pro- 
femewall  jointly  and  severally  promised  the  plain-  ^J^^Ji  'wa- 
e  event  of  the  said  note  not  being  paid  at  matur-  We  three 

-        months  after 

f  to  the  plaintiff  interest  on  the  amount  thereof  at  date,  of  the 
f  l8.  in  the  pound  per  month,  payable  monthly  in  one^H.^.*  the 
the  first  payment  to  made  on  the  12th  of  Octo-  de/end«mt  pro- 

,  .  mised  the 

,  should  the  said  note  not  be  then  paid;  and  that  plaintiff,  in  the 
the  said  note  came  to  maturity  on  the  said  12th  note  not  being 
3r  and  was  not  paid  at  matmrity,   and  no  part  P^^at  ma- 

^  *^'  *  tunty,  to  pay 

'as  paid  before  or  on  the  day  on  which  in  the  tim  interest 
such  nonpayment  the  sixth  monthly  payment  of  of  the  note,  at 
a  advance  became  payable  according  to  the  said  ^^the^mwi 
and  the  whole  of  the  amount  of  the  said  note  P?''™°'l*^^' 

The  declara- 

unpaid   on   and   after  the  last-mentioned   day,  tion  then  al- 
psed  before  this  action,  and  although  the  plaintiff  t^piaintiflf 

did  then  dia- 
»id  note,  and  that  it  was  not  paid  at  maturity,  and  atill  remained  unpaid, 
a  breach  the  non-payment  by  the  defendant  of  certain  of  the  monthly  in- 
Plea :  that  it  was  corruptly  agreed  between  the  plaintiff,  the  defendant,  and 
the  plaintiff  should  discount  the  note,  and  as  the  proceeds  of  such  discount- 
i  to  the  defendant  5952.  only,  and  that  the  plaintiff  should  receive  for  such 
I  amount  of  the  note  on  its  arriving  at  maturity,  and  that  the  plaintiff  should 
'  day  of  payment  of  the  amount  of  the  note  for  an  indefinite  period,  to  com- 
I  the  note  should  become  due;  and  that,  for  the  forbearing  of  payment  of  the 
L,  the  defendant  should  pay  the  plaintiff  1052.,  being  the  difference  between 
\6l.,  three  months  after  the  advance,  and  for  the  forbearing  of  payment  on  the 
!.  BO  made  up,  such  sum  of  Is,  in  the  pound  per  month,  on  the  sum  of  700Z., 
athly,  as  in  the  declaration  mentioned.  The  plea  then  alleged,  that,  to  secure 
1  and  interest  thereon,  the  defendant  agreed  to  confess,  and  did  confess,  a  judg- 
t  himself  to  the  plaintiff  for  14002.,  and  that  the  said  judgment  was  duly  regis- 
Court  of  Common  Pleas,  in  the  mode  provided  for  by  the  statute  in  order 
)  lands,  tenements,  and  hereditaments  of  the  defendant : — Ifdd,  that  the  plea 
9  agreement  relied  upon  not  being  usurious ;  and  that,  as  the  transaction  was 
»romi8Bory  note,  the  whole  transaction  was  rendered  le^  by  Uie  3  &  4  Will  4, 
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^J^^^      did,  in  a  reasonable  time  after  the  making  of  the  defendant'i 

Semplb       and  the  said  H.  L  H.  ComewaHs  said  promise,  and  before  tke 

CoRNEWALL.    ^^  ^^^  bocame  due,  discount  the  said  note  and  did  all  thingi 

necessary  to  entitle  himself  to  be  paid  interest  acoordiDgli , 

the  said  promise:  yet  the  defendant  has  not  nor  has  dv 

.said  H.  I.  H.  Comewall  paid  140{.,  being  the  amount  of  tk 

3rd,  4th,  5th,  and  6th  monthly  payments  which  beam 

payable  before  this  suit 

Plea — That  the  said  agreement  was  made  by  and  betweei 
the  plaintiff  and  the  defendant  corruptly  and  against  dv 
form  of  the  statute  in  such  case  made  and  provided,  in  diii; 
to  wit,  that  by  such  agreement  it  was  and  is  agreed  by  ttl 
between  the  parties  aforesaid,  that  the  plaintiff  should  M 
the  9th  of  July,  1853,  discoimt  the  said  note  for  700L,al 
as  the  proceeds  of  such  discoimting,  lend  and  advance  tD  ll0 
defendant  a  certain  simi  of  money,  to  wit^  5951.  and  I0 
more,  and  should  receive  for  such  advance  the  amooni  d 
the  said  note  three  months  afterwards,  when  the  same  be- 
came due  and  payable,  to  wit,  on  the  12th  of  October,  1851: 
and  that  the  plaintiff  should  further  forbear  and  give  diy 
of  payment  of  the  said  sum  of  700{.  for  an  indefinite  periol 
of  time  to  commence  from  such  12th  day  of  October,  1851; 
and  that,  for  the  forbearing  and  giving  such  day  of  pajmol 
on  the  said  sum  of  595{.,  the  defendant  should  pay  to  tk 
plaintiff  the  sum  of  1052.,  being  the  difference  betweea 
700Z.  and  5951,,  in  three  months  after  the  said  advance^  aad 
for  the  forbearing  and  giving  day  of  payment  on  the  nH 
sum  of  7002.  so  made  up  as  aforesaid,  such  sum  of  la.  in  th^ 
poimd  per  month  on  the  said  siun  of  700Z.,  payable  montUf 
as  in  the  declaration  mentioned ;  and  that,  to  secure  the  aiUl 
loan  and  interest  thereon,  the  defendant  should  conte* 
judgment  against  himself  to  the  plaintiff,  for  the  amoontof 
1,400Z.,  in  the  Court  of  Exchequer,  at  Westminster,  a  me- 
morandum or  minute  of  which  said  judgment,  containing 
the  name  and  usual  place  of  abode  and  the  title  or  pitifee- 
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OD  of  the  defendant,  together  with  all  other  such  mattere        1^^ 

id  things  as  were  and  are,  by  the  statute  in  such  case       Simple 

ide  and  provided,  required,  in  order  to  affect  the  lands,     cobitiwall. 

dements,  and  hereditaments  of  the  defendant,  should  be 

i  with  the  senior  Master  of  the  Court  of  Common  Pleas, 

Westminster,  in  order  that,  by  such  means,  the  plaintiff 

xdd  have  and  hold  a  security  for  the  said  advance  and 

arest  on   the  lands,  tenements,  and  hereditaments  of 

i  defendant — ^The  plea  then  alleged,  that  the  agreement 

ran  mentioned  was  forthwith  carried  into  effect  by 

)  plaintiff  and  the  defendant  in  all  respects ;  and  that  the 

fandant  did  then  confess  such  judgment  to  the  plaintiff 

iforosaid;  and  that  the  plaintiff  did  then  forthwith  sign 

di  judgment  as  aforesaid  against  the  defendant,  and  did 

iiB  such  memorandum,  as  aforesaid,  of  the  judgment 

di  the  said  Master  of  the  Court  of  Common  Pleas,  at 

ettminster,  and  thereby  the  defendant's  lands,  tenements, 

d  hereditaments  became  and  were  affected  thereby,  ac- 

rding  to  the  form  and  effect  of  the  statute  in  such  case 

ide  and  provided;  and  the  plaintiff  thereby  then  had  and 

tuned  a  security  on  the  defendant's  lands,  tenements, 

i  hereditaments  for  the  said  loan  and  interest,  which 

iida,  tenements,  and  hereditaments  of  the  defendant,  in 

igland,  so  affected  and  charged  by  such  memorandum,  as 

onsaid,  were  then  amply  sufficient  in  value  to  satisfy  such 

Aige  and  lien;   and  further,  that  the  said  siun  of  1052. 

r  the  forbearance  of  the  said  simi  of  595Z.  for  the  said 

nod  of  three  months,  as  aforesaid,  and  also  the  said  sum 

U  in  the  pound  per  month,  so  agreed  to  be  paid  by  the 

ifandant  to  the  plaintiff  as  aforesaid,  for  such  loan  and 

rbearance  of  the  said  sum  of  700{.,  so  made  up  as  afdre- 

id,  do,  and  each  of  them  doth,  exceed  the  rate  of  51  for 

e  fivbearing  of  1002.  for  a  year,  contrary  to  the  statute 

lachcase  Ac 

VOL  X.  S  S  EXCH. 
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1SS4.  Replication,  that  the  said  agreement  wu  made  ifiKAt 

Sbmple        passiiig  of  the  2  &  3  Vict  c.  37- 
CooHBvrALL.        Demurrer  and  joinder. 

Phipeon  in  support  of  the  demurrer. — If  tlie  IomM' 
been  eimpliciter  on  the  promisBor;  note  menti(»ediate^ 
declaration,  it  could  not  have  been  contended  that  AbI» 
Htrument  was  UEturious ;  for  the  ca^e  of  Nixon  t.  PAifUpHc 
decides  that  a  hill  of  exchange  or  promiseoir  nol^  W^^ 
at  three  months,  at  a  rat«  c^  interest  exceeding  5L  pei  Mt( 
per  annum,  is  valid,  although  secured  by  a  mortgage  onlnii 
The  question,  therefore,  is,  whether  the  3  &  4  Will  ^ftK 
a  7,  has  l^aUsed  this  transaction,  there  bedsg  ako  »tm 
rity  on  land.  [Parke,  R — ^The  tranaacti<»  is  based  ^m 
tlie  note.]  It  is  nut  alt*>getln.'r  an  independent  conUvt. 
[Parke,  B.—la  Lane  v.  HorlockQi),  it  was  held  tiiat  »l(«i 
upon  a  discount  of  bills,  the  payment  of  which  is  secured  If 
a  warrant  of  attorney  authorising  the  entering  up  of  iiniiwt 
ate  judgment,  is  not  a  loan  or  forbearance  of  money  up* 
the  security  of  lands,  so  as  to  make  the  transaction  iini> 
OUB.  The  language  of  the  3  &  4  Will.  +,  c  98,  a  7,  • 
very  large.    It  enacts  "  that  no  bill  of  exchajtge  or  p 
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est^  in  Great  Britain  and  Ireland  respectively,  for  the  loan  of     ^  ^^' , 
mmey  on  any  such  bill  or  note,  be  subject  to  any  penalties       Sbmplb 

Vm 

under  any  statute  or  law  relating  to  usury,  or  any  other  Cornbwall. 
penalty  or  forfeiture,''  &c.  That  legalises  the  whole  transac- 
tim,  far  the  loan  is  upon  the  note,  and  the  land  is  merely  a 
eoDateral  security.]  The  statute,  no  doubt,  may  be  taken 
tol^ralise  the  bill  or  note  itself,  but  the  question  is,  whether 
nqily  because  a  bill  or  note  is  the  baas  of  the  transaction, 
H  is  thereby  valid.  [Parke,  B. — ^That  is  the  opinion  of  the 
Ooort] 

Willea,  contr^  was  not  called  upon  to  argue. 

PKBCnBlAM(a). — ^There  must  be  judgment  for  the  plain- 
Judgment  for  the  plidntiff  (6), 

(a)  Parke,  R,  PlaU,  K,  and         (b)  See  FuueU  y.  Damel,haie, 
M>  R  p.  581,  and  the  1 7  &  18  Yiot  c  90. 
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Gibson  and  Another  t;.  Stubge  and  Another. 

1  HE  declaration  stated  that  the  defendants  were  indebied 
to  the  plaintiffs  for  money  payable  for  freight  for  the  oonvef- 
ance  by  the  plaintiffs  for  the  defendants,  at  their  requoitk 
of  goods  in  the  ship  ^Flrompf 

Fleas:  first,  never  indebted;  secondly,  payment 

At  the  trial,  before  Martin,  B.,  at  the  London  SitiiBgi 


Jan.  13. 

A  vesael  was 
chartered  to 
carry  a  cargo 
of  com  from 
Odessa  to 
Oloucester, 
for  freight 
payable  at  a 
certain  rate 
per  quarter. 

^*^*\?^^Sr  ^*^^  '^^^  Hilary  Term,  it  appeared  that  the  action 
at  Odessa,  and  brought  to  recover  the  sum  of  4s4sl.  Il8.  5d,,  claimed  by  the 
signed  bills  plaintiffs  as  the  balance  of  freight,  due  from  the  defendanti 
^e^^^form.  ^  consignees  of  a  cargo  of  wheat  from  Odessa  to  Qlouoesler, 

and  which 
contained  a 
memorandum, 
"  quantity  and 
quality  un- 
known." The 
vessel  arrived 
at  Gloucester 


m 


under  the  following  charterparty: — 


"Memorandum  for  Charter. 

"North  Shields,  May  10,  I85i 
"It  is  this  day  mutually  agreed  between  Messrs.  GibBOO 
wiui  the  cargo  &  Sawn,  of  North  Shields,  owners  of  the  good  shipo' 
itw^m«»ur-  vessel  Called  the  'Prompt,'  M  1,  and  coppered,  of  Noitk 
^een^Beam  ^^^^1^^*  ^^^  burthen  of  356  tons  register  admeasuremert 
and  found  to     or  thereabouts,  whereof  Edward  K  Bobson  is  master,  do^ 

contain  2785} 

•quarters. 

In  the  course  of  the  voyage  a  portion  of  the  com,  fh>m  some  unknown  canss^  had  beeo** 

heated  and  damaged,  whereby  its  bulk  was  increased : — Held,  that  freight  was  W^J^ 

the  quantity  of  com  shipped,  and  not  on  its  measurement  at  the  port  of  disdiaive:— Fir^ 


lock,  C.  B.,  Aldenon,  B.,  and  Piatt,  B. — Martin,  B.,  dissentiente. 


HILARY  TEBM,   18  VICT. 


623 


the  Tyne,  and  Mr.  John  Swan,  of  Constantinople,  mer- 
EUit:  That  the  said  ship  being  tight,  staunch,  &a,  shall, 
th  all  convenient  speed,  after  discharging  her  outward 
igo  of  cinders  in  Spain,  sail  and  proceed  to  Constan- 
ople  and  thence  as  ordered  to  Odessa^  Kertche,  or  a  safe 
rt  in  the  sea  of  Azo^  or  so  near  thereunto  as  she  may 
ely  get,  and  there  load  of  the  fiaotors  of  the  said  freighter 
all  and  complete  cargo  of  tallow,  wheat,  seed,  or  other 
wage  goods,  or  grain,  at  the  option  of  the  freighter,  not 
seeding  what  she  can  reasonably  stow  and  carry  over  and 
076  her  tackle,  apparel,  provisions,  and  furniture,  and 
tog  80  loaded  shall  therewith  proceed  to  a  safe  port  in 
3  United  Elingdom,  or  a  safe  port  on  the  continent 
kween  ^vre  and  Hambturg  (both  inclusive),  or  so  near 
Bieanto  as  she  may  safely  get,  calling  at  Cork  or 
Imouth  at  master's  option  for  orders,  which  are  to  be 
rea  by  return  of  post,  in  reply  to  the  captain's  letter  to 
3  charterer,  or  lay  days  to  commence,  and  deliver  the 
Be  on  being  paid  freight  as  follows,  namely, — 


1855. 


VonOdetMor 
Kerteke. 


PorTaUow 


To  the  United 
Kingdom, 


£2  It,   6<2. 


Per  Ton  of  20 
Cwt.  gross     • 


To  a  safe  port 
between  Havre 
and  Hamburg, 
as  aboye-nam- 
ed,  £10  per 
cent  extra. 


ber  stowage  goods,  seed,  or  grain,  if  any,  in  proportion, 
ording  to  the  London  Baltic  printed  rates,  and  10s. 
litional  if  loaded  at  Taganrog  (or  a  safe  port  in  the  sea 
iaof),  being  in  full  of  all  port  charges  and  pilotage  as 
tomary:  the  freighter  engages  to  provide  the  necessary 
its  for  damage.  The  cargo  to  be  brought  to  and  taken 
n  alongside  at  charterer's  expense  and  risk;  the  ship's 
■te  and  crew  to  render  all  customary  assistance  in  towing 
lighters,  &c     (The  act  of  God,  the  Queen's  enemies, 
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fire,  Bod  all  stud  every  other  dangers  and  accidents  of  ^ 
seaa,  merB,aiid  mtvigation,  of  what  nature  and  kind  « 
during  the  said  voyage,  always  excepted.)    One  half  of  80 
freight  to  be  paid  in  cash  on  unloading  and  right  defo 
of  the  cai^o.  and  the  remainder  hy  an  approved  MI  J 
London  at  three  months  date,  or  in  cash  less  discoun^fl 
the  merchant's  option,"  &c   (Then  followed  a  stipul 
to  demurrage,  &c.) 

lite  vessel  loaded  3,700  chetwertf  (which  was  eqoini 
to  2,664  quarters)  of  wheat  at  Odessa,  where  the  n 
signed  bills  of  lading  in  the  following  form : — 

"  Shipped  in  good  order  and  well  conditioned  by  ULtm 
Zarifi  Brothers  &  Co.  in  and  upon  the  good  ship  or  n 
called  the  'Prompt,'  whereof  Edward  K.  Robson  ii 
and  now  riding  at  anchor  at  Odessa,  and  bound  fitf  i 
United  Kingdom,  3,700  chetwerts  of  wheat  in  bulk,  Ul 
delivered  in  the  like  good  order  and  condition  at  tlu  p^ 
of  destination  (the  act  of  God,  the  Queen's  i 
and  all  and  every  other  dangers  and  accidents  of  the  HA 
rivers,  and  navigation,  of  what  nature  and  kind  boctS^  | 
excepted)   unto  Messrs.   Zarifi    Brothers    &   Co. 
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31e  defendants  paid  to  the  plaintiflfe  978Z.  8«.,  being  the  ^1865^ 
fieigiit  upon  2,664  quarters,  but  refused  to  pay  the  balance 
nov  daimed,  on  the  ground  that  the  heated  corn  had  in- 
cwMad  the  bulk^  and  that  they  were  only  liable  to  pay  for 
tbe  ioToice  quantity  shipped  at  Odessa.  The  com  was 
afterwards  dried,  when  it  was  foimd  to  weigh  less  than  the 
qoa&tity  shipped. 

The  learned  Judge  ruled  that  the  defendants  were  liable 
lo  pay  freight  for  the  quantity  of  corn  delivered;  and  a 
isdict  was  foimd  for  the  plaintiffs  for  the  amount  claimed, 
k«re  being  reserved  to  the  defendants  to  move  to  enter  a 
Donguit 

BramiwM,  in  last  Easter  Term,  obtained  a  rule  nisi  ac- 
eoidiogly;  against  which 

Wataan  and  C.  Pollock  shewed  cause  in  last  Trinity 
TSena  (June  9)- — The  question  is,  whether,  when  a  cargo  of 
vbesi  or  any  other  commodity,  on  its  arrival  at  the  port  of 
deitination,  has  increased  in  bulk,  freight  is  payable  on  the 
^ttiiitity  shipped  or  on  that  delivered.  There  is  no  direct 
*rthority  on  the  subject,  and  consequently  the  case  must 
J*  decided  on  jHinciple.  It  is  submitted  that  freight  is  pay- 
able on  the  quantity  delivered.  The  master  has  no  means 
rfttteaguring  the  quantity  shipped,  and  for  his  own  security 
w  aigng  bills  of  lading,  "  quantity  and  quality  unknown." 
^  on  the  arrival  of  every  vessel  in  this  country,  its  cargo 
■  measured  or  weighed  by  the  custom  house  authorities 
^  the  Queen's  beam,  so  that  the  shipowner  may  readily 
•certain  the  amount  of  freight  due.  By  the  terms  of  this 
**Werparty,  the  cargo  is  to  be  delivered,  on  being  paid 
**ight  for  tallow  2i.  7«.  6d.  per  ton  of  20  cwt     If  then, 

• 

'^  the  course  of  a  warm  voyage,  the  tallow  decreased  in 
^*^t  from  evaporation,  freight  would  only  be  payable  on 
^  quantity  actually  delivered ;  and  it  is  reasonable  that  the 
^e  rule  should  apply  if  the  tallow  increased  in  weight, 
^e  eharterparty  goes  on  to  say,  **  other  stowage  goods. 
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seed,  or  grain,  if  any,  in  proportion,  scconliug  to  the  LoniiiA 
Baltic  printed  rates,"  8o  that  the  same  mode  of  calcuUtiog 
the  freight  should  be  extended  to  theoL  Some  kiiid  cf 
goods,  as,  for  instance,  sponge,  will  ne-cessarily  ejpuj  . 
during  a  long  voyage,  and  therefore  a  space  must  be  left  B  ! 
the  veBsel  for  that  purpose.  In  the  converse  case,  m  of  ' 
goods  decreased  in  bulk,  the  law  is  thus  stated  in  Abbotin 
shipping,  p.  430,  8th  ed. :— "  In  our  West  India  trade  tb  j 
freight  of  sugar  and  molassee  is  regulated  by  the  weight «( 
the  casks  at  the  port  of  delivery  here,  which  in  fact  i&  is 
every  instouce,  less  than  the  weight  at  the  time  of  the  ih^ 
ment;  and  therefore  the  loss  of  freight  occasioned  by  da 
leakage  necessarily  {a.\h  upon  the  owners  of  the  ship  bylbl 
nature  of  the  contract"  [Alderaon,  R — Where  the  qnu- 
tity  delivered  is  less  than  that  shipped,  it  is  certain  thatwhU 
was  shipped  has  been  carried  the  whole  voyage,  but  not » 
■where  the  quantity  delivered  is  greater  than  that  shippei] 
As  a  general  rule,  the  consignee  must  pay  freight  for  Out 
which  has  occupied  room  in  the  ship  at  any  time.  Hn^ 
freight  is  payable  on  damaged  goods,  from  whatever  oM 
the  damage  may  have  arisen,  and  even  though  thegoodtu* 
so  damaged  as  to  be  of  no  value  :  Lutwidge  v.  Gftfj  ("^ 
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lorfte  si  le  fret  ne  lui  ^toit  pas  pay^  en  entier'*  (c).  In  Mol-  .  ^^^'  ^ 
jj  De  Jure  Maritimo,  Bk.  2,  Chap.  lY,  Sect.  14,  it  is  said,  Gibbon 
If  freight  be  taken  for  one  hundred  tons  of  wine,  and  s^cubos. 
iieotjr  of  lliem  leak  outy  so  that  there  is  not  above  eight 
HheB  from  the  huge  upwards,  yet  the  freight  becomes 
na'^  Where  it  is  otherwise  it  is  because,  by  the  foreign 
V,  the  merchant  may  abandon.  Thus  it  is  laid  down  in 
hbofcfe  on  Shipping,  p.  428,  8th  ed.,  citing  Guidon,  CL  7> 
li  11 : — "  If  goods  contained  in  casks,  as  wine,  oil,  olives, 
mhrnm^  and  others  of  the  like  sort,  have  leaked  to  such  an 
[tent  that  ike  casks  are  empty,  or  nearly  empty,  the  mer- 
Mmt  may  abandon  them  for  the  freight  before  they  are 
flded.^  In  the  case  of  slaves  or  animals  which  die  on  the 
9]rage^  Boccus  adverts  to  these  distinctions — "  First,  if  the 
iwterparty  express  that  freight  shall  be  paid  for  so  many 
MA  or  ahitwa-Ih  as  shall  be  put  on  board,  and  any  of  them 
iebeifore  ihe  ship  reaches  the  destined  port,  freight  is  due,  be- 
MM  the  contract  is  frdfilled,''  &c. ;  secondly,  "  where  freight 
I  promised  far  corweyi/ng  men  or  animals  to  a  ceriami 
iactf  and  before  the  ship's  arrival  at  that  place  any  of 
kem  die,  freight  is  not  payable  for  those  that  are  dead, 
ecBose  the  contract  is  not  complete  by  which  freight  was 
utmised  for  llieir  actual  conveyance,''  &a  "  The  third  case 
1^  where  it  does  not  appear  precisely  for  what  freight  was  to 
le  paid,  whether  for  taking  the  animals  into  the  ship,  or  for 
beir  actual  conveyance.  In  this  case,  freight  must  be  paid,  if 
hey  ore  merely  taken  on  board,  although  the  animals  or 
Uves  should  die  before  the  ship  reaches  the  destined  port," 
^i  Boccus,  notes  76,  77,  78.  Freight  is  not  payable  for  a 
Uld  bom  during  the  voyage,  because  it  does  not  occupy 
&vih  room,  or  make  use  of  articles  necessary  for  the  voy- 
age: Boccus,  note  79.  That  case,  therefore,  affords  no 
vudogy.  The  true  principle  being,  that  freight  is  payable 
Eorthat  which  has  occupied  the  ship  at  any  time,  it  follows 

(e)  CGOuneutaire  sur  rOrdonnance  de  la  Marine,  li  v.  3,  tit.  3,  art  8. 
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^^^•^      ihat^  in  the  absence  of  a  special  contract^  freight  is  doe,  iMk 
on  the  quantity  shipped,  but  on  the  quantity  delrrerod. 

Bra/m/weU  and  Selfe  in  snpport  of  the  rule. — ^Ihe  qufli» 
tion  depends  on  the  contract  between  the  charterer  ad 
the  shipowner;  and  it  is  submitted,  that  the  tme  mdsuaf 
of  the  contract  is,  that  freight  shall  be  paid  on  the  qpuiSkf 
of  wheat  shipped.    The  defendant  is  charged  as  anigneerf 
the  bill  of  lading,  by  which  he  is  to  pay  freight  "as  ptt  , 
charterparty/'    Freight  is  payable  in  req>6ct  of  the  »» ' 
ceipt,  carriage,  and  delivery  of  the  carga    Hie  idfioftUI  j 
number  of  grains  whidi  were  put  on  board  were  CBiatii  : 
but  on  the  voyage  they  imbibed  a  certain  quantity  of  niflii*:. 
tuiB.    If  it  be  held  that  freight  is  payable  for  the  nm  ^ 
occupied  by  the  increased  bulk,  a  shipowner  would  haie  •  j 
direct  interest  in  damaging  a  cargo.    It  would  be  inpolifeil 
to  lay  down  a  rule  whidi  would  cause  llie  duty  (tf  tfaeibf* 
owner  to  conflict  with  his  interest,  and  tempt  him  to  em» 
mit  fraud    There  is  no  reason  why  ihe  measuremoii  il 
the  Queen's  beam  should  be  adopted.    Com  might  becoi* 
signed  to  a  place  where  no  Customs  regulations  retjidni 
its  measurement    Or  suppose  the  com  was  unshqiped 
and  was  not  measured  imtil  some  time  afterwards,  when  it 
had  become  dry,  would  freight  be  payable  in  respect  of  ai 
increased  bulk  which  had  ceased  to  exist  ?    Here  the  en- 
tire vessel  is  chartered,  and  it  is  as  if  the  parties  had  agteed 
that  freight  should  be  paid  for  that  mass  of  com  put  on 
board  of  it.     There  is  no  greater  difficulty  in  ascertainiog 
the  quantity  at  the  port  of  shipment  than  at  the  portcc 
delivery.     [Pollock,  C.  B. — Suppose  that  shortly  before  tta 
vessel  was  moored  in  the  dock  a  quantity  of  water  got  int<> 
it,  so  that  the  com  was  deluged,  could  it  be  contended  ^ 
the  com  ought  then  to  be  measured,  and  freight  paid  up* 
the  water  which  had  spoilt  it  ?]     Unless  the  bill  of  lading 
had  contained  the  exception  as  to  "  damages  and  accident 
of  the  seas,"  the  shipowner  would  have  been  liable  for  the 
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lone  to  tlie  oom;  and  oocdd  he  in  that  case  have  v2f^ 
freight  on.  the  increased  bulk  arising  from  his 
Foontract?  If  not,  he  cannot  claim  it  now,  for  the 
1  was  intnxluced,  not  for  the  purpose  of  giving 
leater  right,  but  of  relieving  him  from  liability, 
pect  to  the  converse  case,  Yalin  and  Pothier  diSer 
D  as  to  the  construction  of  the  French  Ordinance: 
Is  put  into  cadus,  as  wine,  oil»  honey,  or  other 
iiave  leaked  out  to  such  an  extent  that  the  casks 
7,  or  nearly  empty,  the  merchant  may  abandon 
freight ""  (a).  Yalin  considers  that  this  article  gives 
of  abandonment  to  the  merchant  in  the  case  of 
happening  as  well  from  the  friult  of  the  casks  as 
\  perils  of  the  sea.  On  the  other  hand,  Pothier 
rts  this  opinion,  and  contends  that  the  article  of 
lance  is  to  be  confined  to  the  case  of  leakage  occa- 
f  peril  of  the  sea^  in  which  case  he  considers  the 
modity,  viz.  the  contents  of  the  casks,  to  be  abso- 
it^  as  much  as  if  they  had  been  washed  overboard: 
n  Slipping,  p.  430,  8th  ed.  In  Lutwidge  v.  Qrey  (6), 
diant,  who  imder  the  circimistances  might  have 
^  the  goods,  accepted  them  at  a  place  short  of  the 
destination,  and  therefore  vras  bound  to  pay  the 
Here  the  only  quantity  which  has  been  carried 
e  voyage  is  that  which  was  shipped;  and  upon  its 
noit  alone  the  freight  ought  to  be  computed. 

Cur.  adv.  vult. 

«med  Judges  having  differed  in  opinion,  now  de- 
heir  judgments  seriatim. 

IN,  B. — ^This  is  an  action  to  recover  44Z.  11«.  6ci., 
d  alleged  to  be  due  for  the  freight  of  a  cargo  of 

-ench  Ordin.  liv.  3,  tit  3,  ai-t.  26,  Code  de  Com.  art.  310. 
(6)  Abbott  on  Shippiog,  p.  438,  8th  edit 
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wheat   brought  from   Odessa  to   Gloucester   in  tlie 
"  Prompt,"  and  there  delivered  to  and  accepted  by  tlie 
fendantfi  under  a  bill  of  lading,  dated  the  28th  of  1 
18o2.    The  bill  of  lading  was  in  the  ordinary  English 
and  was  signed  by  the  master,  and  was  in  the 
parts   as   follows,   viz.   "Shipped,   &c.,   in   and  upon 
'  Prompt,'  whereof  &c,,  and  now  riding  at  anchor  at 
and  bound  for  the  United  Kingdom,   3,700  chetwerta 
wheat  in  bulk,  to  be  delivered,  &c.,  at  the  port  of 
nation  (the  act  of  God,  &c,  and  eveiy  other  Asagat  i 
the  seas,  &a,  excepted)  tmto  Messrs.  Z.  &  Co.  or  their  » 
signs,  paying  freight  for  the  goods  as  per  chaiterfutj' 
And  by  a  memorandum  on  the  bill  of  lading,  the  (jnaoti^ 
and  quality  were  declared  t*>  be  unknown  to  the  inaittf. 
The   provision   in   the  charterparty  as  to  the  freight  rf 
wheat  waa,  that   it  was  to  be  according  to  the 
Baltic  printed  rates,  which  b  a  certain  well-known  rate  fW 
quarter. 

The  ship,  with  the  cai^,  anived  at  Gloucester,  and  til 
wheat  was  there  accepted  by  the  defendants  as  the  assigseei 
of,  and  under,  the  bill  of  lading,  and  was  measured  andu 
their  inspection  and  that  of  the  Custom-house  authorili* 
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ST  the  increased  bulk  of  the  wheats  or,  in  other  words,  ^^^^- 
creased  number  of  quarters,  arose  from  the  bad 
on  of  die  wheat  when  shipped,  from  the  heat  almost 
jrfly  arising  in  a  caigo  of  wheat  on  so  long  a  voyage 
bipment  of  water,  by  a  peril  of  the  sea  excepted 
r  in  the  bill  of  lading,  or  frx>m  bad  or  defective 
%  or  careless  and  negligent  conduct  of  the  master 
m  in  the  course  of  the  voyage.  Upon  these  points 
ras  no  evidence,  and  therefore  it  was  wholly  un- 
whether  the  increased  bulk  of  the  wheat  arose  frx>m 
Scat  which  the  plaintiflh  were  responsible,  or  frx>m 
br  which  they  were  not  A  verdict  was  entered  for 
intiffi,  leave  being  given  to  the  defendants  to  move  to 
nonsuit  A  rule  was  granted  for  this  purpose,  and 
leen  argued  before  ua 

very  extraordinary  that  this  question  has  not  before 
but  it  seems  that  it  has  not    No  case  was  cited 
r  directly  upon  it^  and  we  are  now  to  decide  it 
itly  for  the  first  time. 

first  question  is,  whether  there  be  any  contract  con- 
in  the  bill  of  lading  upon  the  point  in  dispute;  if 
e^  tiiere  is  an  end  of  the  matter,  and  the  payment 
le  made  according  to  it  The  freight  is  to  be  paid 
hs  wheat  shipped  cmd  the  wheat  delivered.  The 
must  be  delivered  to  entitle  the  plainti£b  to  the 
,  but  the  plaintiffs  have  delivered  the  entire  quantity 
at  which  was  shipped.  So  fetr  as  appeared  at  the 
very  grain  of  wheat  shipped  on  board  at  Odessa  was 
ed  to  the  defendants  at  Gloucester.  It  was  increased 
:  and  a  part  of  it  damaged  by  heating,  but  the  entire 
y  shipped  was  delivered.  It  was  argued,  that  the 
rhich  was  delivered  beyond  the  bulk  shipped  was 
and  not  wheat;  but  there  was  no  evidence  that  any 
jver  came  in  contact  with  the  wheat  at  all;  and  I 
there  are  causes  which  increase  the  size  of  grain 
ihan  contact  with  water.  However  this  may  be,  in 
Igment^  the  measurement  for  the  purpose  of  freight 
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^^  wWiever  made,  ought  to  be  of  the  grains  <rf  uriieat « 
actuall  J  exist  The  valuable  part  of  the  grain  of  lA 
that  which  produces  the  flour;  but  in  the  grain  then 
husk,  and,  I  believe,  alwajrs  a  certidn  quantity  of  m 
or  water  which  can  only  be  removed  by  kiln  or 
dal  drying,  and  this  argument,  if  wdl  founded, 
equally  include  the  measurement  at  Odessa^  for  fbe 
be  no  doubt  that  a  certain  quantity  of  damp  or  m 
was  then  in  combination  with  the  grains  of  wheals  i 
some  extent  increased  its  bulk. 

It  is  clear,  according  to  the  general  law  on  thesi 
that  the  circumstance  of  the  wheat  being  damage 
not  at  all  aflfect  the  right  of  the  plaintiflh  to  fiafl 
has  been  decided,  that  when  the  entire  quaaAil 
delivered,  the  shipowner  was  entitled  to  the  full  f 
notwithstanding  it  was  proved  that  the  goods  oonvoyi 
been  damaged  by  the  negligence  of  the  captain  and 
and  that  the  remedy  for  the  merchant  was  by  a 
action  for  negligence:  Davidson  v.  6^toyfme(a).  1 
bestowed  upon  the  bill  of  lading  the  most  careful  on 
ation  in  my  power,  and  it  really  amounts  to  tlii%  U 
ea/ptava  certified  (hat  he  had  reeewed  on  board  at  ( 
a  cargo  of  wheat  vn  bulk  of  Ihe 'preciae  qaamiitjf  cf 
he  was  igrummt,  hut  which  was  d&Mmwnjated  iht 
of  ladmg  as  3,700  chetwerts,  which  was  iobedek 
by  hvra  at  the  port  of  destination  (mdject  to  oeria 
ceptUms)  to  the  consignee,  he  pa/yvng  a  certain  frm^ 
English  cpw/rter  for  its  con/veyomoe.  I  cannot  i 
myself  that  there  is  contained  in  this  document  ta 
tract  upon  the  point  now  in  diqmte,  and  so  fiir  as  v 
it  the  question  in  my  opinion  may  be  deemed  ops 
I  weie  to  hazard  a  conjecture  upon  its  oonstraol 
should  feel  inclined  to  say  that  the  number  of  qwl 
measured  upon  deUvery  was  that  upon  whidli  fMigi 
to  be  paid;  but  the  wording  is  so  ambiguous  that  I  d 
to  express  a  decided  opinion  to  this  eflbot 

(a)  12  East,  381. 
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III  my  judgm^it^  therefor^  the  point  in  controversy      ^^1856^ 
ribI  be  decided  upon  the  general  grounds  which  the  com-       Gibson 
m  law,  in  the  absence  of  all  contract  and  authority  upon       stubos. 
embjeet,  preeoribes  for  the  determination  of  such  ques> 
OL    The  first  and  principal  one  is,  what  is  most  just  and 
MDoable  between  the  peities  ?    A  second  is,  what  is  the 
le  in  other  cases  haying  an  analogy  and  similitude  to  the 
» in  question?    A  third  is,  what  is  the  most  convenient 
ictical  rule  upon  the  subject,  having  a  view  to  the  real 
Mfawtiftl  interest  of  all  parties  concerned  ? 
Sim,  firsts  what  is  most  just  and  reasonable  between  the 
ttioi?    In  the  present  case  there  is  no  evidence  what- 
1 10  to  Ik>w  ihe  heating  and  increased  bulk  of  the  wheat 
ie;  it.  may  have  arisen  from  the  bad  and  defective 
ility  of  the  wheat  when  shipped.    The  captain  expressly 
dned  himself  to  be  ignorant  of  its  quality,  and  declined 

lespcMuibility  upon  this  head.  It  may  be  that  the 
Ml  was  injured  by  reason  of  the  negligence  of  the  cap- 
n  and  crew,  other  than  the  mere  perils  of  the  sea^  but 
are  is  no  evidence  of  it>  and  for  the  present  purpose  it 
3B8  to  me  that  the  question  ought  to  be  considered  irre- 
Botive  of  Uame  attaching  to  any  one;  in  such  case  the 
qpowner  has  afforded  ship  room  and  capacity  for  the 
Jk  of  llie  cargo,  which  was  delivered  at  Gloucester.  The 
Me  in  his  ship  was  occupied  by  the  cargo  which  was 
ou^t  there  for  the  benefit  of  the  defendants;  and  the 
sjglit  being  to  be  paid  according  to  measurement^  it 
ems  to  me  just  and  reasonable  that  the  measurement  of 
le  laigest  space  occupied  by  the  cargo  conveyed  during 
A  voyage  should  be  the  test  for  ascertaining  the  payment 
'  freight  to  be  mada  The  measurement  at  Qloucester, 
Mrefiore,  seems  to  me  to  be  a  more  just  and  reasonable 
le  for  ascertaining  the  freight  between  the  parties  than 
le  measurement  at  Odessa. 

» 

Secondly.  What  is  the  rule  in  cases  having  analogy  and 
laQitude  to  the  one  in  question  ?   The  wheat  was  no  doubt 
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in  part  damaged  on  the  voyage;  but  whether  the  plaiiiti& 
be  responsible  for  that  damage  is  left  entirely  imoerittii 
It  is  possible  that  they  are ;  but  it  is  equally  possible  that  ttflj 
are  not  There  is  no  doubt,  however,  that^the  entire  aigi 
shipped  was  delivered,  although  in  a  damaged  state  u  ti 
part;  and  I  apprehend  the  true  rule  upon  the  sobjeck  i^ 
that  the  right  and  true  delivery  of  goods  upon  whidifrei|^ 
is  made  pajrable  by  the  terms  of  a  bill  of  lading,  is  the  d^ 
lively  of  the  entire  quantity  shipped  and  accepted,  iireipee- 
tive  of  its  condition;  and,  notwithstanding  the  goods mf 
have  been  damaged  by  the  fSftult  of  the  master  and  cnii; 
the  entire  freight  must  be  paid,  and  tiie  remedy  of  Ai 
merchant  is  by  a  cross  action.  The  law  upon  the  iobjeel 
is  discussed  in  Abbott  on  Shipping,  p.  426,  and  tlie  ftl» 
lowing  pages,  8th  ed;  and  what  I  have  above  stated  i^ipeio 
to  be  the  result  The  analogy  therefore  seems  to  be^  tW 
the  actual  state  of  things  at  tiie  completion  of  the  voyagi^ 
wholly  irrespective  of  damage  and  its  consequences^  shonU  j 
govern  the  question  of  freight 

Thirdly.  What  is  the  most  convenienli  practioal  n^ 
upon  the  subject?    The  wheat  in  question,  as  was  piofei 
at  the  trial,  was  shipped  on  board  tiie  vessel  whilflt  is 
quarantine  in  an  open  roadstead  out  of  barges,  and  it  is  no- 
torious that  in  many  foreign  parts  this  is  the  usual  mode  of 
shipment   Under  such  circumstances  it  is  practically  impoi* 
sible  to  measure  a  cargo  of  grain :  there  is  neitiier  time,  M 
generally  speaking,  a  sufficient  number  of  men  compeiflotio 
do  it     The  bill  of  lading  signed  by  the  captain  expndf 
stated  that  he  was  ignorant  whether  the  quantity  shipp^i 
was  equal  to  the  quantity  mentioned  in  ihe  bill  of  lidiofr 
and  in  substance  declared  that  he  would  not  be  bound  lij 
it     Now  the  cargo,  upon  the  arrival  in  this  country,  ^tf 
by  law  to  be  measured  under  the  supervision  of  the  Cob* 
tom-house  authorities.     It,  in  truth  and  fiust  mearared 
more  quarters  than  were  specified  in  the  bill  of  lading,  aod 
the  question  now  under  consideration  is,  whether,  in  th* 
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of  all  auihorily  and  contract  upon  the  subject^  the 
ment  at  Odessa  or  the  measurement  in  England  is 
re  conv^uent  practical  measurement  in  order  to 
1  the  freight  It  was  plainly  the  intention  of  all 
^t  delivery  was  to  be  made  immediately  upon  the 
if  the  ship  at  her  port  of  destination ;  and  the  pay- 
the  freight  was  to  be  made  on  such  delivery.  The 
had  a  lien  for  his  freight^  and  was  entitled  to  hold 
m  of  the  wheat  until  it  was  paid.  The  delivery  and 
b  w^re  to  be  contemporaneous  acts.  The  wheats  as 
d  at  Gloucester  (the  port  of  delivery),  amounted  to 
Qber  of  quarters  upon  which  the  plaintiff  claims 
t,  and  he  was  really  and  in  truth  ignorant  of  its 
ment  at  Odessa.  What  is  the  more  convenient 
1  rale  in  such  a  state  of  things  ?  Is  the  delivery  to 
fed  until  a  communication  be  made  to  Odessa^  in 
ascertain  whether  the  quantity  stated  in  the  bill  of 
I  correct;  and  is  the  deliveiy  of  the  goods  and  the 
b  of  the  freight  to  be  held  in  suspense  until  an 
s  received  to  the  communication  ?  Such  a  state  of 
dems  to  me  to  be  most  injurious  to  all  parties;  and, 
udgment,  by  much  the  most  convenient  practical 
that  payment  of  freight  should  be  made  upon  the 
ment  in  England. 

quite  aware  that  this  rule  would  hold  out  a  temp- 
>  shipmasters  to  wet  such  a  cargo  as  wheat,  and 
increase  its  bulk;  but  this  would  be  a  most  dis- 
jd,  and  would  clearly  subject  both  the  captain  and 
er  to  an  action  for  damages.  I  do  not  think  it 
•  occur,  and  I  cannot  think  its  possible  occurrence 
tstify  what  I  consider  would  be  a  most  inconvenient 
.  when  the  freight  is  to  be  paid  either  on  measure- 
r  weighty  and  the  shipowner  and  his  agents  are 
what  they  are  at  the  port  of  shipment,  that»  in 
nfioe  of  any  express  contract  upon  the  subject,  the 
is  to  be  paid  according  to  the  measurement  or 

f.  T  T  EXCH. 
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WSS^  weight  at  the  port  of  shipment,  when  it  varies  from  tbjtii 
the  port  of  delivery.  But  the  temptation  to  diahonei^k 
not  all  on  one  side.  Assume  a  cargo  to  arrive  m  tti 
country  when  the  article  was  low  in  the  maxket^  and  ii  ni 
desired  by  a  dishonest  or  shuffling  consignee  to  dday  4i 
payment  of  the  freight^  he  would  objefct  that  the  Cmta 
House  measurement  or  weight  was  incorrect,  and  thutk 
must  ascertain  what  was  the  measurement  or  weight  at  4i 
port  of  loading  abroad.  The  shipowner  might  tender  &» 
cargo  and  bring  an  action  for  his  freight;  but  the  istai' 
ant  would,  as  of  course,  in  such  case  be  entitled  to  aon 
mission  to  examine  witnesses  at  the  port  of  shipment;  ft 
delay  of  payment  for  several  months  would  be  then  at  0000 
secured,  and  the  probability  is,  that^  in  ihe  great  miyonl^ 
of  cases  of  foreign  ships,  the  unfortunate  owner  would  bft 
driven  to  accept  whatever  terms  the  consignee  might  HoMk 
fit  to  impose  on  him. 

In  Abbott  on  Shipping,  p.  430, 8th  ed.,  it  is  stated,  tha^i 
the  West  India  trade,  the  freight  of  sugar  and  molaneB  kit- 
gulated  by  the  weight  of  the  casks  at  the  port  of  delifOVi 
which,  it  is  said,  is  in  every  instance  less  than  the  irei^ 
at  the  time  of  shipment^  and  the  loss  therefore  always  fidi 
upon  the  shipowner.  This  is  what  is  not  unusually  oM 
the  converse  of  the  present  casa  ' 

In  my  opinion,  therefore,  in  the  absence  of  contract  upoa   1 
the  subject,  and  considering  what  is  most  just  and  reaiot-   | 
able,   what  is  most  analogous  to  cases  of  a  similar  kiai   i 
and  what  is  the  most  convenient  practical  rule  upon  tk 
subject^  and  the  most  beneficial  to  all  parties  interested,  tk   ^ 
measurement  at  the  port  of  delivery  affords  a  test  for  tk  j 
ascertainment  of  freight  preferable  to  that  of  measureoMBt 
at  the  port  of  loading.     If  this  be  found  inconv^uent  • 
any  particular  classes  of  cargo,  a  few  words  inserted  in  thi 
bill  of  lading  would  effectually  remedy  it 

I  would  not  have  differed  firom  the  other  members  of  As 
Court,  had  I  not  a  very  strong  opinion  upon  the  pou^! 
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rtainly  entertain  a  strong  feeling  that  the  judgment      ,  IS66. 

>  be  pronounoed  will  lead  to  mischievous  and  in- 

nt  consequences  to  the  commerce  of  this  country, 

1  alteration  be  made  in  the  ordinary  form  of  char- 

8  and  bills  of  lading,  which  of  itself  would  be  a 

lUe  evil 

'  opinion  the  plaintiflF  is  entitled  to  judgment,  and 

ought  to  be  discharged. 

',  R — Freight  has  been  well  defined  to  be  the  price 
for  the  carriage  of  goods  firom  the  port  of  loading 
port  oi  discharge.  In  ordinary  cases  it  does  iM)t 
payable  before  the  completion  of  the  voyage  and 
image  oi  the  goods  to  their  destinatioiL  From 
'  nature  of  the  transaction,  the  goods  shipped  are 
e  subject  of  the  carriage,  and  for  the  carriage  of 
>ne  firom  the  port  of  shipment  to  the  port  of  dis- 
s  the  fireight  payable.  In  conformity  with  these 
ypositions  they  are  described  in  the  bill  of  lading 
ed  in  good  order  and  condition  on  board  the  par- 
essel,  lying  in  a  particular  place,  and  bound  on  a 
I  voyage  firom  thence  to  a  specified  port,  and  as 
dveyed  on  that  voyage  and  delivered  in  like  good 
d  condition  at  such  port  They  must  be  shipped 
nrt  of  departure  and  thence  carried  the  whole  way 
ort  of  discharge;  and  unless  they  are  carried  from 
nning  to  the  end  of  the  voyage  the  fireight  is  not 

is  suggested,  that  the  computation  of  the  fireight 
r  other  measurement  than  one  taken  at  the  port  of 
would  impose  hardship  on  the  owners,  who  might, 
1  of  their  receiving  the  cargo  firom  boats  in  a  road- 
imable  to  ascertain  the  number  of  quarters  taken 
It  seems,  however,  to  me,  to  be  the  duty  of  the 
I  ascertam,  at  the  time  of  loading,  the  quantity  he 
and  the  difficulty  in  his  so  doing  appears  to  be 

TT  2 
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purely  itnagmarj,  as  it  can  hardly  be  sappoeed  i 
number  of  cubic  feet  which  his  vessel  is  competent  U 
to  the  stowage  of  gi^in  could  be  unknown  to  i 
he  could  not  ascertain  the  cubic  bulk  of  such  a  & 
as  grain  when  stowed. 

The  difficulty,  however,  never  could  arise  i 
case  -,  for,  upon  the  facts  raising  the  question  for  the  C 
decision,  the  quantity  shipped  was  known,  and  the  w 
contended,  that,  although  tbey  received  and  d 
K-hole  voyage  have  carried  that  quantity  only,  ; 
reason  of  the  moisture  having  in  the  course  of  that  v< 
GO  operated  upon  the  grain  as  to  increase  its  bulk,  t 
entitled  to  profit  by  tiiat  increase,  and  claim  frei|^k4 
cording  to  the  capadty  of  the  cargo  at  the  port  rfl 
chaise ;  or,  in  other  words,  to  be  paid  freight  not  ai^jM 
the  graio  shipped,  but  also  for  the  water  which  tin 
allowed  to  incorporate  with  it,  and  the  increased  li 
suiting  from  that  incorporation.     Such  a  mode  of  jmjU 
would  plainly  ofier  a  premium  to  n^ligence  in  tb«  tn 
ment  of  a  cargo  of  this  descriptiffli  during  the  voyage 

In  this  case  the  hulk  received  at  the  port  of  loa 
Ik  carried  • 
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kqyi]]iitioii%  the  freight  is  due  for  that  quantity  which  has  ^  ^^^- 
laen  carried  for  the  whole  voyage,  as  I  think  it  is,  it  seems 
0  me  to  follow  as  a  necessary  consequence,  that  the  less 
ffiount  alone  &lls  within  that  category.  It  is  true,  per- 
mfB,  that  the  same  individual  grains  are  carried  through- 
iil^  hot  they  measure  more  in  bulk  on  their  arrival  than 
t  their  loading.  The  case  seems  to  me  to  be  in  dose 
Bakgy  to  that  of  the  pregnant  females  mentioned  in 
Mkyy,  Bk.  2,  Chap.  4,  &  8,  where  no  freight  is  payable  for 
lie  infiints  of  whom  they  are  delivered  during  the  voyaga 
\aA,  again,  where  freight  is  contracted  for  the  transporting 
f  animals,  and  some  die  during  the  voyage,  the  freight  is 
viable  only  for  those  which  arrive  safe.  And,  again,  where 
oods,  as  in  the  case  of  molasses,  have  wasted  in  bulk  dur- 
ig  the  voyage,  freight  is  payable  for  the  amount  which 
trivw.  These  are  admitted  case&  Now,  all  these  cases 
m  only,  as  it  seems  to  me,  be  reasonably  explained  on  the 
oncijde,  that,  in  such  cases,  the  freight  is  to  be  calculated 
ad  paid  on  that  amount  only  which  is  put  on  board,  car- 
ed throughout  the  whole  voyage,  and  delivered  at  the 
ad  to  the  merchant 

It  18  said,  that  this  will  be  found  inconvenient  in  practice, 
fit  be  so,  it  may  easily  be  obviated  by  an  express  stipu- 
i&D.  But  the  rule  as  it  stands  obviates  an  evil  on  the 
tber  side— that  of  suffering  the  owner  of  the  ship  to  gain 
7  the  want  of  care  on  the  part  of  his  master  and  crew;  for 
'laay  be  that  com  shipped  dry  on  board  may,  by  the  in- 
lotions  or  careless  admission  of  water,  be  deteriorated  in 
udity  and  increased  in  bulk,  so  that  whilst  there  is  a  loss 
vm  the  deterioration  to  the  merchant,  the  shipowner  may> 
tm  the  increased  bulk,  have  a  benefit  This  would  be 
^ng  as  well  as  inconvenient;  and  the  rule,  proposed  by 
BJ  learned  Brother  would  be  open  to  this  consequence.  For 
keee  reasons  I  cannot  agree  in  the  conclusion  at  which  he 
«»  arrived. 


the  highest  respect  But,  on  the  best  cons 
give  to  the  aabjact  in  dispute  betweeo  the  j 
opinion  that  the  role  ought  to  be  made  abeo 
that  the  defendant  has  paid  all  t^t  the  i^ 
Ued  to  demand ;  and  that  the  daim  to  be  ] 
the  increased  bulk,  which  tlie  vheat  acqnii 
voyage^  cannot  be  sustained. 

The  remote  cause  of  the  increased  bulk  of 
not  appear;  but  there  is  little  doubt  about 
cause.  It  is  clear,  that  there  was  not  a  real 
commodity  i  it  was  an  apparent  increase  onl; 
cause  (unknown)  the  wheat,  during  the  voy: 
during  t^e  last  two  or  three  days  of  the  toj 
imbibed  a  quantity  of  water,  whidi  made  it 
space ;  and  the  shipowner  daima  to  be  paid 
water  imbibed  during  the  voyage,  (and  poad! 
or  three  days  of  it,)  as  well  as  for  the  wheat  ti 
on  board  and  carried  the  whole  voyage,  1 
ceded,  that  the  cause  of  this  is  one  for  wbii 
is  not  responsible-,  but,  on  the  other  hand, 
mitt«d,  that  (whatever  it  was)  it  was  not  oni 
d^endant  was  responsible ;  in  this  respect  tl 
on  an  equd  footing;  and  I  agree  with  my  E 
that  OUT  decoBiKL  ought  to  be  founded  on 
not  imputing  in  this  req)ect  any  blame  to  ei 

The  fiist  question  ie — Is  this  claim  aa| 
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fic^i  would  not  be  payable ;  so,  I  think,  if  delivered,  but  not 
dkqiped,  freight  would  not  be  payable ;  and  this  agrees  with 
be  dedflicMus,  (veiy  few  in  nimiber,  and  none  of  them  precise- 
ly in  point),  which  are  to  be  found  in  the  books  on  the  sub- 
ject of  increase  or  decrease  (during  the  voyage)  of  the  article 
iobe  canied.  I  agree,  that  the  bulk  or  weight,  as  appearing 
t  the  port  of  destination,  may  be  prim&  facie  the  criterion 
if  the  freight  to  be  paid;  but,  when  it  is  proved  that  that 
kert  is  fsJlacious  and  untrue,  and  that  the  real  quantity 
iipped  was  a  different  and  smaller  quantity,  (as  the  jury 
m  this  case  have  actually  found,)  then  I  think  that  the 
bei^t  ought  to  be  calculated  upon  the  true  quantity 
lUpped;  and  in  my  judgment  the  captain's  ignorance  of  the 
brae  quantity,  (as  expressed  in  the  bill  of  lading,)  cannot  en- 
tide  him  to  charge  freight  according  to  a  fedse  estimate: 
lAether  the  actual  quantity  be  stated  and  admitted  in  the 
Ul  of  lading,  or  the  contents  are  stated  to  be  unknown,  ap- 
penra  to  me  to  make  no  difference  as  to  the  principle 
iliidi  ought  to  govern  our  decision.  But  it  does  appear  to 
me  to  be  contrary  to  the  principles  of  natural  justice,  that 
tiie  shipowner  should  acquire  a  right  to  demand  more 
freight^  and  the  owner  of  the  goods  become  liable  to  pay 
Bwre  freight^  in  consequence  of  a  circumstance  which  is  an 
nymy  to  the  goods,  and  which  hajs  occurred  to  them  while 
tbey  were  in  the  care,  custody,  and  keeping  of  the  ship- 
owner, or  those  who  represent  him ;  over  the  causes  of  which 
the  owner  of  the  goods  has  no  control,  but  some  of  the  pos- 
•Ue  causes  of  which  are  considerably,  or  entirely,  under  the 
contnd  of  the  captain  and  the  crew. . 

I  apprehend  no  one  can  entertain  any  doubt,  that^  if  the 
^i^ttter  which  has  caused  the  apparant  increase  were  capable 
<'  separation  from  the  wheat  originally  shipped,  the  de- 
fendant would  be  entitled  to  reject  it^  and  to  accept  and 
p^y freight  for  the  wheat  freed  from  this  injurious  addition. 
I&  the  case  of  a  cargo  of  sponge  shipped  dry,  and  to  be  paid 
tor  by  weight  at  the  end  of  the  voyage,  the  consignee  might 
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surely  sqoecze  out  all  tbe  water  imbibed  doling  (be  n 
(if  any ),  aod  pay  for  sponge  only.  It  seems  to  ine,  tlul 
right  to  demand,  and  the  liatulity  to  pay,  addhiooal  fri 
in  a  case  where  tbe  goods  have  received  a  danuffuig  i 
only  an  i^)paTent)  increase,  eantkot  torn  on  the  i 
colty  of  seporatioD.  if  it  can  be  acmrately  kno«n  mi 
oertained  what  ought  to  be  separated,  though  tbe  k 
tion  cannot  be  made,  it  is  known  what  ought  to  be  di 
ed  from  tbe  claim  of  freight,  and  the  deduction  (iH 
poisible)  ought  to  be  mada  Here  the  meanire  of 
wheat  shipped  was  known  and  has  been  proved, — all  b^ 
that  is  water;  and  though  the  water  cannot  be  sepan 
the  amount  of  freight  charged  for  tbe  water  can  be  ■ 
tained,  and,  I  think,  ought  to  be  deducted  from  the  d 
founded  on  the  mere  measurement  at  the  port  of  di 
or  delivery ;  and  I  think  it  is  no  answer  to  this,  to  saf,  1 
in  many  cases  the  quantity  shipped  would  be  unknown 
would  be  aficertajned  with  difficulty.  Deal  with  litoatt 
as  justice  or  conyemence  may  require^  but  do  not  e 
tbe  truth,  where  accessible,  because  you  cannot  alwaji 
tain  it  If  tbe  experience  of  commerce  bad  discovered  I 
tbe  measurement  at  the  port  of  destination  wa«  tbe  I 
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jNnble,  duty  and  interest  should  not  be  opp6sed  to  each  1866- 
Aer.  I  think  it  would  be  dangerous  and  mischievous  to 
pvB  a  shipowner  a  right  to  charge  more  freight  for  an  in- 
jnnous  alteration  in  the  commodity  carried,  which  he  or  his 
agents  have  always  the  means  intheirown  hands  of  producing. 
I  am,  therefore,  of  opinion,  that  freight  for  this  increase 
jfbidk  cannot  be  claimed  under  the  bill  of  lading;  and  I 
Ud[  it  cannot  be  claimed  on  any  principle  recognised  by 
ie  common  law.  I  think  there  is  no  contract,  express  or 
■^ed,  to  pay  it 

Rule  absolute. 


Steele  v.  Haddock  and  Others.  jan.  le. 

iHIS  was  an  application  for  leave  to  plead,  with  other  In  trover  for 
Batten,  an  equitable  defence.     The  declaration  was  in  defiant 
torerfiur  goods;  and  the  defendant  proposed  to  plead,  firsts  ^^^^J®^  ^ 
lot  guilty;  secondly,  that  the  goods  were  not  the  plaintiff's;  other  pleas, 
ttd,  thirdly,  an  equitable  defence — ^That  the  plaintiff  was  equitable  de- 
le owner  of  certain  chemical  works;  that  the  goods  in  the^pji^^^* 
laestion  were  stock  in  trade  and  materials  on  the  premises ;  ^  *^«  owner 

.  ,  of  certain 

wthe  defendants  agreed  to  purchase  the  chemical  works  chemical 
hm  the  plaintiff,  and  the  goods  in  question  were  to  be  in-  the^goods  in 
Aided  in  the  property  sold;  that  certain  brokers  were  em-  g^^^?^  ^^ 
ployed  to  make  the  contract ;  that  they  made  it  by  bought  and  materials 

J     ,  on  the  pre- 

Maold  notes,  and  by  mistake  of  the  brokers,  the  notes  mises;  that 
'•'Be  80  worded  as  not  to  include  the  stock  in  trade  and  danta^agreed 
QMtoials  which  were  intended  to  be  included  by  both  the  *?  puj^af«, 

.  ,    ,  ^  *'  the  chemical 

Pw^  and  the  defendants ;  that  possession  of  the  chemical  works  from 
*^  including  the  goods  in  question,  has  been  delivered  and  the  goods 

in  question 
^ ,  were  to  be 

^Jvded  in  the  property  sold ;  that  certain  brokers  were  employed  to  make  the  contract, 
'e'ltiat  tber  made  it  by  bought  and  sold  notes;  and,  by  mistake  of  the  brokers,  thenotea 
^«o  worded  as  not  to  include  the  stock  in  trade  and  materials,  which  were  intended  to  be 
PWedby  both  the  plaintiff  and  the  defendants;  that  possession  of  the  chemical  works, 
^"QcUnff  Uie  goods  in  question,  has  been  delivereid  by  the  plaintiff  to  the  defendants,  and 
^fpurdhaae  completed;  and  that  the  plaintiff  is  unjustly  availing  himself  of  what  was  a 
"^  mistake  in  the  wording  of  the  notes. 
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1855.        i^y  the  plaintiff  to  the  defendants,  and  the  purchase  oom- 
Strkub       pleted;  and  that  the  plaintiff  is  unjustly  availing  himselfof 
Haddooe.     what  was  amere  mistake  in  the  wording  of  the  notes. 

MeUish  now  moved  accordingly. — ^The  defendant  is  en- 
titled to  plead  this  defence  under  the  83rd  section  of  "The 
Common  Law  Procedure  Act,  1854/^  If  the  fi^^  stated 
in  the  plea  are  well  foimded,  a  Court  of  equity  would  grant 
an  absolute  and  unconditional  injimction.  This  is  not  ilie 
case  of  an  executory  contract;  but  the  defendant  has  done 
all  that  he  was  bound  to  do.  {Alderaon,  R — Supposes 
Court  of  equity  reformed  the  agreement^  would  there  be  an 
agreement  in  writing  as  required  by  the  Statute  of  Fraods?] 
It  is  well  established  that  Courts  of  equity  wiU  interfere  in 
cases  of  written  agreements,  where  there  has  been  an  inno- 
cent omission  or  insertion  of  a  material  stipulation,  oon- 
traiy  to  Uie  intention  of  both  parties,  and  under  a  mutual 
mistake:  Story's  Equity  Jurisprudence,  ss.  155, 158.  [Air 
derson,  B. — ^The  subject  was  considered  in  the  case  of  2^ 
Attorney-General  v.  SUweU  (a),  where  the  difl&ciilly  in  t^ 
forming  an  executory  agreement  is  pointed  out] 

The  Court  then  called  on 

Quai/n,  who  appeaxed  to  shew  cause  in  the  first  instanoa 
— ^To  allow  pleas  of  this  kind  will  be,  in  effect,  to  transfert^ 
Courts  of  law  the  power  to  reform  instrumentfi,  which  is  th© 
peculiar  jurisdiction  of  ComiB  of  equity:  BaU  y,  SUrnA(py 
Such  was  not  the  intenticm  of  the  Legislature.  The  enact- 
ment in  question  was  meant  to  apply  to  those  cases  only  ^ 
which  relief  could  be  obtained  in  a  Court  of  equity  by  i^ 
junction.  But  in  this  case,  a  bill  in  equity  would  pr*y» 
first,  that  the  agreement  might  be  reformed,  and  then  th** 
such  reformed  agreement  might  be  performed  There 
would  be  no  injunction  absolute  in  the  first  instance.  ll6Er^ 
fore,  the  subject-matter  of  the  plea  does  not  afford  •^ 

(a)  1 Y. & c.  559.  (6)ia&a2ia 
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e  defence''  witiiin  the  meaning  of  the  statute,  but      ^  ^^^* 

tnmd  for  a  specific  suit  in  equity.     [Ma/rtm,  B. — 

is  within  Uie  rule  laid  down  by  this  Court  in  The 

*4fyal  Society  v.  Magnay  (a).    The  defendant,  in 

m,  "1  hold  the  goods  in  question,  and  I  defend 

holding  them  because  I  have  an  equitable  right 

Alderaon,  B. — It  is  a  hii  case  to  be  argued,  and 

ought  to  be  allowed.]     There  is  no  affidavit  in 

fit 

I,  B. — ^There  ought  certainly  to  have  been  an  affi- 
support  of  such  a  plea.  It  seems  to  me,  that,  if 
itiff  had  obtained  judgment  in  this  action,  the 
t  might  have  filed  a  bill  for  an  injunction  abso- 
len  the  statute  says,  that  "it  shall  be  lawful  for 
tdant  in  any  cause  in  which,  if  judgment  were  ob- 
e  would  be  entitled  to  relief  against  such  judgment 
able  grounds,  to  plead  the  facts  which  entitle  him 
elief  by  way  of  defenca''  We  have  already  held, 
relief  must  be  absolute  and  imconditional ;  and  in 
i  I  think  that  absolute  and  imconditional  relief 
?  granted.  It  seems  to  me,  that  there  would  be  no 
forming  the  agreement,  when  it  is  wholly  executed, 
ling  remains  to  be  done  by  either  party.  The  rule 
refore,  be  absolute  on  filing  a  proper  affidavit  (6). 

Rule  accordingly. 

te,  p.  489.  house,    brokers    in    Liverpool, 

J    following     affidavit,  agreed    to    purchase    from   the 

one  of  the  defendants,  plaintiff  the  said  land,  buildings, 

wards  filed.  chemical  works,  machinery, uten- 

in  May,  1854,  the  plain-  sils,  stock  in  trade,  and  materials; 

tie  owner  of  certain  land,  and  that  the  said  brokers  were 

,  chemical  works,  ma-  employed  to  make  the  contract 

itensils,  stock  in  trade  for  sale  and  purchase  thereofl 

•erials,  situate  at  Pres-  That  the  contract  was  made  by 

I  the  coimty  of  Kent,  bought  and  sold  notes,  dated  the 

June,  1854,  the  defend-  2nd  of  June,  1854;  and  that,  by 

rough   Messrs.  Water-  the  mistake  of  the  brokers,  the 
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boagbt  and  sold  notes  were  so 
worded  as  not  to  include  the 
stock  in  trade  and  materials, 
which  were  intended  and  onder- 
stood  by  the  plaintiff  and  the  de- 
fendants to  be  included  in  the 
sale  and  purchase.  That,  shortly 
after  the  contract  was  made, 
namely,  on  or  about  the  7th  of 
June,  1854^  the  plaintiff  through 
his  agent,  voluntarily  delivered 
to  the  defendants  the  possession 
of  the  said  lands,  buildings,  che- 
mical works,  machinery,  utensils, 
stock  in  trade,  and  materials, 
which  stock  in  trade  and  mate- 
rials included  certain  quantities 
of  coal,  salt,  and  lead,  lying  on 
the  premises.  That^  on  or  about 
the  18th  of  July,  18H  ^e  pl^iir 
tiff  first  made  a  claim  on  the  de- 
fendants for  the  sum  of  2dl2L 
Sa,  7d,,  the  alleged  value  of  the 
said  coal,  salt,  and  lead,  which 
claim  was  and  still  is  denied  by 


the  defendants,  on  the  gnnmi 
that  the  said  ooal,  nit)  ind 
lead  formed  part  of  thepnrduML 
That,  owing  to  many  diffienltMi 
and  delays  arisiDg  from  the  di* 
fective  state  of  the  plaintiirititli 
totiiesaid  land,  bnildingi)  ni 
chemical  works,  the  portka 
was  not  completed  until  the  Mk 
of  November,  1854^  whflo  tk 
completion  was  made  witluNil 
prejudice  to  the  defence  to  tlui 
action.  That  the  jdaintiff  k  n* 
justly  availing  himself  of  wkt 
was  a  mere  mistake  in  the  boi|^ 
and  sold  notes;  and  this  depooail 
is  advised  and  believes  thai  tk 
defendants  have  just  grood  t» 
traverse  the  several  matten  pR>> 
posed  to  be  traversed  by  thai; 
and  that  the  matters  Boogiift  to  k 
pleaded  by  the  defendants  no 
equitable  defence  are  trm  m 
substance  and  in  feet** 
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Boyle  v.  Wisebcan.  Jan.  23. 

Declaration  for  ubei— Piea,  not  guilty.  a  puny  to  a 

suity  wno  is 

At  the  trial,  before  PoUock,  C.  B.,  at  the  last  Surrey  subpoenaed  as 
iBDMeB,  it  appeared  that  the  action  was  brought  by  the  noT^jeS;  to* 
kmtiff  a  Roman  Catholic  priest,  to  recover  damages  for  ^  Bwom  and 

-^  ,  ^^  examined,  on 

libel  on  him  alleged  to  have  been  written  by  the  do-  the  ground 
odant^  who  was  a  Roman    Catholic  Archbishop    and  relevant  quM- 
MinaL    The  Ubel  had  been  published  in  a  French  news-  ^^^  b^J^t 
uper  called  the  "  XJnivers,"  and  afterwards  in  two  English  to  him  are 

such  as  would 

ewgpapers,  called  the  ''Catholic  Standard''  and  the  tendtocrimi- 
RUet;''  and  it  purported  to  be  an  answer  to  a  letter  bu?the"^po. 
aUighed  in  a  French  newspaper  called  the  "L'Ami  de  la  ^*?  V^  ?" 

a  right  to  m- 

idigion '  of  which  the  Abb^  Cognat  was  editor.    For  the  sist  on  his 
oipoee  of  proving  that  the  defendant  was  the  writer  of  andeiMdned, 
to  libel,  the  plaintiflF  called  as  a  witness  the  Rev.  H.  Ivors,  S'he^S?^^ 
Soman  Catholic  priest,  who  deposed,  that^  shortly  before  fi*»  c^*^  ^^ 

,^  Tfc-  It  .1.        privilege  not 

He  trial,  he  went  to  Fans,  and  there  saw  m  the  possession  to  answer  such 
f  the  Abb^  Cognat  a  letter  (a)  in  the  handwriting  of  the  ^^][^*i°^ 
efendant,  the  contents  of  which  he  was  prepared  to  rive  f^J^^  ^°'  ^' 

r     r  o  mittmg  se- 

rom  memory ;  that  he  asked  the  Abb^  Cognat  to  let  him  condary  evi- 
avethe  letter  in  order  to  bring  it  to  England,  but  the  contents  of  a 
^U  refused.     The  plaintiffs  counsel  thereupon  proposed  thlr^e^  to*^' 
i>  give  secondary  evidence  of  the  contents  of  the  letter:  wn  who  has 

^  ,  ^  .  possession  of 

*^  the  learned  Judge  ruled  that  such  evidence  was  inad-  the  letter  is 
ttiasibla    The  plaintiffs  counsel  then  called  the  defendant  j^^t^n  of 
^iniself,  who  had  been  subpoenaed;  but  his  counsel  objected  i*^®^^/"*^ 
0  his  being  sworn,  on  the  ground  that  any  questions  put  to  to  deliver  it 
^  would  tend  to  criminate  himself.     The  learned  Judge  quested  by  a 
ien  asked  the  plaintiff's  counsel  what  questions  he  pro-  dt"not^ 

!*8ed  to  put;  but  he  declined  to  mention  them,  insisting  on  close  the  pur- 
pose for  which 
it  was  wanted. 

^^^  per  Pollock,  C.  B.,  that  the  rules  of  law,  as  to  admitting  secondary  evidence  of 

^  contents  of  public  documents,  apply  also  to  commercial  instnmients  and  other  docu- 

^•iti  which  are  the  indicia  of  property. 

(<>)  It  was  said  that  this  letter      defendant,  that  he  was  the  writer, 
^tamed  an  admission  by  the      of  the  libel  in  question. 
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his  right  to  have  the  defendant  sworn  and  examinei  ' 
learned  Judge  refused  to  allow  it ;  and,  being  of  opinion  tii 
there  was  no  case  for  the  jurj',  the  plaintiff  was  nons 

Edwm  James  in  the  following  Term,  obtained  a  rule  a 
for   a   new   trial,    on    the   grounds,   first,    that  second 
evidence  of  the  letter  had  been  improperly  rejected;  j 
86C(Hidly,  that  the  Judge  ought  to  have   allowed  the  1 
fendaat  to  be  swom  and  examined. — He  cited  Tayla 
Evidence,   a   323;     Alivon    v.    Fumival(a),    SuyffJ 
6loss(^(b),  The  Attoi'Jiey  General  v.  Radloff(c).  [Pi 
B.,  referred  to  HuiUer  v.  Leathley(d).  Alderson,  S 
Afarston  v.  Dov/na8(e).] 

SJiee,  Seijt,  Bramwell,  and  Badeley  shewed  i 
First  Secondary  evidence  of  the  contents  of  the  letfwiB  I 
question  was  not  admissible.  There  is  no  autboritj  it 
principle  to  warrant  its  reception.  The  rule  of  law  ia,  dut 
the  best  evidence  must  be  given  which  the  nature  of  4(  | 
case  will  admit  of;  and  secondary  evidence  is  not  recei*^  | 
unless  it  appears  that  all  means  have  been  exhausted  B  | 
obtain  primary  evidence.  If  that  has  not  been  (inne,»  | 
presumption  arises  that  the  party  does  not  produo 
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icoment  is  in  the  poflsession  of  a  person  beyond  the  juris- 

ction  of  the  Court,  who  refuses  to  produce  it  on  request  of 

ly  third  party.     The  person  asking  for  this  letter  was      wisiniAir. 

bolly  unconnected  with  the  proceedings,  and  had  no  legal 

moral  right  to  demand  it     [Parke,  B. — ^The  question  is, 

beiher  all  reasonable  efforts  have  been  made  to  obtain 

imaiy  evidence:    if  it   had  been  distinctly  put  to  the 

bb^  Cognat,  ''It  is  proposed  to  read  this  letter  in  evidence 

i  the  trial  of  an  action  for  libel,  will  you  allow  it  to  be 

aoed  in  my  hands  for  that  purpose  ?"  and  he  had  refused, 

iiliapB  that  might  have  been  sufficient  to  admit  secondary 

ideoca]    All  reasonable  means  were  not  used  to  obtain 

t  letter.    The  person  in  possession  of  it  was  not  told  that 

was  wanted  for  the  purposes  of  justice,  nor  was  he  asked 

bether  he  would  himself  produce  it  at  the  trial,  nor  were 

•  expenses  tendered  to  him.     It  might  have  been  of  value 

»him,  and  he  might  simply  have  objected  to  deliver  it  to 

\  unauthorised  person.     Besides,  the  plaintiff  might  have 

Jtained  a  commission  to  examine  him  as  a  witness.     This 

a  case  in  which  the  rule  as  to  using  all  reasonable  efforts 

) obtain  primary  evidence  should  be  strictly  enforced;  for 

«re  was  no  proof  of  the  existence  of  the  letter  in  question 

wept  by  Uie  evidence  of  a  person  who  had  no  right  to  see 

^   It  might  be  attended  with  serious  consequences,   if 

x»&dary  evidence  were  admissible  under  circumstances 

ke  these ;  for,  if  so,  it  would  be  equally  admissible  on  a 

rial  for  murder  or  treason,  and  the  witness  could  not  be 

oavicted  of  perjury.  [Pollock,  C.  B. — No  doubt,  the  danger 

f  canying  the  doctrine  as  to  secondary  evidence  so  far  is, 

hat  a  witness  may  make  a  document  speak  as  he  pleases. 

It  might  be,  that  the  evidence  related  to  a  letter  in  which 

he  defendant,  in  an  action  for  criminal  conversation,  had 

knitted  Uie  corpus  delicti.     Parke,  B. — ^This  subject  was 

^wcuaaed  in  AUvon  v.  Fumival(a)  where  the  Court  say, 

(a)  1  C.  M.  &  R  277. 
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^855^  that  secondary  evidence  of  a  document  is  admissible  whe» 
it  is  in  effect  out  of  the  power  of  a  party  to  produce  the 
original] — ^They  were  then  stopped  by  the  Court  as  to 
that  point 

Secondly.  The  learned  Judge  was  right  in  not  aUowiog 
the  defendant  to  be  sworn  as  a  witness.  [Parke,  R— Itk 
difficult  to  get  over  the  words  of  the  14  &  15  Yict  a  91^ 
&  2,  which  says,  that  the  parties  to  a  suit  shall  be  *'cmr 
potent  and  compellable  to  give  evidence.'^  If  they  mat 
to  protect  themselves,  they  must,  nevertheless,  come  iv* 
ward  and  be  sworn,  and  then  object  to  answer  any  qw*  j 
tion  which  tends  to  criminate  them.]  The  enactmeot  it 
question  does  not  override  the  discretion  of  the  Jndp^ 
whose  duty  it  is  to  see  that  the  time  of  the  public  is  doI 
wasted,  and  the  oath  pro&ixed,  by  calling  and  swearing  i 
witness  for  purposes  other  than  that  of  evidence  in  Ao 
cause.  No  relevant  question  could  have  been  put  to  As 
defendant  which  he  might  not  have  declined  to  aoflwflt 
The  only  questions  raised  on  the  record  are^  whether  Ao 
defendant  was  guilty  of  publishing  the  libel;  and,  if  ao^  As 
amount  of  damage?  [Parke,  R — He  might  have  bes 
examined  with  reference  to  the  damagea  Alderson,  R-* 
What  is  to  prevent  him  from  being  asked  the  amount  of  hit 
income  ?]  That  subject  could  not  be  gone  into  untfl  the 
question  of  guilty  or  not  guilty  was  disposed  of.  It  couU 
never  have  been  intended  that  a  party  should  be  compel- 
lable to  be  sworn  as  a  witness,  when  the  Judge  could  bb^ 
from  the  facts  before  him  and  the  admission  of  counBd,thit 
the  only  relevant  question  was  one  which  the  witness  might 
refuse  to  answer.  [Parke,  R — ^We  cannot  tell  whether  he 
would  or  would  not  answer;  he  might  choose  to  waive  hii 
privilege.  Marti/n,  R — ^The  defendant  might  have  been 
asked,  "Are  you  Cardinal  Wiseman,  the  defendant?"  He 
could  not  refuse  to  answer  that  question;  and  then  another 
witness  might  have  been  called,  and  have  said,  "That  is  the 


HILABY  TERM,   18  VICT.  651 

non  whom  I  saw  ¥rrite  the  libeL'']     It  is  not  suggested         1855. 

at  the  plaintiff  has  lost  any  actual  benefit  by  the  defend- 

it  not  being  sworn,  but  he  merely  seeks  to  stand  upon 

ict  right     The  very  {act  of  the  defendant  refusing  to 

swer  would  be  evidence  against  him.     [Parke,  B. — I 

ink  not    The  protection  given  by  the  statute  would  be 

no  avail,  if  the  refusal  to  answer  was  construed  into  evi- 

Doe  of  guilt     It  is  impossible,  however,  to  prevent  the 

7  drawing  their  own  conclusions.      Alderaon,   B. — It 

snu  to  me  that  the  case  is  altered  by  the  14  &  15  Vict 

}9.    Since  that  statute,  I  tried  an  action  against  a  per- 

i  for  poisoning  some  dog&     He  was  seen  ¥ralking  in  a 

yolation  scattering  something  about,  after  which  the  dogs 

He  out  of  the  plantation  licking  their  mouths,  and  were 

nd  to  have  eaten  something  which  killed  them.    The 

Ssndant  was  called  as  a  witness,  and  refused  to  say  what 

ffas  that  he  had  thrown  about  the  plantatioa     I  told  the 

7,  ihat^  under  such  circumstances,  it  was  not  unreason- 

e  for  them  to  infer  that  he  was  the  person  who  put  the 

naous  matter  there,  and  no  motion  was  made  against 

it  direction.     As  the  law  now  stands,  it  seems  to  me  that 

arfy  not  denying  a  &ct  which  it  is  in  his  power  to  deny, 

m  a  colour  to  the  other  evidence  against  him.]     But, 

sn  assuming  that  the  learned  Judge  was  wrong  as  to  the 

ond  point,  the  Court  will  not  grant  a  new  trial  unless 

sf  see  that  the  evidence,  if  admitted,  would  probably 

)dnce  a  different  result,  and  that  substantial  justice  has 

tbeen  done  :  Crease  v.  Barrett  (a).  Rex  v.  Mawbey  (6), 

yt  i  Teynhami  v.  Tyler  (c),  Lush  Prac.  530,  531. 

LuBh,  in  support  of  the  rule. — It  was  not  objected  at  the 
U  that  all  reasonable  efforts  had  not  been  made  to  obtain 
le  primary  evidence ;  if  it  had  been,  the  plaintiff  was  pre- 
wd  with  evidence  which  would  have  removed  the  objec- 

(«)  I C.  M.  &  R.  919.        (6)  6  T.  R  619.        (c)  6  Bing.  661. 
^01*  X.  U  U  EXCH. 
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tion.  It  is  subiuittcJ,  however,  that  io  this  case  sa 
evidence  was  admissible.  The  principle  in,  that  all 
able  efforts  must  be  used  to  obtain  primary  evideoo 
wise  the  presumption  arises  that  such  evidence,  if  p 
would  be  adverse.  But  there  is  no  such  pres 
where  the  party  who  has  possession  of  the  documen 
be  compelled  to  produce  it  In  such  case,  seoood 
dence  h  admissible,  whether  the  document  be  abroi 
til  is  country,  and  whether  it  be  of  a  public  or  a  privab 
In  Sayer  v.  Gloaaop  (a),  PoUoek,  C.  B.,  said,  "II( 
point  of  law  you  cannot  compel  a  party  who  has  the 
of  a  document  to  produce  it,  there  is  the  same  a 
admitting  other  evidence  of  its  contents,  as  if  itspr 
were  physically  impossible."  It  is  said,  that  the  ] 
should  have  obtained  a  commission  to  examine  ti 
abroad  ;  but  he  could  not  by  that  means  have  &A 
production  of  the  original  document,  and  the  oi^ 
would  have  been  to  brbg  before  the  Court  a  di£&rei 
of  secondary  evidence,  of  whicti  tJiere  are  no  d^rsee 
an  attesting  witness  is  abroad,  it  is  not  necesBorj  I 
a  commission  to  examine  him,  but  ^Kuof  may  be 
his  handwriting,    iMatiin,  B. — This  subject  v 
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Fhen  called  as  a  witness  ought  to  have  been  sworn  and  ex-  ^  ^^^' 
mined.  At  the  trial,  the  circumstance  of  some  discussion 
laving  taken  place  respecting  the  evidence  which  he  was 
ailed  upon  to  give,  and  of  the  coimsel  for  the  plaintiff,  on 
leing  asked  by  me  what  questions  he  meant  to  put  to  the 
lefimdant,  saying,  ''I  will  not  state  what  they  are;  but  I 
fill  insist  on  my  right  to  put  him  in  the  box,"  certainly 
loduced  an  impression  on  my  mind  that  there  was  no  real 
leoie  to  have  him  there  in  order  to  answer  any  particular 
pestion,  or  prove  any  particular  fact,  but  merely  to  insist 
n  a  light;  and  I  thought  that  I  was  bound,  as  &t  as  pos- 
Hb,  to  protect  every  witness,  whether  in  a  high  or  a  low. 
)lati(m,  or  whatever  might  be  his  condition  in  life,  from  the 
oocise  of  a  right  which  was  intended  to  be  used  rather  for 
ttnoyance  and  exhibition  than  for  the  purposes  of  justice. 
Bat  the  opinion  of  the  Court  is,  that^  imder  such  circum- 
rtuioes,  the  party  must  be  sworn  and  must  answer  the 
qoesdons  put  to  him,  or  object  to  answer  them,  if  he  insists 
OB  any  privilege  in  that  respect 

As  to  the  other  point,  so  far  as  I  have  any  knowledge  of 
the  past  as  foimd  in  reports  and  text  books,  or  experience  of 
the  present^  this  is  the  first  case  in  which  the  point  has  been 
deliberately  brought  forward  for  decision.  The  principle  on 
whidi  the  decision  ought  to  proceed  is  certainly  not  new, 
^  is  to  be  found  in  some  modem  cases;  but  I  believe  that 
the  particular  matter  before  the  Court,  on  the  trial  of  this 
cause,  then  arose  for  the  first  time  in  the  administration  of 
jttttice  m  this  country.  We  are  all  of  opinion,  that  the  evi- 
dence given  for  the  purpose  of  letting  in  secondary  evidence 
of  the  contents  of  this  paper  was  insufficient.  It  was  nothing 
"WJre  than  proof  of  a  mere  demand  of  the  document  made 
S^parently  by  a  stranger,  who  did  not  even  disclose  his  ob- 

• 

Ject  in  making  it.  Possibly,  evidence  might  have  been 
given  to  supply  the  deficiency,  if  the  objection  had  been  put 
^  that  precise  ground.  The  Court  are  of  opinion  that 
*^  opportunity  should  be  afforded  to  the  plaintiff  of  doing 

uu2 


I 
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Ui55^  80,  and  of  8he¥ring,  if  be  can,  that  he  is  entitled  under  the 
rules  of  law  to  give  secondary  evidence  of  this  paper.  I 
studiously  call  it  a  "  paper/'  for,  although  I  do  not  mean  to 
express  any  dissent  from  the  opinion  of  my  leaned 
Brothers,  I  entertain  some  doubt,  whether,  when  the  exam- 
ination of  the  whole  question  takes  place  (as  it  probabfy 
will)  it  may  not  be  found  that  there  is  no  difference  between 
documents  which  are  of  a  public  nature,  such  as  registdi^ 
records^  and  matters  proceeding  from  Courts  of  Justioe  and 
oth^  public  places;  and  documents  which,  though  of  a 
private  nature,  are  meant  to  be  made  public,  sudi  as  ooDh 
mercial  instruments^  charterparties,  bills  of  exchange,  boodi^ 
and  such  matters,  which  are  the  indicia  of  property  thnragb- 
out  the  world.  The  first  dass  are,  clearly,  documents  d  a 
public  nature;  the  other,  though  private  in  one  seiui^  are 
intended  to  be  made  public;  and  in  the  administratiOQof 
justice  it  may,  possibly,  be  right  to  allow  them  to  be  ob- 
tained in  the  same  way  as  the  former,  and  not  to  deal  wid 
them  <m  the  principles  applicable  to  mere  private  letM 
which  convey  no  right,  pass  no  interest^  and  whidi  are 
private  in  the  strict  sense  of  the  word.  As  I  have  timij 
said,  I  do  not  dissent  from  the  rest  of  the  Courts  but  merely 
wish  to  call  attrition  to  the  grounds  of  my  opinion  at  the 
trial,  in  which,  if  wrong,  I  shall  be  happy  to  be  corrected 
by  the  judgment  of  a  superior  tribunal;  as,  indeed,  I  no^ 
deier  to  the  opinion  of  my  learned  Brothers;  and  I  thiok 
that  there  ought  to  be  a  new  trial  on  this  ground  also. 

Bule  absdata 
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Brewer  v.  JoNEa  jan.  27. 

ECLARATION  for  money  payable  for  work  done  by  A  bailiff  may 
plaintiff  for  the  defendant — Plea,  never  indebted.  thTaSorney 

X  the  trial,  before  the  Under  Sheriff  of  Gloucester,  it  j?  *^«  f  "»? 

the  costs  of 

aared  that  the  plaintiff,  who  was  an  officer  of  the  sheriff  executing  a 
Houoesfter,  sought  to  recover  from  the  defendant  the  although  the' 
I  of  11.  168,  for  mileage  and  expenses  in  arresting  under  j!!^^[]j^^mi- 
»,  8fL  one  Enngblut^  against  whom  a  judgment  had  been  ^^^^  ^7  *^* 
lined  at  the  suit  of  one  Jones.     The  now  defendant  was 
attorney  of  Jones  the  plaintiff  in  that  action,  and  had 
odted  the  writ  with  the  sheriff's  agent  in  London,  but 
given  no  special  instructions  as  to  its  execution. 
Jnd^  these  circumstances,  it  was  submitted,  on  behalf 
he  defendant^  that  he  was  not  liable.  The  Under  Sheriff 
t  d  opinion  that  a  sheriff's  officer  was,  in  this  respect,  in 
dtaation  of  an  officer  of  the  Court,  and  was  entitled  to 
i  to  the  attorney  in  the  cause  for  his  fees;  and  he 
ordingly   directed   a   verdict  for  the  plaintiff  for  the 
oont  claimed. 

Hawkins,  in  the  present  Term,  obtained  a  rule  nisi  for 
«w  trial  on  the  ground  of  misdirection ;  against  which 

S^y  shewed  cause. — The  attorney,  and  not  the  client,  is 
He  to  the  sheriff's  officer  for  the  costs  of  executing  the 
it.  It  is  true,  that,  in  Maile  v.  Mann(a),  and  Walbank 
Quarterman{b),  the  attorney,  when  he  lodged  the  writ 
th  the  sheriff,  named  a  particular  bailiff  to  whom  it  was 
^  delivered  for  execution ;  but  that  circumstance  makes 
^  difference.  The  principle  on  which  those  authorities 
^^^<*^  is,  that  the  costs  of  executing  a  writ  of  ca  sa.  are 

(a)  2  Exch  608.  (b)  3  (J.  B.  94. 
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^^^'  ^  part  of  the  ordinary  disbursements  of  the  cause,  and  for 
which  the  attorney  has  no  authority  to  pledge  his  dient's 
credit.  In  Walbank  v.  Qvxirter7nan{a),  it  wafi  argued 
that  the  case  of  a  bailiff  was  similar  to  that  of  a  witnesB^ 
who,  in  the  absence  of  a  special  contract,  cannot  recover 
his  expenses  from  the  attorney  who  has  subpoenaed  bim: 
Robins  v.  Bridge(b);  but  MavXe,3,,  says,  "Thecaaerfa 
bailiff  is  much  more  like  that  of  an  officer  of  the  Cotirt  thao 
that  of  a  witness.  The  inconvenience  would  be  prodigioDi^ 
if  it  were  held  that  the  officer  must  look  to  the  dientiv 
his  fees;  and  there  is  no  inconvenience  in  the  other  course." 
Tovmsltend  v.  Carpenter  (c)  and  Foster  v.  Blakelo(k{d}io 
not  affect  the  present  question.  At  the  time  those  caM 
were  decided,  a  bailiff  could  only  claim  the  fee  of  fourpeDO^ 
allowed  by  the  23  Hen.  6,  c.  9;  and  therefore,  in  order  to 
entitle  him  to  the  caption  fee  and  other  expenses;  it  mt 
necessary  for  him  to  shew  a  contract  to  pay  them.  The 
principle  on  which  those  decisions  proceeded  was,  thai  the 
fact  of  the  attorney  having  named  the  bailiff  and  tltft 
these  expenses  were  usually  paid  by  attomies  and  allowed 
by  the  Master  on  taxation,  raised  a  presumption  that  the 
attorney  employed  the  bailiff  upon  an  undertaking  to  pay 
what  was  usual  in  such  cases.  Now,  however,  the  law  i» 
altered  by  the  7  Will.  4  &  1  Vict  a  55,  a  2(e),  which 
enables  sheriffs  and  their  officers  to  demand  such  fees  ^ 
are  allowed  by  the  taxing  officera  These  fees  are,  therefore, 
legally  due  to  the  bailiff;  and  it  is  no  longer  necessary  ^ 
shew  any  specific  contract  by  the  attorney  to  paytheDO* 
beyond  the  fact  of  his  lodging  the  writ  with  the  sheriff 

Hawkins  in  support  of  the  rule. — In  all  the  reported 
cases,  in  which  the  attorney  has  been  held  liable  to  the 
bailiff  for  his  fees,  the  latter  has  been  nominated  by  the 

(a)  3  C.  B.  94.  (d)  5B.&  C.  32a 

(6)  3  M.  &  W.  1 14.  (e)  See,  also,  5  &  6  Vict  c  ^ 

(c)  R&  Moo.  314.  s.  31. 
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ttomey.  Jfaj^feery  v.  Jfan«/i^cZ  (a)  decided  that  an  attorney      ^^ 

!  not  liable  to  the  sheriff  for  his  costs  of  executing  a  writ 

f  ca.  8&,  unless  there  be  circumstances  from  which  a  jury 

nay  infer  an  actual  undertaking  by  the  attorney  to  pay. 

'Wer  V.  BlakdockQ))  proceeded  on  the  ground  that  the 

fSuxx  was  specially  employed  by  the  attorney  to  make  the 

not;  and  Bayley,  J.,  there  says:  "Where  a  party  leaves 

;  to  the  sheriff  to  execute  a  writ  by  his  own  officer,  nomi- 

ftted  by  himself,  the  question  is  very  different  from  that 

Wch  exists  in  the  present  case."     [Parke,  B. — In  Robins 

.  Bridge  (c)  it  is  said,  that  the  fees  of  the  officers  of  the 

bort  are  ready-money  transactions,  for  which  the  person 

Dgaged  in  the  business  of  the  Court  is  liable ;  and  that  it 

umoi  be  presumed  that  the  client  would  authorise  him 

)  pledge  his  credit  where  no  credit  is  given.]     Assuming 

bat  the  attorney,  and  not  the  client,  is  liable  for  these  ex- 

mises,  the  bailiff  cannot  sue  for  them.     Unless  the  bailiff 

I  specially  employed,  he  is  the  mere  servant  of  the  sheriff. 

Pollock,  C.  B. — The  rule  must  be  discharged.  It  is 
nfficient  to  say  that  the  case  of  Walbank  v.  Quarter- 
WJm{d)  decides  the  question  now  before  u&  We  are  not, 
indeed,  bound  by  that  decision ;  but,  unless  there  is  some 
Jtrong  reason  or  principle  which  induces  us  to  differ,  we 
iwight  to  decide  in  conformity  with  it  I  must,  however, 
say,  that,  whatever  is  the  weight  of  Mr.  Hawkins'  argument, 
no  one  who  understands  the  subject  can  fail  to  see,  that  at 
least  the  most  convenient  nile  is  that  which  renders  the 
attorney,  and  not  the  client,  liable. 

Parke,  B. — We  must  adhere  to  the  decision  in  Walbank 
^'  ^iMrterman,  though  I  confess  that  it  is  at  variance 
^ith  the  notion  which  I  entertained,  that  a  bailiff  could  not 
^"^aintain  an  action  for  his  fees,  unless  there  were  some  cir- 

(«)  9  Q.  R  754.  (c)  3  M.  &  W.  114. 

W  5  B.  &  C.  328.  (d)  3  C.  B.  94. 
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1855.^      cumstances  from  which  a  contract  with  him  could  be  imjiiei 
Brbwbb      That  case,  however,  and  the  snbeequent  decision  in  tUi 
JoNm.        Court  of  Maile  v.  Mann,  are  opposed  to  that  view,  and  I 
reluctantly  bow  to  those  decisions 

Alderson,  R — I  think  that  it  is  good  to  abide  by  ihooe 
decisions  These  matters  are  mere  questions  of  practiofl^ 
and  when  once  settled  one  way  or  the  other — ^it  is  not  ?ery 
material  which — ^we  should  adhere  to  it  I  agree  with  tin 
last  decisions. 

Martin,  B. — I  am  of  the  same  opinion.  K  the  point 
were  new,  it  is  difficult  to  see  how  a  person,  by  lodging! 
writ  with  a  sheriff,  can  make  himself  liable  to  two  partiei^ 
viz.  the  sheriff  and  the  bailiff  I  think,  howev^,  that  it  ii 
not  unreasonable  to  hold  the  attorney  liable,  becatise  he 
knows  more  about  the  matter  than  his  client;  and  if  he 
wishes  to  restrict  his  liability,  he  should  allow  the  client 
himself  to  employ  the  bailiff. 

Rule  discharged. 
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ie  County  Court  of  Gloucestershire  holden     jan,  27. 
If,  between  John  Hernaman  and  Thomas 


LR^,  in  this  Term  (JanuaxyflS),  had  obtained  The  term 

"  CftUBe  of  ftp- 

escind  an  order  of  Piatt,  B.,  for  a  writ  of  pro-  tion"  in  the 
above  cause,  directed  to  the  Judge  of  the  ^f^eT&'lo 
3f  Gloucestershire  holden  at  Newnham.  Vict  c.  96, 

which  giyes 

from  the  affidavits,  that,  in  October,  1854,  a  juriBdictionto 
e  above  cause  issued  out  of  the  County  Court  court^of'Se 
yj  leave  of  the  Court    The  defendant  at  that  district  "m 

/  ^  ,        which  the 

LX  months  previously,  had  dwelt  and  carried  cause  of 
(  at  Much  Marcle,  within  the  district  of  the  means  the  ' 
County  Court  holden   at  Ledbury.      The  "j^J^^ 
b  to  recover  20i.,  the  amount  of  a  reward  of-      Therefore, 

where  an  asso- 

Uowmg  handbill : —  dation,  of 

which  the  de- 
"  HeRETORDSHIRE.  ^^^r.'^^. 

RCLE  Association  for  the  Prosecution      ^p  ^he  appre- 

OF   Felons.  hension  and 

prosecution  of 

names  are  hereunto  subscribed,  having  entered  ^dtoe  cT^dn 
tion  for  the  detection,  apprehension,  and  pro-  offences,  such 

reward  to  he 

)ns,  do  hereby  oflfer  the  following  paid  an  can- 

viction;  and 

Rewards  the  piainUff, 

e  what  is  allowed  by  Act  of  Parliament)  for  trict^f  tiie* 
ing  of  any  person  or  persons  who  shall  com-  ^^'y  ^^^^ 
bher  of  the  under-mentioned  oflfences,  on  any  hended  an 

, .  .  offender,  who 

r  respective  persons  or  properties,  viz. : —  y^^^  tried  and 

convicted 

ng  any  horse,  mare,  or  geld-  within  a  dis- 

•eward  of     .  .  <f  20     0     0  county  court 


mg  sheep,  a  reward  of .         .     20     0     0  tlfVhT^'^: 


9re  followed  several  other  rewards).  ^7  cotirt  of  o. 

had  no  juris- 

!  rewards  will  be  paid  on   conviction   of  the  ^^^^^^  ^,®?\ 

^  tertain  a  plaint 

kpplying  to  Mr.  H.  Burgum,  the  treasurer.         for  the  reeo- 

▼erv  of  thfl 

several  persons,  including  the  defendant)."       reward. 


1 


BXCH»}CEB  BEPOBTS. 

A  persou,  who  liaJ  stoleu  a  slieep  )>eloiigmg  to 
fendant,  was  appreliended  liy  the  plaintiff  at  Net 
with  in  the  district  of  the  Gloucestershire  Count] 
and  was  afterwards  convicted  of  that  oU'enc^  ai  the 
Hereford,  witliin  the  district  of  the  Herdbrddtin 
Court  It  was  objected,  on  behalf  of  the  defendfl 
under  the  above  circum stances,  the  judge  had  0 
dictioD.  The  judge  was  of  opinion  tliatthe  nppn 
was  the  "  cause  of  action ; "  and  that  the  mention 
conviction  in  tlie  handbill  regulated  only  the  tc 
mode  of  payment  of  the  reward ;  and  accordingly  I 
judgment  for  the  plaintiff.  An  application  waB  Ul 
made  to  Wightman,  J„  at  Cliambera,  for  a  writ  o 
bilion,  which  was  refused.  Another  application  m 
to  P/att,  B.,  who  made  the  order  which  it  was  now 
to  set  aside. 

ffonyman  shewed  cause. — There  ia  a  marked  £t 
in  the  language  of  the  60th  (a)  and  the  1 28th  0) 
of  the  9  &  10  Vict  c.  95.     The  former  enact^  i 


(aj  Enncts;  "That  such 


where  the  plaintiff  (hn 
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may,  by  leave  of  the  Court,  issue  in  any  district      ^J^66^ 
L  the  cause  of  action  arose ; "  the  latter  gives  the     Hebnaican 
/Ourts  concurrent  jurisdiction  with   the   superior        Smith. 
where  the  cause  of  action  did  not  arise  wholly  or 
rruUerial  point  within  the  jurisdiction  of  the 
bin  which  the  defendant  dwells  or  carries  on  his 
it  the  time  of  the  action  brought."    The  term 

action,"  in  the  60th  section,  means  the  **  whole 
iction;'^  that  is,  everything  which  it  is  necessary 
intiff  to  allege  and  prove  as  a  condition  precedent 
;ht  to  recover.  In  Buckley  v.  Hann  (a)  (where 
Dn  arose  under  the  London  Small  Debts  Act»  10  & 
.  bed),  a  bill  of  exchange  was  drawn  and  accepted, 
idorser  put  his  name  upon  it  within  the  city  of 
3ut  it  was  delivered  to  the  indorsee  in  the  coimty 
jex,  and  this  Court  held  that  the  whole  "  cause  of 
id  not  arise  within  the  city  of  London.    So,  where 

made,  and  the  testator  died  within  the  jurisdic- 
iertain  County  Court,  but  letters  of  administration 
ited  in  a  place  beyond  that  jurisdiction,  it  was 
the  grant  of  letters  of  administration  was  part  of 
e  of  action"  within  the  meaning  of  the  9  &  10 
,  s.  60 :  In  re  Fuller  (6).  In  Regina  v.  Birch  (c), 
)ill  of  exchange  was  drawn  by  the  plaintiflf  at 
upon  and  accepted  by  the  defendant  in  London, 
ace  it  was  sent  to  Norwich,  and  at  maturity  dis- 

it  was  held,  that  the  "  cause  of  action  "  arose  in 
since  the  contract  raised  by  the  acceptance  was 
that  place.  [Parke,  B. — Everything  which  the 
?as  bound  to  do,  in  order  to  recover  the  reward, 

by  him  within  the  jurisdiction  of  the  County 
►ut  the  event  depended  on  a  contingency,  over 
5  had  no  control;  therefore,  does  not  the  case 
that  of  a  promise,  foimded  on  good  consideration, 

ExcL  43.        (6)  2  E.  &  B.  573.        (c)  I  BaU  C.  C.  66. 
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^^^      to  pay  a  sura  of  money  if  J.  S.  shall  go  to  Rome?    In 

case  would  not  the  County  Court  of  that  district  where  ^ 

contract  was  made  have  jurisdiction,  inasmuch  as  the  oon- 

tract  was  performed  so  far  as  depended  on  the  putiei 

themselves?]     The  only  County  Court  which  would  hm 

jurisdiction  would  be  that  for  the  district  in  whicji  tte 

defendant  resided.    In  Borthwick  v.  Walton  (a),  the  CSooricf 

Conmion  Pleas  held  that  a  Coimty  Court  had  no  jurisdictiai 

where  goods  were  delivered  within  a  district  of  such  ooort 

in  pursuance  of  a  contract  made  out  of  it   MauU,  J.,  ihan 

says:  ''I  think  that  both  the  natural  construction  of  lb 

words  and  the  spirit  of  the  Act  shew  that  the  60th  sectioi 

means  the  district  in  which  the  whole  cause  of  action  arml 

The  section  limits  the  liability  of  a  defendant  to  being  mad 

in  the  district  of  the  County  Court  in  which  he  reddeBcr 

has  resided  for  the  last  six  months,  or  where  the  wbok 

cause  of  action  took  place,  and  not  where  a  part  only  of  iiim 

occiuTed.''  Here  the  Statute  of  Limitations  would  not  begin 

to  nm  until  after  the  conviction,  which  shews  that  the  ooo- 

viction  is  a  material  part  of  the  cause  of  action.    So,  in  tt 

action  on  a  life  policy  or  a  post  obit  bond,  tlie  death  of  tlie 

insiu-ed  or  obligor  is  part  of  the  cause  of  action.    [Ald^t' 

son,  B. — Here,  the  conviction  is  not  a  condition  precedeo^ 

properly  so  called.     This   is  not  like   an  action  on  ao 

attorney's  bill,  where  a  signed  bill  must  have  been  delivewd 

a  month  before  action  brought;  because  there  the  *'c«weof 

action"  is  the  work  done,  and  a  delivery  of  the  bill  is » 

condition  precedent  to  the  right  to  sue  in  respect  of  it;  W 

here  there  is  no  cause  of  action  until  conviction.]    In  Ohb* 

Dig.  "  Courts,"  (P.  9),  it  is  said,  with  reference  to  inferior 

courts,  that  "  if  the  cause  of  action  does  not  appear  to  ba 

* 
within  the  jurisdiction  of  the  Court  it  is  error,"  &a  as  i» 

assumpsit,  quod  non  molestaret  the  Jesuits,  without  8ayi>4 

that  the  Jesuits  lived  within  the  jurisdiction."    [Parke,  ^ 

(a)  15  C.  B.  601. 
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examples  there  collected,  something  was  to  be  ^  ^^^^' 
tlie  party,  as  for  instance,  "that  he  would  procure 
of  a  house  in  A.,  without  saying  that  A.  is  within 
lictioiL"  It  is  afterwards  said,  ''in  an  action  upon 
for  abusing  a  horse  committed  to  his  care,  by 
;  need  not  be  said  that  he  rode  infra  juriadic' 
for  the  gist  of  the  action  is  the  negleet:  B.  Mod. 
"^  In  1  Wma  Saund.  74  a,  note  (1),  it  is  said, 
ons  in  inferior  courts  it  is  necessary  that  every 
liat  which  is  the  gist  and  substance  of  the  action 
>pear  to  be  within  their  jurisdiction;  therefore,  the 
liion  of  the  promise  must  be  laid  in  the  declara- 
lin  tlie  jurisdiction.  But  for  such  matters  as  are 
Mdy  f<yr  aggravatum  of  damagea,  and  might  be 
and  yet  the  action  remain,  it  is  not  necessary 
lem  within  the  jurisdiction."  Where  words  are 
onable  in  respect  of  special  damage,  the  special 
must  be  laid  within  the  jurisdiction :  Irelcmd  v. 
i(a). 

imara  in  support  of  the  rule. — ^There  was  a  "  cause 
*'  within  the  jurisdiction  of  the  Newnham  County 
though  it  could  not  be  enforced  until  convictioa 
ract  was  made,  the  consideration  arose,  and  every- 
uired  to  be  done  on  the  part  of  the  plaintiff  was 
1  "by  him  within  the  jurisdiction  of  that  court; 
iction  alone,  which  was  an  act  of  the  law,  over 
had  no  control,  took  place  out  of  that  jurisdiction. 
I  "  cause  of  action"  in  the  9  ife  10  Vict  c.  95,  s.  60, 
he  same  meaning  as  that  term  in  the  Statute  of 
)n&  In  the  statute  of  Victoria,  it  means  the 
m  or  gist  of  the  action.  That  enactment  was 
ith  reference  to  the  locality  of  trial,  not  the  time  of 
le  Statute  of  Limitations  relates  solely  to  the  remedy 

(a)  Cro.  Car.  670. 
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at  the  time  of  attempting  to  enforce  tlie  right  Bul,« 
under  the  Statute  of  Limitations,  the  cause  of  i 
remains,  though  the  right  to  sue  is  barroA  The  s 
of  tlte  actiou  must  be  regarded  as  the  "  cause  of  ai 
It  is  not  a  true  test  that  everything  which  must  be  j 
by  the  plaintiff,  in  order  to  entitle  him  to  recover,  ii 
of  the  cause  of  action.  Iq  case  for  negligent  driving 
declaration  alleges  a  contract  to  carry,  the  negUgeofl 
the  defendant,  and  the  injury  to  the  plaintiff;  yet 
cause  of  action  arises  so  entirely  where  the  injury  was 
tained,  aa  to  retain  the  venue  in  that  county:  WiUia 
Land  (a).  So,  if  a  trench  cut  in  the  county  of  N.  ( 
the  plaintiff's  land  to  be  overflowed  in  the  county  of  W^ 
action  may  be  brought  and  tried  in  "W.,  although  thest 
requires  all  actions  to  be  brought  and  tried  in  the  a 
where  tile  cause  of  action  arises:  Sutton  v.  Clatit 
Also  in  Com.  Dig.  "  Action  "  (N.  5)  7,  it  is  said,  " 
the  action  be  founded  upon  a  thing  mixed  with  mt 
ter  of  record  in  another  county,  as  an  action  upon  Uie  i 
for  proctning  him  to  be  outlawed  at  Westminster,  n\ 
upon  he  was  imprisoned  upon  a  capias  utl^atum  in  Nod 
it  shall  be  brought  in  Norfolk,  for  there  was  the  n 
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rewari    In  re  FuUer  (a)  proceeded  on  the  ground,  that,      ,  ^^^'  ^ 

until  the  grant  of  leiA;ers  of  administration,  there  was  no     Hebkaman 

peraon  in  existence  capable  of  being  sued  ;  and  the  Court        smith. 

acted  on  the  authority  of  Murray  v.  The  East  India 

(hmpcmy  (b),  which  turned  on  the  Statute  of  Limitations. 

Buddey  v.  Hann  (o)  was  decided  on  the  principle,  that, 

without  delivery  of  the  bill  of  exchange,  there  was  no 

indocBement^  and  therefore  no  contract     In  Borthwich  v. 

WaUan,  the  contract  was  made  out  of  the  jurisdiction  of 

die  county  court     In  Regina  v.  Birch  (cZ),  the  cause  of 

ickkm  aroee  where  the  bill  was  accepted.     [Aider son,  B. — 

Ihe  contract  without  the  conviction  would  not  form  a  cause 

rfaGdon,  neither  would  the  conviction  without  the  contract ; 

ttqrare  in  different  counties,  and  therefore  the  cause  of 

lekKm  ifl  in  neither.]    In  declaring  on  a  post  obit  bond,  it  is 

not  neoeasary  to  allege  the  death  of  the  obligor.     In  an 

action  on  an  attorney's  bill,  the  delivery  of  the  bill  is  no 

fart  (tf  the  cause  of  action. 

Pollock,  C.  B. — ^The  rule  ought  to  be  discharged.    It  is 
ttot  necessary  to  enter  upon  any  discussion  of  the  many 
cases  cited  in  the  course  of  the  argument     I  found  my 
prfgment  upon  this :  that  it  is  very  clear,  that  the  conviction 
is  part  of  the  cause  of  action.     Several  matters  may  com- 
bine m  order  to  make  a  cause  of  action,  in  the  absence  of 
tty  one  of  which  it  would  fail.     Here,  without  the  con- 
won  there  is  no  cause  of  action,  for  the  conviction  not 
only  marks  the  time  when  the  reward  is  payable,  but  it 
determines  whether  it  is  payable  or  not     The  Court  of 
Conmion  Pleas  has  construed  the  term  "  cause  of  action," 
^  the  enactment  in  question,  to  mean  all  and  every  part  of 
«e  cause  of  action.     We  consider  ourselves  bound  by  that 
^on,  and  are  not  prepared  to  doubt  or  dissent  from  it 

(«)  2  E.  &  R  673.  (c)  5  Exch.  43. 

W  5  R  &  Aid.  204.  {d)  1  Bail  C.  C.  66, 
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1866.         The  rule  will  therefore  be  discharged;  but  as  there  waa  a 
HrawAv^y     difference  of  opinion  between  two  learned  Judges  on  the 
SiuTH.        subject,  it  will  be  discharged  without  costa 

Parejb,  R — I  am  of  the  same  opinion.    At  firsts  I  thou^ 
a  distinction  might  be  made  between  a  cause  of  actkn 
depending  upon  what  was  necessary  to  be  done  by  tlie 
plaintiff  to  enable  him  to  recover;  and  where  there irait 
contingency,  upon  which  the  right  to  recover  depended— 
Looking  at  the  old  authorities,  I  thought  tliere  might  be 
that  distinction.    However,  all  the  cases  have  been  brought 
before  the  Court,  and  the  point  has  been  ably  argued  on 
both  sides,  and  I  am  now  satisfied  that  no  such  distinctioD 
exists.    The  term  "  cause  of  action"  means  all  those  thingi 
necessary  to  give  a  right  of  action,  whether  they  are  to  be 
done  by  the  plaintiff  or  a  third  person.     In  this  case,  befiie 
the  plaintiff  could  be  entitled  to  recover,  there  must  be  % 
conviction.     That  took  place  in  the  county  of  Hersfoid; 
therefore  the  whole  cause  of  action  was  not  within  the 
jurisdiction  of  the  Gloucestershire  County  Court    On  foU 
consideration  of  the  case,  I  concur  in  thinking  that  the 
rule  ought  to  be  discharged. 

Alderson,  6. — I*  am  of  the  same  opinion.  The  yet] 
circumstance  of  the  phrase  "whole  cause  of  action"  beiog 
used,  shews  that  there  may  be  a  cause  of  action  oomposed 
of  several  parts.  Then,  if  the  cause  of  action  be  composed 
of  several  parts,  the  whole  cause  of  action  arises  where  each 
and  every  part  took  place.  Here,  one  part  of  the  cause  of 
action  is  the  conviction,  and  that  took  place  in  Herefocd- 
shire,  and  therefore  the  whole  cause  of  action  did  not  arise  in 
Gloucestershire.  We  cannot,  without  deceiving  onradvc^ 
come  to  any  other  conclusion. 

Rule  dischaiged. 


I 
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1855. 


RoDWAY  V.  LucAa 


JuTt,  30,  31. 


ise  the  defendant  was  served  with  a  writ  of  sum-  The  25th  seo- 
ially  indorsed  aa  foUows:—  Common  Uw 

Procedure 
-A.ct,  1852," 

wing  are  the  particulars  of  the  plaintiff's  claim :  which  enable* 

a  pUintifif  to 


)unt  of  defendant's  promissory  note, 
kted  8th  July,  1853,  payable  to  plain- 

f  on  demand 

>unt  of  defendant's  promissory  note, 
4^  13th  August,  1853,  payable  to 
uniiff  on  demand  .... 
)imt  of  defendant's  I.  O.  U.,  dated 
!th  December,  1853,  payable  to  plain- 
f 


make  on  the 
«^  writ  of  sum- 

mons a  special 
indorsement 

200  of  ^s  ckim, 

with  interest,  is 
not  confined 
to  cases  in 
which  interest 

300  "  payable  by 

contract,  ex- 
press or  im- 
plied.   There- 
fore, where  a 

f^f^  plaintiff  by 

^^"  such  indorse- 

ment  claimed 

.f  1000  interest  on  an 

_^^  I.  O.  U.,  and 

in  default  of 
appearance 

lole  being  for  money  lent  and  advanced  by  the  signed  judg- 

the  defendant  thatth^judg- 

aintiff  also  claims  interest  on  200i.  at  10?.  per  *"«"*  "^^  "-e- 

^       gular. 

nnum,  and  on  SQOl.  at  the  rate  of  5L  per  cent      But,  in  all 
,  from  the  29th  day  of  December,  1854,  until  those' of  bills 

r  judgment"  of  exchange 

•^      o  and  promis- 

sory notes,  if  a 
plaintiff,  by 

mdant  not  having  appeared  to  the  action,  the  such  indorse- 
gned  judgment  for  the  sum  claimed  and  in-  Stewatwh^ 

it  is  not  due  by 
contract, -ex- 
press or  im- 

w  moved  for  a  rule  nisi  to  set  aside  the  judgment  de/Lultof  ap- 
rity.— The  plaintiff  was  not  entitled  to  sign  judg-  P«jrance  signs 

J  r  o    J      o     judgment  for 

it,  the  Court 
will  set  aside  the  judgment,  and  make  the  attorney  pay  the  costa. 

X  X  EXCH. 
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,  ^^^^- ,  merit  wit)ioiit  filing  a  declaration.     Tlie  25th  sectia 

RonwaY  ■' Tbe  Common  Law  Procedure  Act,  1852,"  which  a 

LncAB,  plaintift'  to  make  on  the  writ  of  summons  a,  epedal  i 


(a)  The  following  eectionB  were 
referreii  to : — 

Sect.  SG, ''In  all  cases  wberethe 
defeudantreHideswitliiiithejuris- 
diction  of  theCoiirt,  and  the  claim 
isforudebt  or  liquidated  demaiid 
in  money,  with  or  without  inter- 
eat,  arising  upon  a  c 
press  or  implied,  as,  for  i 
on  a.  billofexclmnge,  prominsory 
note,  or  cheque,  or  other  siiuple 
contract  debt,  or  od  s  bond  or 
contract  under  seal  for  payment 
of  a  liquiduted  amount  of  money, 
or  on  a  statute  where  the  sum 
sought  to  be  recovered  is  a  Ried 
stun  of  money,  or  in  the  nature  of 
&  debt,  or  on  a  guarftnteo,  whe- 
ther under  seal  or  uot,  where  the 
claim  agaiDst  the  principal  is  in 
respect  of  such  debt  or  liqui- 
dated demand,  bill,  cheque,  or 


Sect.2ti.  "Fromtbet! 
this  Act  shall  oonuai 
take  effect,  so  muoh  of 
Act  of  Parliameot  ptm 
twelfth  year  of  the  m 
Inte  Majesty  King  Qi 
First,  intituled  An  A 
rent  frira/om  and  tWR 
raU,  and  no  mn<&  <f 
Act  of  his  late  UtJH 
WiUiiun  the  Fonrtb  u 
the  entering  an  appM 
the  defendant  by  Uw|l 
any  action  in  any  of 
superior  Courts,  shall  IM 
except  BO  far  as  mayba 
iupport  proceedingal 


take! 


be  entered  by  thopUBi 

defendant.* 

Sect.  27.  "In  cms  « 
pearanceby  thedefaaA 
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I  claim,  does  not  apply  to  unliquidated  demanda 
interest "  in  that  section  means  interest  payable 
,  either  express  or  implied.  An  1. 0.  U.  is  merely 
•n  of  a  debt  due  upon  an  accoimt  stated,  and  inter- 
recoverable  upon  it  by  way  of  damages.  [Pollock, 
»pose  the  instrument  was  in  this  form:  "  I.  0.  U. 
interest  omtil  payment;"  and  how  can  we  tell 
I  not?  Martin,  B. — ^The  plaintiff  is  allowed  to 
ent,  not  because  a  debt  is  due,  but  because  tlie 
mitted.  K  a  person  was  about  to  frame  an  en- 
ving  a  right  to  sign  judgment,  inasmuch  as  a 
ley  was  claimed  to  be  due  from  a  person,  and  he 
nj  it^  what  other  words  would  be  used  ?]  The 
y  applies  to  what  is  strictly  interest.  This  is  a 
amfiagea,  which,  under  the  3  &  4  Will.  4,  a  42, 
16  jury  are  at  liberty  to  allow  or  refuse.    [Alder- 


1855. 

RODWAY 
V, 

Lucas. 


ofied,  if  any,  to  the 
adgment,  and  a  sum 
o  be  fixed  by  the 
the  said  superior 
uiy  three  of  them, 
he  approval  of  the 
Bof,  or  any  eight  of 
lom  the  Lord  Chief 
i  the  Lord  Chief 
be  three,)  unless  the 
m  more  than  such 
in  which  case  the 
e  taxed  in  the  ordi- 
nd  the  plaintiff  may, 
idgment,  issue  exe- 
)  expiration  of  eight 
he  last  day  for  ap- 
A  not  before:  pro- 
rs,  that  it  shall  be 
le  Court  or  a  Judge, 
9  or  after  final  judg* 
;  in  the  defendant  to 


defend  upon  an  application,  sup- 
ported by  satisfactory  affidavits 
accounting  for  the  non-appear- 
ance, and  disclosing  a  defence 
upon  the  merits.*' 

(a)  Enacts :  ''That,  on  all  debts 
or  sums  certain,  payable  at  a 
certain  time  or  otherwise,  the 
jury,  on  the  trial  of  any  issue  or 
any  inquisition  of  damages,  may, 
if  they  shall  think  fit,  allow  in- 
terest to  the  creditor  at  a  rate 
not  exceeding  the  current  rate  of 
interest,  from  the  time  when  such 
debts  or  sums  certain  were  pay- 
able, if  such  debts  or  sums  be 
payable  by  virtue  of  some  writ- 
ten instrument  at  a  certain  time ; 
or  if  payable  otherwise,  then 
from  the  time  when  demand  of 
payment  shall  have  been  made 
in  writing,  so  as  such  demand 

x2 
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^856^  8on,  B, — ^The  25th  section  says,  that,  in  all  cases  where  the 
claim  is  for  a  debt  or  liquidated  demand  in  money,  with 
or  without  interest,  arismg  upon  a  contract  express  or  im- 
plied, the  plaintiff  may  make  on  the  writ  a  special  miom- 
ment;  and  then,  by  the  27th  section,  if  the  defendant  doei 
not  appear,  the  plaintiff  may  proceed,  as  there  directed,  to 
sign  final  judgment  for  the  sum  indorsed  on  the  writ,  to- 
gether vrUh  interest  at  the  rate  specified.  Here  the  plain- 
tiff claims  interest — It  is  true  that  he  might  not  claim  it 
successfully  if  the  question  was  submitted  to  a  juiy :  bathe 
claims  it,  and  the  defendant  admits  the  claim.]  The  plain- 
tiff has  no  right  to  indorse  upon  the  writ  any  daim  whid 
requires  the  intervention  of  a  jury  under  the  3  &  4  WilL  i 
c.  42,  a  25.  [PoUock,  C.  B. — We  must  take  it  for  granted 
that  the  claim  is  not  made  without  some  foundatioa  H 
so,  it  was  the  duty  of  the  defendant  to  appear  and  questioD 
it;  not  having  done  so,  he  impliedly  admits  it  The  ob- 
ject of  the  enactment  was  to  prevent  the  expense  of  a  de- 
claration. MaiHn,  B. — If  the  25th,  26th,  and  27th  flec- 
tions of  the  statute  be  read  together,  it  is  evident  that  it  is 
the  claim  which  is  the  foundation  of  the  judgment,  and 
not  a  real  right  of  action.  The  statute  enables  a  special 
indorsement  to  be  made  of  any  claim  to  a  debt  or  liquidated 
demand,  and,  further,  of  any  claim  to  interest  Then  there 
is  a  notice  on  the  writ,  that,  if  the  defendant  does  not  9f- 
pear,  "  the  plaintiff  will  be  at  liberty  to  sign  final  judg- 
ment for  any  sum  not  exceeding  the  sum  above  claimed, 
with  interest  at  the  rate  specified:"  that  is,  the  plaintiff 
will  be  entitled  to  sign  judgment,  not  for  interest  reaDy 
due,  but  for  interest  claimed  on  the  writ  Parke,  B.— 
There  is  considerable  diflSculty  in  the  case.     Suppoee  a 

shall  give  notice  to  the  debtor  that  interest  shall  be  payable  la 

that  interest  will  be  claimed  from  all  cases  where  it  is  nowpft/aU* 

the  date  of  such  demand  until  by  law.** 
the  time  of  payment :  provided 
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im  is  made  for  interest  which  is  not  due  by  contract      ^1855^ 

her  express  or  implied,  in  what  way  is  the  defendant  to 

puie  it  ?    If  he  defends  the  action  and  goes  to  trial,  the 

7  may  give  it  as  damages.     The  Legislature  could  never 

76  intended  that  a  claim  should  be  inserted,  where  it 

3  opiional  with  a  jury  to  allow  it  or  not] 

lusk  shewed  cause  in  the  first  instance. — ^The  25th  sec- 
1  mentions  some  claims  on  which  interest  is  not  recover- 
e  without  the  intervention  of  a  jury,  viz.  cheques  and 
iiantees.  [Alder son,  B. — ^The  Act  says  that  interest  is 
be  calculated  "at  the  rates  specified:"  that  is,  the  rate 
tten  on  the  back  of  the  writ  The  conduct  of  the  de- 
dant  shews  that  he  admits  that  claim.  Parke,  B. — The 
ibt  which  occurred  to  my  mind  was,  that  the  statute 
J  contemplates  a  claim  for  interest  due  on  a  contract 
xress  or  implied,  and  was  not  meant  to  include  that 
ich  was  the  subject  of  inquiry  before  a  jury,  who  might 
night  not  allow  it  But  perhaps  the  difiiculty  may  be 
wered  in  this  way : — The  latter  part  of  the  25th  section 
8,  that  the  indorsement  shall  be  considered  as  particulars 
demand;  and,  therefore,  if  the  defendant  resists  the 
im,  the  plaintiflF  cannot  recover  for  anything  but  what 
nterest  by  contract  express  or  implied,  and  he  cannot 
:  the  jury  for  interest  under  the  3  &  4  Will.  4,  c.  42.] — 
>  was  then  stopped  by  the  Court. 

Parke,  B. — The  difficulty  which  I  felt  in  this  case 
ans  to  me  to  be  obviated  by  the  consideration  which  I 
ve  just  mentioned.  In  my  opinion,  the  indorsement 
?eu  by  the  statute  applies  solely  to  claims  which  are 
,^ted,  and  do  not  depend  on  the  finding  of  a  jury, 
^e  language  of  the  25th  section  is,  "  where  the  claim  is 
•  a  debt  or  liquidated  demand  in  money,  with  or  without 
^^rest,  arising  upon  a  contract  express  or  implied ;"  and 
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l^^  reading  that  clause  aooording  to  its  ordinary  grammatial 
construction,  it  means  interest  due  upon  a  contract  expras 
or  implied,  and  does  not  apply  to  any  case  in  which  it  is 
optional  vdth  the  jury  to  give  interest  as  they  may  be 
advised  according  to  the  justice  of  the  casa  That  beiog  80^ 
we  cannot  at  present  determine  upon  the  &ce  of  this  pu^ 
ticular,  what  is  the  description  of  interest  which  the  plain- 
tiff claims  ?  It  may  turn  out  that  it  is  not  a  liquidated 
demand ;  but  if  so,  the  proper  course  was  for  the  defi^dant 
to  appear  to  the  action,  and  then,  as  the  indorsement  is  to 
be  considered  as  particulars  of  demand,  the  claim  would  be 
confined  to  interest  rightfully  due  by  contract  ezpreflB  or 
implied. 

Alderson,  B. — It  seems  to  me  that  the  special  indent 
ment,  allowed  by  the  statute,  is  of  a  claim  only;  andtbe 
defendant)  if  so  disposed,  may  dispute  it  by  appearing,  and 
then  the  indorsement  assumes  the  form  of  particulais  of 
demand.     Now,  suppose  in  this  case  there  had  beaiado* 
claration,  with  these  particulars  annexed  to  it,  and  the 
defendant  had  appeared  and  admitted  the  entire  daim, 
would  he  not  have  been  liable  to  pay  interest  at  the  rate 
specified?    Surely   he    would,  inasmuch  as   he  conceded 
that  he  was  bound   by  law  to  pay  the  interest  claimed. 
Then,  is  not  the  defendant's  non-appearance,  where  the  rate 
of  interest  claimed  is  specified  by  indorsement  on  the  wnt> 
equivalent  to  that  ?     In  my  opinion,  it  is  the  same  as  if  the 
defendant  admitted  every  word  of  the  indorsement  to  be 
correct,  and  that  he  was  bound  to  pay  the  whole  demand. 
Then,  what  is  the  demand  ?     It  is  a  demand  of  a  debt  and 
interest;  and,  if  the  defendant  admits  it,  he  ought  top^y 
it     Again,  suppose  the  plaintiff  by  his  indorsement  say** 
"I  claim  for  ten  sacks  of  flour,  for  which  you  owe  me  201- 
with  interest  at  lOi.  per  cent ;"  if  the  defendant  n^ect« 
to  appear,  does  he  not  admit  that  he  owes  20i.  for  ten  sad^ 
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flour,  and  101.  per  cent  interest?    That  being  so,  is  not       ^^f^ 
'eiything  stated  in  the  special  indorsement  eo  ipso  evi- 
iDoe  of  the  hct,  with  this  limit,  that  the  plaintiff  cannot 
ive  judgment  for  a  greater  sum  than  is  stated  in  the  in- 
memenL 

Martin,  B. — I  have  already  expressed  my  opinion  on 
fi  subject  The  very  great  majority  of  cases  for  which 
tioDS  are  brought  ^i^  debts  or  money  demands  to  which 
ere  is  no  defence.  It  was  considered  extremely  desirable 
al  in  such  cases  the  parties  should  be  put  to  the  least 
nible  expense.  In  many  of  such  cases  interest  is  payable ; 
id  by  the  25th  section  the  plaintiff  is  authorised  to  make 
liudorsement  in  the  form  contained  in  Schedule  A. ;  and 
is  dear  to  me,  that  under  it,  interest  may  be  claimed. 
ye  right  to  sign  judgment  is  upon  the  claim ;  and,  as  in- 
fest may  be  lawfully  claimed,  I  think  judgment  may  be 
;Ded  for  it  This  seems  to  me  to  be  the  plain  and  precise 
Qguage  of  the  enactment ;  and  that,  in  order  to  carry  out 
e  intention  of  the  Legislature,  no  more  appropriate  Ian- 
age  could  have  been  used  As  to  the  advantage  of  the 
lactment,  it  is  well  known  to  have  been  exceedingly  great, 
the  holder  of  a  dishonoured  bill  of  exchange  were  told 
lat  he  could  not  recover  interest  by  a  special  indorsement 
I  the  writ  t^  would  in  many  cases  abstain  from  making 
.which  would  be  most  injurious  to  defendants.  The  case 
liferent  fix)m  that  of  Rogers  v.  Hunt  (ct)y  for  there  the 
laim  was  for  the  expenses  of  noting. 

On  the  following  day, 

Pollock,  C.  B.,  said — In  the  case  of  Rodway  v.  Lucas, 
rhich  was  argued  before   us  yesterday,  and  in  which  we 

(a)  Ante,  p.  474. 
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ileciJed  that  the  25tb  section  of  the  Common  Law  Proceilun 
Act,  1852,  authorised  interest  to  be  claimed  by  theepeeislin- 
doraement  ou  the  v/rlt;  we  wish  that  it  should  be  distinrtly 
understood  by  the  profession,  that  in  all  cases,  except  InQt  dl  I 
exchange  and  promissory  notes  (as  to  which  it  is  the  ami 
practice  of  the  Court  to  allow  interest  as  a  matter  ofocww 
when  the  jury  give  averdict  for  the  plaintiff),  if  we  find  thit 
any  party  not  entitled  to  interest  under  an  express  or  implied 
contract  shall,  nevertheless,  claim  it  by  a  special  indoM- 
ment  on  the  writ,  in  order  to  gain  an  improper  ailvantm 
and  in  default  of  appearance  sign  judgmtnt  for  a  larger  lOB 
than  he  is  really  entitled  to,  we  will  not  only  set  audi 
such  judgment,  but  visit  the  attorney  with  the  conse<iuefiai 
of  his  abuse  of  the  law,  by  making  him  pay  the  cusU. 

Rule  refuawi 
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:WABT  and  Another  v,  Hugh  M*Kean,  j^^  3q^ 

uration  stated,  that  the  plaintiffs,  being  bottle  The  pUunti£&, 
irs  at  Alloa,  in  Scotland,  and  being  about  to  fitcturenin 
igent  at  Leith,  the  defendant,  in  consideration  ^40  entered 

into  n^gotia- 
f.WK,  for  the  employment  of  the  latter  as  their  agent  at  Leith  for  the  sale 
On  the  4ih  January,  1841,  W.  M'K.  wrote  to  the  plaintifb,  and  offered  to  act 
pon  certain  terms,  amongst  which  were  the  following : — "  First.  All  bottles 
•or  risk,  and  all  monies  received  for  you  to  be  duly  accounted  for  by  me  and 
I  from  time  to  time.  Fourthly.  Security  to  be  found  for  my  intromissions 
of  5002.  sterling."  W.  M'K.  was  appointed  by  the  plaintifEB  to  act  as  their 
'  sent  to  him  the  following  form  of  guarantee,  which  he  transmitted  to  his 
fendant,  and  which  was  duly  executed  by  the  defendant : — **  Gentlemen, — I 
»  gfuarantee  my  brother  Mr.  W.  M'K's.  intromissions,  as  your  agent  in  Leith, 
>f  500/.  sterling;  and  I  am,  &c.,  H.  M'K.  To  Messrs.  S.  &  Co.  (the  plain- 
fendant  never  asked  for  nor  received  any  information  as  to  the  nature  of  his 
['K's.,  employment,  nor  was  he  aware  of  the  times  and  manner  in  which 
M  to  account  to  the  plaintiffs.  The  word  **  intromission"  is  a  term  partly 
r  mercantile,  and  signifies  dealings  with  stock,  goods,  and  cash  of  a  prin- 
ato  the  hands  of  his  agent,  and  to  be  accounted  for  by  the  agent  to  his 
n  after  the  commencement  of  the  agency,  it  was  agreed  between  the  plain- 
'K.  that  the  latter  should  furnish  to  the  plaintiffs  every  six  months  an  ac- 
3f  the  stock  sent  by  them,  and  of  cash  received  by  him  from  customers, 
^ntinued  for  about  a  year  and  a  half,  when  an  agreement  was  entered  into 
aiutiffd  and  W.  M'K.,  but  without  the  defendant's  knowledge  or  consent, 
hould,  from  time  to  time,  make  his  promissory  notes  payable  four  months 
7onr  of  the  plaintiffs,  and  that  he  should  send  them  to  the  plaintiffs  at  the 
ne  note  per  month ;  and  that,  on  the  notes  becoming  due,  W.  M'K.  should 
plaintiffs  an  account  of  all  the  debts  or  sums  he  had  collected  from  their 
1  that  the  plaintiffs  should  send  him  such  an  amount  of  cash  as  would, 
the  money  already  in  his  hands,  enable  him  to  take  up  the  notes.  This 
immediately  acted  upon,  and  was  continued  to  be  acted  upon  by  the  plain- 
K.  until  the  termination  of  his  employment  as  their  agent.  The  notes  were 
it  of  the  plaintiffs  without  reference  either  to  the  amount  of  the  stock  re- 
M*K.  for  sale,  or  to  the  amount  of  sales  made  by  him,  or  to  the  out- 
er to  the  proceeds  of  sales  or  sums  collected  by  him  from  the  customers 
in  his  hands ;  and  it  sometimes  happened,  that  notes  were  made  by  him 
lany  hundreds  of  pounds  the  value  of  the  stock  received,  of  the  outstanding 
he  proceeds  or  sums  collected  by  him.  These  notes  on  being  transmitted 
3  were  indorsed  by  them  to  their  bankers  who  gave  them  a  cash  credit 
te  same  were  always  duly  honoured  on  arriving  at  maturity.  This,  how- 
lone  without  the  knowledge  or  consent  of  the  defendant.  One  of  the 
plaintiffs  in  requiring  W.  M'K.  to  make  the  notes  in  their  favour,  was  to 
wn  credit  and  to  furnish  them  with  funds  for  the  payment  of  the  duties ; 
otive  and  the  practical  effect  of  the  arrangement  was,  to  cause  W.  M'EL  to 
lonies  collected  by  him  more  promptly  to  the  plaintiffs  than  he  would 
)  done.  In  May,  1850,  W.  M'K.  ceased  to  be  in  the  employment  of  the 
tt  that  time  had  received  certain  monies  for  the  plaintiff  for  which  he  did 
it  able  to  account. 

upon  the  above  guarantee,  ffdd  per  Parke  B.,  A  Iderson  B.,  and  Martin  R, 
as  the  guarantee  left  the  mode  of  accounting  open  to  the  will  of  the  employers, 
adopted  a  reasonable  one,  the  agreement  between  the  plaintiffs  and  their 
1.,  as  to  the  mode  of  accounting  by  means  of  promissory  notes,  as  above 
.  not  discharge  the  surety  from  his  liability  upon  the  guarantee — PoUoch,  C.  B., 
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tiiat  they  would  employ  his  brother,  William  M'Kctui,! 
such  agent,  to  receive  and  sell  botllea  for  the  plsuutiffii, 
to  collect  and  pay  over  the  proceeds  of  such  nalestotit 
plaintiff,  agreed  to  guarantee  the  payment  to  the  pUintiS 
of  all  such  monies  as  William  U'Kean  should  r««i«. 
such  ^ent,  to  the  extent  of  5001. — AveTments:  tlullki 
plaintiff  from  thence  until  May.  1850,  employed  ffillim 
M'Kean  as  such  agent;  and  that,  during  such  agfiiicy,  bl 
received  on  account  of  the  plaintiffs  monies  which 
fused  to  pay  over;  and  at  the  expiration  of  such  emjJof 
meut,  there  was,  and  still  is,  due  to  the  plaintiSs  S70l- 

Tlje  defendant  pleaded  (inter  alia)  the  Statute  of  Limft^ 
tions,  and  also  a  plea  setting  out  the  agreement  hereiuAir 
mentioned,  between  the  plaintiSs  and  William  M'K« 
that  tho  latter  should,  on  account  of  the  sums  coll«Ul 
make  promissory  notes  payable  four  mouths  afterilaleU 
the  plaiutifb'  order;  and  alleging,  that,  in  pursuauc«(/l^ 
agreement,  William  M'Kean  made  three  such  pronuao^ 
notes  for  the  respective  sums  of  2Sil.  138.,  265^.  10*^iii 
1 72i.  5s.  6d. ;  and  that  time  wtis  thereby  given  tu  Williitt 
M'Kean  withoiit  the  defendant's  consent  Issue  h»«ii5 
becji  joined  on  the  plea^,  a  venlict  was  found,  byeonsefll." 
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Min  of  the  Slst  of  December,  and  now  make  you  the  fol-  l8Sfi. 
fti^  o£fer  to  act  as  agent  for  the  Alloa  glase-works  in  Stivabt 
lit  quarter  and  neighbourhood.  H'Kun. 

■Firet.  All  bottles  to  be  Bold  at  your  risk,  and  all  monies 
gored  for  them  to  be  duly  accounted  for  bj  me  and  re- 
tted to  you  from  time  to  time,  my  being  careful  as  to 
i  credit  of  the  parties  to  whom  they  are  Bold. 
"Second.  Regular  books  and  accounts  to  be  kept  by  me 
yoor  business,  and  these  to  be  always  patent  for  your 
paction.  Account  sales  to  be  rendered  at  the  end  of 
ji  month  or  wlien  required,  also  list  of  outstanding  debts 
1  MGomtt  current  every  three  weeks. 
'Third.  My  commission  to  be  2^  per  cent  on  all  monies 
Mired ;  and  all  charges,  such  as  portemge,  freight,  &c.,  to 
paid  by  you. 

"l^ouith.  Security  to  be  found  for  my  intromissions  to 
I  extent  of  500^  sterlii^.  I  shall  be  obliged  by  your 
rii^  me  a  coj^  of  the  letter  of  security  required,  and  my 
other,  Hugh  M'Kean,  agent  for  the  Scottish  Widows 
ind  and  Life  Assurance  Company,  London,  will  sign  it. 
"  Yours  very  respectfully,  W.  B.  M'Kean." 

William  M'Kean  was  thereupon  appointed  agent  to  the 
unti&,  and  shortly  afterwards  received  from  Mr.  Sand- 
[d,  one  of  the  plaintiffs,  the  following  letter  written 
ftim: — 

■•Randolph  Crescent,  6th  January,  ISil. 
'Dear  Sir, — Annexed  you  will  find  the  form  of  a  letter 
f  guarantee  to  be  written  out  and  signed  by  your  brother, 
liicb  I  Bend  you  at  Mr.  Stewart's  request  If  you  think 
te  sum  too  large,  you  might  fill  it  up  at  any  amount  you 
'i'li.  It  is  more  a  matter  of  form  than  anything  else;  but 
■  «e  require  a  guarantee  from  all  our  agents,  it  is  proper 
^  it  should  be  given  even  when  unnecessary. 

"  Tours,  &C.,  "  E.  D.  Sandford." 

tlie  fomi  of  the  letter  of  guarantee  refurrud  to  in  the 
•Iwie  leWer,  and  annexed  to  it,  was  as  follows : — 
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"LundoQ,  lltb  Januaiy,  IML 
"  Gentlemen, — I  hereby  agree  to  guarantee  my 
Mr.  W.  M'Kean's  intromiasioas  as  your  agent  in  Lratb,H 
the  extent  of  five  hundred  pounds  sterling. 

"  And  I  am.  Gentlemen,  your  obedient  Serm 
"  To  Messrs.  Stewart  &  Co.,  H,  MKm 

"  Bottle  Manufacturers,  Glass  Works,  Alloa." 

■ 

William  M'Eean  forthwitJi  transmitted  to  his  tmA| 
the  defendant,  the  above  letter  of  tho  6th  of  Januaiy,  Ift 
together  with  the  form  of  guarantee  annexed  thereW;  H 
shortly  afterwards  received  back  from  the  defetulaatl 
form  of  guarantee  duly  executed  by  the  defendant,  d 
handed  it  over  to  the  plaintiffs. 

The  letter  above  set  forth,  of  the  1th  of  January,  mi 
communicated   to   the   defendant     The    defendant  t 
ai;ked  for,  nor  received,  eitlier  from  the  plainfiffe  or  WlHl 
H'Kean,  or  from  any  other  quarter,  any  other  infon 
aa  to  the  nature  of  the  employment  of  William  M'K 
or  a.s  to  hia  own  liability  on  the  guarantee,  than  wld 
veyed  by  the  letter  of  the  Gtli  of  January  and  the  w 
gjorra  of  j^iarantee.     He  wsis  not  aware  of  the  l» 
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ring  continued  for  about  a  year  and  a  half,  the  following 
eement  was  made  between  the  plaintiffs  and  William 
Sean: — It  was  agreed  between  them,  but  without  the  m'Keaw. 
(wledge  or  consent  of  the  defendant,  that  William 
^ean  should,  from  time  to  time,  make  his  promissory 
es,  payable  four  months  after  date,  in  fervour  of  the 
ntifib,  and  send  them  to  the  plaintiff  at  the  rate  of  one 
3  per  month;  and  that,  on  the  notes  becoming  due, 
liam  M'Kean  should  transmit  to  the  plaintiff  an  ac- 
at  of  all  the  debts  or  sums  he  had  collected  from  their 
iomers;  and  that  the  plaintiff  should  send  him  such 
amount  of  cash  as  would,  when  added  to  the  money 
ady  in  his  hands,  enable  him  to  take  up  the  notes. 
B  practice,  so  agreed  upon,  was  immediately  acted  upon, 
continued  to  be  acted  upon  imtil  the  termination  of 
employment  of  William  M'Kean  by  the  plaintifis  in 
f,  1850;  and,  in  pursuance  of  such  practice,  William 
[ean  rendered  to  the  plaintifis  a  monthly  accoimt  of  all 
1  received  by  him.  The  notes  were  made  on  accoimt  of 
pbdntifib,  after  the  agreement  referred  to,  without  re- 
5Doe  either  to  the  amount  of  stock  received  by  William 
Eean  for  sale,  or  to  the  amoimt  of  sales  made  by  him,  or 
the  outstanding  debts,  or  to  the  proceeds  of  sales  or 
08  collected  by  him  from  the  customers  and  remaining 
bis  hands ;  and,  although  the  balance  occasionally  varied, 
|[eiierally  happened  that  notes  were  made  by  him  to  the 
tent  of  between  300Z.  and  500^.,  and  sometimes  to  the  ex- 
it of  8001.  and  900{.  over  and  above  the  value  and  amount 
the  stock  received,  of  the  outstanding  debts,  and  of  the 
oceeds  or  sums  collected  by  William  M'Kean.  The  notes, 
t  being  received  by  the  plaintiffs,  were  indorsed  by  them 
their  bankers,  who  gave  them  a  cash  credit  thereon;  and 
^  same  were  always  honoured  at  maturity  in  the  manner 
*^e  stated  to  have  been  agreed  upon. 
The  following  are  letters  and  extracts  from  letters  from 
•^liani  M'Kean  to  the  plaintiffs  in  reference  to  such  pro- 
^^•wy  notes: — 


aue  nest  moDtb,  and  i  lear  were  wm  n 
funds  collected  in  time  to  reiire  it" 

«  Leiili,  3r 
"  On  m;  return  home  this  morning,  I  1 
letter  from  Mr.  Stewart^  of  the  Alloa  Qlaa 
the  plMntiffe],  wishing  me  to  send  my  P. 
four  months,  and  inclose  to  him  in  London ; 
ing  sealed  this  letter,  he  adds  a  memoiaj 
diacomit  it  here,  and  remit  the  net  pn> 
With  this  object  in  view,  you  will  observe  1 
the  bill  [note],  and  you  know  I  cannot  d 
promissoty  note ;  I  have  therefore  sent  it  to 
needful  with  the  Western  Bank,  of  which  I 
Stewart  by  this  posL" 

"  Lrith,  29th  . 

"  It  is  my  intention  to  be  here  all  Satun 

wish  money  for  duties,  you  can  druw  for  i 

four  months,  as  there  will  be  tmly  one  bill  { 

after  next  month." 

"Leith.nth 
"Agreeably  to  your  Mr.  Stewart's  roqu 
cepted  another  draft  for  your  accommodatio 
iSOL  at  four  nvmths  from  6th  March,  ddv 
1625f.  at  present  running,  while  tlie  etoc 
recoverable  debts,  including  Cockbum's  i 
will  not  amount  to  7001.,  so  that  vdien  the  i 
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n  may  from  time  to  time  reqiiire  for  your  shipments  of        1865^ 

ittles,  I  agree  to  accept  your  drafts  on  me  at  four  months,  Stewart 

1  your  allowing  me  a  commission  of  one  per  cent  upon  m^Kban. 
Be  half  the  amount  of  your  transactions  throughout  the 


Mr," 


"  Leith,  30th  March,  1847. 

"  I  am  fevoured  with  your  Mr.  Stewart's  note  of  yesterday, 

ad  in  terms  of  it  now  inclose  you  my  P.  N.  635i.  1 2«.  6d, 

ran  to-morrow's  date,  and  forward  it  to  Glasgow  as  de- 

roi" 

"  Leith,  1st  April,  1848. 

"I  have  been  gradually  led  into  an  extent  of  bill  [notej 
ta&sactions  with  you,  which  I  never  contemplated  when 
he  proposal  was  made  to  me,  and  you  cannot  but  be  aware 
r  my  credit  should  suffer  from  your  allowing  the  bill  for 
i852.,  due  27th  ultimo,  to  be  noted,  (a  circumstance  that 
m  never  taken  place  since  I  have  been  in  business  on 
my  own  accoimt,  now  upwards  of  twenty  years),  and  sup- 
ponng  any  disaster  should  befall  me  in  business,  you  must 
yourselves  suffer  very  great  inconvenience  by  having  nearly 
2500{.  bills  [notes]  running  on  me  at  this  moment,  all  of 
ihicli  you  will  have  to  pay  as  they  conie  to  maturity.     I 
therefore  consider  it  as  much  your  interest  to  accommodate 
me^  as  it  is  my  interest  to  accommodate  you,  so  that  we 
may  gradually  work  off  these  heavy  obligations." 

"Leith,  31st  May,  1848. 
"  I  have  added  at  the  foot  of  the  accoimt  current,  a  note 

rfthe  acceptances  or  promissory  notes  of  mine,  &c.,  to  you 

fcr  bottles  to  be  shipped,  running  at  this  time,  amoimting  to 

8M71. 14«.  Qd," 

The  three  promissory  notes  mentioned  in  the  special  plea, 
fcrtke  sums  of  234i.  13«.,  of  265i.  10«.,  and  of  1721,  5«.  6d. 
weie  made  by  William  M'Kean  in  pursuance  of  the  agree- 
ment above  mentioned,  and  in  all  respects  in  the  same 
'^^Maier  and  subject  to  the  same  terms  and  conditions  as 
we  ptomisaory  notes  previously  made  by  William  M'Kean, 
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1855.  and  were  not  made  principally  on  account  of  such  monej 
Stewart  as,  at  the  times  of  making  the  last-mentioned  notes,  might 
M'Kean.  ^^^Q  been  due  from  William  M'Kean  to  the  plaintifim 
respect  of  such  proceeds  of  sales  as  are  mentioned  in  (he 
agreement  declared  on,  or  for  or  on  account  of  such  mooey  tt 
might  thereafter  become  payable  by  him  to  them  in  respect 
of  such  proceeds  of  sales ;  and  tHe  sum  of  370L,  in  the  dedar- 
ation  mentioned  as  due  to  the  plaintifi^  or  any  part  thereoC 
was  in  fact  neithercovered  by  the  said  three  notes,  nor  in- 
cluded in  the  proceeds  of  the  sales  made  by  William 
M'Kean  without  the  knowledge  or  consent  of  the  defendant 
William  M'Kean  became  a  bankrupt  in  May,  1850,  pre- 
viously to  the  last-mentioned  three  promissory  notes  being 
due,  and  on  their  arriving  at  maturity  after  the  bankmptcj, 
namely,  on  the  2nd  of  June,  the  19th  of  June,  and  on  the 
24th  of  July,  1850,  respectively  were  paid  or  retired  by  the 
plainti£&. 

In  May,  1850,  at  which  time  William  M'Kean  ceased  to 
be  in  the  employment  of  the  plainti£^  he  had  in  his  handa 
sums  of  money  belonging  to  them,  which  he  had  previouaty 
received  as  their  agent,  and  which  have  not  since  been  paid 
over  to  them  on  their  account.  William  M'Kean  was  paid 
a  commission  at  first  of  one,  and  afterwards  of  half  per 
cent  on  all  promissory  notes  so  made  as  aforesaid. 

In  mercantile  business  conducted  by  agents  in  Scotbnd 
and  elsewhere,  great  practical  diflBculty  is  generally  expe- 
rienced in  getting  money  out  of  the  hands  of  the  agent 
One  motive  of  the  plaintiflfe  in  requiring  William  M'Kean 
to  make  promissory  notes  in  their  favour  was  to  increase 
their  own  credit^  and  to  ftimish  them  with  ftmds  for  th« 
payment  of  the  duties  and  otherwise ;  but  one  motive  alao 
was  to  compel  William  M'Kean  to  make  a  monthly  instead 
of  a  six  monthly  account  of  monies  paid  into  his  hands; 
whilst  the  motive  of  William  M'Kean  in  entering  into  the 
agreement  was  to  obtain  a  commission  on  the  amount  oi 
such  promissory  notes. 
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le  practical  effect  of  the  agreement  in  question  was  to 
»  William  M'Eean  to  retain  less  money  belonging  to 
plaintiff  in  his  hands,  and  to  compel  him  to  pay  over  m'Kean. 
sums  collected  by  him  more  promptly  and  more  fre- 
ntly  than  he  had  been  in  the  habit  of  doing,  or  vras 
nd  by  agreement  to  do,  previously  to  the  adoption  of 
ipractioa  The  mode  of  proceeding  in  respect  of  the 
ring  of  the  promissory  notes  in  question,  although  not 
Bown  amongst  merchants  in  Scotland,  is  not  generally 
3ti8ed  in  that  country. 

le  defendant  gave  no  consent  to  the  agreement  and 
:tice  above  mentioned,  of  making  the  promissory  notes 
waid,  but  considered  that  William  M'Kean  would  trans- 
the  monies  received  by  him,  from  time  to  time,  to  the 
ntiff  through  a  banker. 

lie  causes  of  action  accrued  within  six  years  of  the  suit; 
prior  to  the  six  years  next  before  its  commencement, 
liam  M'Eean  retained  in  his  hands  various  sums  of 
ley  belonging  to  the  plaintiffs,  and,  contrary  to  his  duty 
gent,  did  not  account  to  the  plaintiffs  for  such  sums, 
le  defendant  contended  that  he  was  not  liable  for 
liBums. 

le  question  for  the  opinion  of  the  Court  was,  whether 
plaintiffi  or  the  defendant  were  entitled  to  recover.  By 
8ent  of  the  parties,  the  Court  was  to  be  at  liberty  to 
1  with  the  case  in  the  same  manner  as  if  the  pleadings 
I  raised  the  questions  capable  of  being  raised  upon  the 
» stated  in  the  casa  If  the  Court  should  be  of  opinion 
t  the  plaintiflfe  were  entitled  to  recover,  the  case  was  to 
^enred  back  to  the  arbitrator  to  determine  for  what 
ount  the  verdict  was  to  be  entered  for  them ;  but  if  the 
^  should  be  of  opinion  in  favour  of  the  defendant,  a 
^  or  nonsuit  was  to  be  entered  for  him  as  the  Court 
^d  direct. 

The  case  had  been  argued  in  last  Michaelmas  Term  (Nov. 
)•  but  the  Court  directed  that  it  should  be  re-argued. 

^^^  X.  Y  Y  EXCH. 


lately  laid  down  by  thia  Court,  that  it  ie 
of  the  creditor  to  make  any  ooinmunicati< 
ence  to  the  transaction,  to  the  surety :  Ho 
auranee  Company  v.  Lloyd  (a).  Now,  ai 
general  terms  of  the  guarantee,  the  phuntif 
in  making  any  such  reasonable  i 
i^nt  aa  they  might  think  fit  and  ( 
pose  of  carrying  on  the  agency.  For  the  ss 
were  also  entitled  to  make  any  mmnte  all 
terms  of  carrying  on  such  busineaa  with  thei 
be  contended,  that  the  alteration  effected  i 
transmitting  to  the  {JaintifTs  the  money 
agent  was  prejudicial  to  the  surety,  and 
from  all  liability  under  his  guarantee.  But 
does  not  coufine  the  plaintiffs  to  any  par 
transmitting  the  amounts  which  might  becc 
from  their  agent  And  it  also  appears,  tb 
Uie  mercantile  usE^e  in  such  cases,  the  mom 
every  six  months;  bo  that  the  arrangemer 
accounts  between  the  plaintiff  and  their  aj 
by  promissory  notes,  in  fact  short^ied  the  t 
and  that  is  according  to  the  finding  ol 
Time  therefore  was  not  given  to  the  debt* 
for  the  arrangement  appears  to  have  aiisei 
culty  existing,  in  that  character  of  dealing. 
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iroad  propodtiou,  that>  where  a  party  agrees  to  become  ^  1855^ 
miety  for  another,  and  the  terms  upon  which  the  principal 
ud  agent  act  are  altered,  the  surety  is  discharged,  unless  such 
aheration  is  expressly  provided  for  and  authorised  by  the 
agreement  And  this  proposition  is  true,  although  it  be  not 
Afiwn  that  the  surety  is  prejudiced  by  the  alteration.  The 
agreement  must  be  literally  carried  out,  and  no  equivalent 
is  allowable:  Whitcher  v.  Hall  (a).  In  Boniar  v.  Mac- 
iffMld  Qi),  Jjord  Brougham  says,  "  The  rule  as  extracted 
fiwn  the  English  authorities,  Evans  v.  WhyU  (c),  Eyre  v. 
to/drop  (d),  Archer  v.  Hale  (e),  Whitcher  v.  Hall,  is,  that 
any  variance  in  the  agreement  to  which  the  surety  has 
rabflcribed,  which  is  made  without  the  surety's  knowledge 
orooBsent,  which  may  prejudice  him,  or  which  may  amount 
to  a  substitution  of  a  new  agreement  for  a  former  agree- 
ment, even  though  the  original  agreement  may,  notwith- 
rtanding  such  variance,  be  substantially  performed,  will  dis- 
okarge  the  surety.  Ab  to  Scotland,  in  Bell's  Principles  (J) 
Aerule  is  laid  down,  that  'the  cautioner  is  freed  by  any 
eaaatial  change,  consented  to  by  the  creditor  on  the  prin- 
cqial  obligation  or  transaction,  without  the  knowledge  or 
M»nt  of  the  cautioner,'  which  is  supported  by  the  author- 
ititt  there  referred  to."  With  respect  to  the  meaning  of 
fte  agreement  imder  which  the  defendant  became  surety,  it 
ii  clear,  from  the  terms  of  the  letter  of  the  4?th  of  January, 
IMl,  written  by  William  M'Kean  to  the  plaintifis,  that  the 
Bwney  he  should  receive  on  account  of  the  business  in 
which  he  was  to  act  as  their  agent,  was  to  be  remitted  to 
them  at  once ;  the  first  clause  in  that  letter  bemg,  "  all 
lacmieB  received  for  them  to  be  duly  accounted  for  by  me, 
8nd  remitted  to  you  from  time  to  time."  It  is  evident,  there- 
fore, that,  according  to  the  terms  under  which  WUliam 
M'Kean  was  appointed  the  plaintiflFs'  agent,  he  was  not 

(a)  5  B.  &  C.  269.  {d)  3  Madd.  221 . 

W  3  H.  L.  Cas.  226.  {e)  4  Bing.  464. 
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entitled  to  retain  their  mooey  in  liis  hands.  The  (|ua!tiaa, 
tlieu,  is,  whether  that  agreement  has  been  altereJ.  Tlw 
arrangement  entered  into  between  the  plainti^  and  tlini 
agent  varied  the  agreement.  The  debtor  had  time  gneo 
liim  for  the  payment  of  Lis  debt  to  the  ploinLitTg.  Is  aw 
where  the  agent  had  become  liable  ou  his  promissorj  noW 
for  a  larger  sum  than  that  which  lie  might  have  recawi 
on  account  of  the  plaintiffs,  he  could  not  be  called  apes 
to  pay  over  such  amount  to  them  Such  debts,  for  whiiiiit 
was  responsible  to  the  plaintiffe,  did  not  become  due  ui 
payable  to  them  according  to  the  terms  of  the  or^iail 
agreement  The  plaintiffe,  by  such  an  arrangement,  sukt 
tuted  a  new  agreement  in  Ueu  of  that  entered  into  bj^  tb« 
defendant.  And,  moreover,  the  defendant  was  prejudiwJ 
by  the  mode  of  carrying  on  business  contrary  to  the  leoU 
of  hia  agreement  The  promissory  notes  were,  in  tnrti 
given  by  William  M'Kean  for  the  accommodation  of  ft* 
plainti^  to  enable  them  to  raise  money  to  pay  theduti* 
In  some  instancee  notes  were  given  by  the  agent  filf 
amounts  far  exceeding  his  debts  to  the  plaintiife,  and  e*aa 
beyond  the  value  of  the  stock  received  by  him  and  of  llw 
outstanding  debts,     And  the  defendant  is,  iu  fact,  souglilt' 
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BTIN,  B. — After  stating  the  case,  his  Lordship  said,  that      ^  1855.^ 
IS  of  opinion  the  plaintiffs  were  entitled  to  recover  (a).      Stewart 


DEBSON,  B. — In  this  case  I  am  also  of  opinion,  as 
d  I  was  at  the  first  argument,  that  the  judgment  must 
'  the  plaintifik  This  is  an  action  on  a  guarantee,  by 
the  defendant  guaranteed  as  follows : — "  I  hereby 
Qtee  my  brother's,  Mr.  W.  B.  M'Kean's,  intromissions, 
IT  agent  in  Leith,  to  the  extent  of  500L  sterling."  It  ap- 
Ijthat,  on  the  4th  of  January,  1841,  a  letter  had  passed 
sn  the  plaintiffs  and  the  defendant's  brother,  by  which 
tier  became  the  plaintiffs'  agent  on  certain  specified 
;  but  as  this  letter  was  not  communicated  to  the  de- 
it^  it  can,  I  think,  have  no  bearing  on  the  proper  con- 
on  of  the  defendant's  guarantee,  which  must  be 
ned  according  to  its  plain  words  without  reference  to 
dc  £acts,  for  no  such  facts  were  within  the  defendant's 
sdga  There  is  no  doubt  about  the  meaning  of  the  word 
Diissions,"  it  is  found  as  a  fact  in  the  case,  that  it  is 
I  signifying  "  dealings  with  stock,  goods,  and  cash  of 
cipal  coming  into  the  hands  of  an  agent,  and  to  be 
ted  for  by  the  agent  to  his  principal"  The  guarantee, 
>re,  expanded  is  this : — "  I  hereby  guarantee  my 
r's  dealings  in  stock,  &c.,  as  your  agent,  and  his  ac- 
ig  to  you  for  the  same."  No  particular  mode  of 
^  except  that  he  must  deal  as  an  agent,  and  no  par- 
mode  of  accounting  for  cash  received,  is  speci- 
The  natural  conclusion  is,  that  any  such  dealing  and 
ich  accounting  is  guaranteed.  Accordingly,  we 
lat  the  mode  of  accoimting  specified  in  the  letter 
4th  of  January,  1841,  was  shortly  after  changed 
six-monthly  accounting,  which  it  seems  was  the 
mode  amongst  merchants  in  similar  cases,  and 
lot  doubted  that  this  change  was  within  the  guar- 

lis  Lordship  stated  that      during  the  whole  of  the  argu- 
not  prepared  a  written      ments. 
^ntf  as  he  was  not  present 


V. 

M'KsAZf. 


intended  to  be  the  amount  of  the  expected 
from  the  sales  of  the  plamtifTs  stock  in  bis 
Buch  bills  should  be  drawn,  one  in  every  su' 
Mid  that  when  the  first  bill  became  due,  i 
vided  for  out  of  the  monthly  sales  if  they  : 
sum  mentioned  in  the  bill,  and  if  Q0i>  that 
brother  should  pay  that  amount,  and  the 
provide  the  residue.  The  eflfect  of  this  i 
of  payment  of  the  monies  due  from  the  ag 
tifis,  month  by  month,  of  the  sums  receive 
the  expiration  of  the  first  four  months  of  1 
and  would  never  cause  the  agent  to  paj 
arrangement  was  literally  persevered  i 
more  than  the  monies  received  by  him  on 
count.  It  is  this  arrangement,  it  is  said, ' 
the  defendant.  I  agree,  if  any  particulai 
the  foundation  of  the  contract,  that  any  < 
advantageous  or  not,  I  think  that  does  not 
charge  the  surety,  for  it  is  a  material  variat 
of  his  contract,  and  he  has  a  right  to  sa; 
fcedera  veni."  Butwhere,  as  here,  the  contra 
the  defendant  guarantees  any  intromissions 
the  only  real  question  is,  are  these  arrange! 
sions  V  It  seems  to  me  they  are.  If  it  v 
think  I  should  also  say  that  they  are  n< 
and  prejudice,  but  the  reverse,  to  the  atui 
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re  sufficiently  before  the  Court     The  first  and  main  ques- 

i(m  which  arises  in  this  case  is,  what  is  the  meaning  of  the 

^larantee  given  by  the  defendant?     It  is  an  agreement      M'Kban. 

wtireen  the  plainti£&  and  the  surety;  and  whatever  the 

igreement  with  the  surety  imports  cannot  be  varied  by  the 

itaintifb.  What  then  is  the  agreement  between  the  plaintiffs 

lad  the  surety?    If  it  is  a  guarantee  of  the  honesty  and 

pod  conduct  of  the  principal  in  any  particular  course  of 

lealing  with  the  plaintiffs,  that  course  of  dealing  is  a  part 

if  the  agreement  of  the  plaintiffs  with  the  surety,  and  the 

lUntifib  cannot  alter  it  and  hold  the  surety  liable  ;  and  if 

Ittt  be  done  the  surety  is  discharged,  either  with  respect 

iotike  particular  circumstances  in  which  the  variation  takes 

phoe,  or  altogether  temporarily  or  permanently  according 

to  the  nature  of  the  variation.    But  if  the  course  of  dealing 

■  left  to  the  option  of  the  plaintiffs,  entirely  or  within  cer- 

tim  limits,  the  variation  of  the  course  of  dealing,  entirely 

ornithin  those  limits,  is  allowed  by  the  contract  itself,  and 

the  soiety  cannot  complain  of  a  variation  which  he  has 

bimself  agreed  to  by  the  original   contract.      Now   this 

pwrantee  must  be  interpreted  according  to  the  ordinary 

Daeaning  of  the  words  used  in  it,  and  with  reference  to  the 

bets  in  evidence  which   are    admissible   to   aid   in    the 

instruction. 

These  facts  are,  that  it  was  sent  to  the  defendant  by  his 
kwther,  who  had  already  been  appointed  agent  to  the 
plaintifb  imder  a  promise  to  obtain  a  guarantee  from  the 
defendant,  and  was  in  the  form  drawn  out  by  the  plaintiffs, 
ud  sent  in  a  letter  to  the  defendant's  brother,  which  letter 
^  the  only  fact  foimd  to  be  known  to  the  defendant 
besides  the  guarantee  itself. 

From  these  two  documents  the  defendant  knew  that  the 
iWntife  weace  bottle  manufacturers,  and  that  the  de- 
ferfant's  brother  was  to  be  appointed  their  agent ;  that  the 
d^dant's  guarantee  was  a  necessary  condition  of  the 
wother  8  being  appointed  such  agent  to  them ;  but  he  did 


them.  What,  then,  is  the  construction  of  1 
The  terms  are,  "  I  hereby  agree  to  guarantee 
Mr.  W,  B.  M'Eean's,  mtromUaioTis,  as  y 
Leith,  to  the  extent  of  500!.  sterling;  and  I  a 
your  obedient  servant,  H.  M'Kean.  To  U 
and  Co.,  bottle  manuiacturerB,  Glass-works, 
term  intromissions  is  explained  in  the  case, 
partly  legal,  partly  mercaatile,  and  ugni£es 
Htock,  goods,  and  cash  of  a  principal  coming  : 
of  an  agent,  and  to  be  accoimted  for  by  the  agi 
cipaL  The  meaning,  then,  of  the  guarantee 
mind,  and  may  be  expressed  thus : — "  In  o 
your  employing  my  brother  as  your  agent  ai 
factureis,  I  guarantee  bjm  in  his  dealings  w; 
goods,  and  cash  coming  to  his  hands  as  sue! 
are  to  be  accoimted  for  by  him  to  you  in  i 
way  you  may  direct."  For  there  is  not  a 
fix  the  mode  of  accounting  according  to  t 
adopted  between  them,  or  any  other  _^a:ecl  "pU 
leaves  the  mode  of  accounting  open,  and  tl 
employer  alone  is  to  regulate  that,  within 
reason;  or  as  the  principal  and  agent  ma} 
employment  as  agent  in  the  sale  of  bottlet 
iaithful  performance  of  the  duty  of  the  t 
employment.  Had  it  been  material  in  thi 
defendant  to  be  liable  only  for  the  then  mad 
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1  never  inquired  about  it,  nor  even  knew  that  his  brother  .  ^  \ 
d  been  employed  at  all  as  agent  before  the  date  of  the  Stkwabt 
enuitee.  Such  being,  in  my  opinion,  the  true  construe-  M'KsAif. 
D  of  the  written  contract,  the  alteration  in  the  mode  of 
wonting,  (if  it  was  one),  by  the  first  agreement  made  after 
I  commencement  of  the  agency  or  by  the  second,  is  alto- 
ha  immaterial  It  is  no  violation  of  the  agreement 
ii  the  defendant,  the  surety,  for  there  was  no  engage- 
nt  to  the  defendant  that  the  accoimting  should  be  in 
f  particular  mode  or  at  any  tima  The  plaintiff  alone 
re  to  regulate  that,  in  whatever  way  they  chose  to 
idact  their  business  with  their  agent  and  the  agent  as- 
ted  to, — ^if  to  insist  on  payment  in  a  month  or  six  months 
ike  monies  received,  if  to  pay  in  cash  or  bills  drawn  and 
epted  by  others  or  by  himself,  if  they  wished  him  to 
d  his  own  acceptance  and  to  apply  the  proceeds  to  the 
onent  of  it^  is  wholly  immaterial,  because  there  is  no 
xiladon  by  the  surety,  and  consequently  no  obligation 
him  on  the  part  of  the  plaintiff,  that  any  particular 
de  of  paying  or  accounting  should  be  adopted.  If  the 
nmtee  had  expressly  or  impliedly  stated  that  the  surety 
J  to  be  responsible  only  for  intromissions  of  the  agent  in 
wde  then  used,  any  deviation  from  that  plan  would 
^e  discharged  the  surety  as  to  the  transaction  in  which 
'  variation  took  place.  I  think  the  last  agreement,  being 
«viation  firom  that  plan,  would  have  had  that  effect  if  it 
>dd  be  construed  to  authorise  the  agent  to  keep  the 
>Hi«8  in  his  hands  till  the  bills  were  due  in  order  to 
isfythem,  for  that  would  be  to  give  time  to  the  surety  by 
rinding  agreement,  and  so  would  be  a  variation  in  the 
tttract  with  the  surety,  and  so  would  discharge  him  firom 
Wityfor  those  sums,  but  for  those  only;  and  I  rather 
^  Buch  was  the  effect  of  the  last  agreement. 
If  the  case  turned  upon  this  point,  it  would  be  a  matter 
feet  to  be  inquired  into,  what  part  of  the  sums  received 
J  the  agent  were  actually  kept  back  in  that  way.     But  as 
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I  thiuk  the  surety,  the  defendant,  is  not  to  be  coiiMiJimi 
as  haring  stipulated  for  any  particular  thW*  of  carrying 
on  tJte  agency  buaijiees,  the  defendant  is  not  discharged  bj 
any  of  the  alterations  which  were  made  in  this  case.  Thej 
were  still  in  an  agency  account  But  if  the  agency  bmohoI 
Iiad  been  entirely  at  an  end,  and  the  principal  emplojd 
only  as  an  accommodation  drawer,  doubtless  the  defbndnt 
would  not  have  been  responsible  for  the  princiiwil  ialhil 
character;  but  the  superadded  pnietice  of  giving  iiotata 
the  plaintlfTs'  accommodation,  accompanied  by  a  directin 
to  apply  the  monies  received  as  agent  to  those  pa}Tafllift 
does  not  destroy  the  agency  a^cotmt  any  more  than  if  i» 
plaintiEFa  had  agreed  with  the  agent  to  be  jointly  conoemid 
with  him  or  to  employ  him  in  another  mode.  Theli^ 
fendant  is  still  responsible  only  for  the  sums  reccivwt  fcr 
bottles  sold  by  the  agent  as  such,  which  is  within  the  iatn>- 
missions  mentioned  in  the  guarantee  itself,  and  for  the  Jm 
application  of  those  sums  as  directed  by  the  plaintife;  W 
he  is  not  made  in  any  way  responsible  for  the  di»ira( 
accoimt  as  such,  or  for  the  due  payment  of  the  Irilbto  ' 
which   he   has  not  received   the-    full   amount  bv  salea  li 
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iffii  and  William   M'Kean,    (the   person   whose   conduct      ^  1655. 
ns  guaranteed),  was  originally  a  mere  agency ;   he  was      Stkwart 
» leoeive  goods,  (glass  bottles),  sell  them,  and  account  to      M'Kban. 
the  plaintifl^  for  the  proceeds.     This  agency  account  was 
ifterwards,  by  contract  between   the  jHindpals  and  the 
agents  turned  into  a  r^ular  accommodation  drawing  ac- 
HKmt,  which  continued  for  eight  or  nine  years,  for  which 
Ike  agent  received  a  commission,  and  put  his  name  to  bills 
ind  notes  to  an  amount  far  beyond  the  goods  he  had  to  dis- 
fm  €i  and  ultimately,  (as  might  be  expected  from  such 
ladings),  he  became  a  bankrupt,  with  some  proceeds  of  the 
|Unti£&'  goods  in  his  hands  not  paid  over,  to  recover  which 
the  action  is  brought.     There  is  no  difficulty  about  any 
peition  of  pleading,  inasmuch  as  the  Court  is  at  liberty  to 
U  with  the  case  in  the  same  manner  as  if  the  pleadings  had 
nned  any  questions  capable  of  being  raised  upon  the  facts 
teted;  and  as  this  is  not  a  special  verdict,  but  a  special  case, 
the  Court  is  entitled  to  take  notice  of  any  conclusion  of  fact       * 
rtich  necessarily,  or  indeed  reasonably,  follows  from  what 
ii  found  in  the  case. 

The  offer  by  William  M'Kean  to  the  plaintiffs,  to  act 

iB  their  agent,  and  to  give  security  by  his  brother,   Hugh 

M'Kean,  the  present  defendant,  was   dated  the  4th  Jan- 

wiy,  1841 ;   the  guarantee  itself  was  dated  the  11th  Jan- 

ttaiy,  1841.     For  the   purpose  of  discussing  the  matter, 

I  will  suppose  that  the  application  had  been  made  to  the 

defendant  to  become  security  not  in  1841,  (but  seven  years 

*fter),  namely  in  1848,  (which  might  have  been  in  substi- 

totion  of  another  surety  deceased),  and  that  the  guarantee 

D^e  by  the  defendant  to  the  plaintiffs  was  in  the  form  in 

which  we  now  find  it     Now  it  appears  to  me  that  the  deal- 

Digs  between  the   plaintiffs  and  William   M'Kean   could 

W  at  that  time,  fairly  and  tnily,   and   indeed  scarcely 

Without  fraud,  be  described  as  "an  agency  account  /a?'  the 

^^f  glass  bottles/'     It  Avas  something  far  beyond,  and 
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very  different  from  that;  it  bad  become  not  aradeal- 
ally  or  occasionally,  but  by  contract  and  agreemeni  W 
tween  the  plainti^  and  William  M'Kean,  a  reguli 
modation  drawing  account  with  a  commission  of  1  per  ceoL 
at  first,  and  afterwards  (I  presume  as  the  transactions  in- 
creased,) half  per  cent  on  all  acceptances  or  notee  whiA 
were  in  part  given  upon  sales  effected  or  expected  to  be 
made,  but  in  much  greater  part  merely  to  accomraodiU 
the  plaintiflfe,  and  to  enable  them  by  discounting  theHh 
or  notes,  (which  of  course  purported  to  be  drawn  for  vain^ 
in  order  to  raise  money  to  pay  duties,  (there  being  theOJ 
duty  on  the  manufacture  of  glass  bottles) ;  and  it  is  faacA 
as  a  fact  in  the  case,  "that  these  accommoilation  InlUvr 
notes  toere  made  mithmit  reference  to  the  amount  oJitaA 
received  by  William  M'Kean  for  sale,  or  to  the  amniri 
of  sales  actually  made,  or  to  outstanding  debts,  or  llie  p» 
ceeds  of  sales  actually  collected ;"  and  it  generally  hni^wnJ 
that  bills  or  notes  were  made  to  the  ext«nt  of  betwet-u  SOfli 
and  500^,  and  eoraetiraes  lo  the  extent  of  800/.  and  900i 
over  and  above  the  value  and  amount  of  all  the  stock.  «*■ 
standing  debts  and  proceeds  altogether;  and  there  can  hew 
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npbeU,  C.  J.,  in  the  case  of  Hamilton  v.  Watson  (a),  ap-  l®^^- 
re  to  me  correctly  to  point  out  what  ought  to  be  commu-  Stewart 
lied  in  such  a  case.  Lord  Campbell,  C.  J.»  says,  "  I  m*Kibaw. 
old  think  that  this  might  be  considered  as  the  criterion 
fther  the  disclosure  ought  to  be  made  voluntarily, 
idy,  whether  there  is  anything  that  might  not  naturally 
uq)ected  to  take  place  between  the  parties  who  are  con- 
led  in  the  transaction,  that  is,  whether  there  be  a  con- 
t  between  the  debtor  and  the  creditor,  to  the  effect  that 
podtion  shall  be  different  &om  that  which  the  surety 
hi  naturally  expect"  Now  no  one  guaranteeing  an 
icy  for  the  sale  of  bottles  was,  in  my  judgment,  boimd 
intieipate,  expect,  or  calculate  upon  the  state  of  things 
;  really  existed,  namely,  that  there  was  an  accommoda- 
drawing  account  mixed  up  with  the  agency  account 
going  hi  beyond  not  only  the  proceeds  realised,  or 
1  the  goods  sold,  but  beyond  all  the  goods  consigned 
ntnisted,  the  excess  (for  which  there  was  no  security) 
ig  nearly  double  the  amount  of  the  liability  of  the 
nmtee.  In  the  case  supposed,  I  am  of  opinion  that 
defendant  would  not  have  been  liable;  and  I  think 
■e  is  no  difference  in  principle  between  that  case  and 
present,  that  those  circumstances  which  a  person  obtain- 
a  guarantee  is  bound  to  commimicate,  if  they  exist 
»  the  guarantee  is  given,  he  is  equally  bound,  in  my 
gment,  to  communicate  if  they  arise  after  the  guarantee 
been  given. 

fit  be  asked,  in  what  respect  was  this  accommodation 
wmg  account  injurious  to  the  surety,  my  answer 
'  be,  firsts  the  agent  must,  I  think,  be  considered  as 
^  a  lien  on  the  goods  and  money  in  his  hands, 
4e  extent  of  the  accommodation  acceptances,  and 
M  not  be  called  on  to  pay  the  proceeds  as  long 
^^^  bills  were  outstanding,  at  least  until  they  were  re- 
oed  bdow  the  sum  due  from  the  agent  to  the  principal, 

(a)  12  CI.  &  F.  109. 


conaider  tliese  accommodation  bills  merely  i 
taining  payment  of  what  might  be  dua  L 
it  is  not  a  mere  mode  of  payment, — another  i 
duced,  another  mode  of  dealing  ia  adopted, 
very  mischievous  one.  But  secondly,  the 
liable  to  a  large  amount,  not  only  bey 
sold,  but  beyond  all  the-goods  intrusted  to  1 
event  of  the  total  &ilure  of  the  principals  (tl 
ngent  might  have  been  stripped  of  the  n: 
what  was  really  due  for  goods  actually  bo 
liable  for  so  much  more  than  he  bad  reo 
for,  and  then  the  surety  might  have  be 
make  good  that  deficiency.  Thirdly,  thi 
an  intfirest,  in  consequence  of  this  being  an 
account,  and  not  merely  an  agency  account, 
dealings,  in  order  to  raise  money  for  the 
notwithstanding  the  de&ult  of  the  agent  e 
account  for  sums  received  merely  as  agent; 
not  to  act  fairly,  honestly,  and  openly,  cheo 
when  they  discovered  it,  but  to  overlook 
the  agent,  in  consideration  of  the  benefit  tl 
the  accommodation  acceptor  of  the  bills  i 
notes,  and  accordingly  this  very  fact  occi 
preesly  found  in  the  case,  that "  prior  to  tl 
before  the  commencement  of  Uie  action, ' 


^. 
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the  system  of  accommodation  from  which  they  derived  the  sjf^f;^ 
tneaDS  of  raising  money?  and  what  right  had  they  (with-  Stkwabt 
(Hit  the  surety's  consent,)  to  turn  the  agency  account  M'Kkan. 
into  an  accommodation  account,  leading  as  it  might  (and 
in  &ct  as  it  did)  to  such  results  ?  Lastly,  every  mercantile 
man,  mdeed  every  man,  has  a  right  to  exercise  his  own 
jndgment,  whether  he  will  guarantee  the  real  transactions 
of  a  person  whose  real  dealings  are  mixed  up  with  and 
inrolved  to  a  much  larger  extent  in  fictitious  bills  and  notes 
than  the  real  transactions,  such  fictitious  bills  and  notes 
being  created  for  the  mere  purpose  of  raising  money  by  dis- 
wont  It  is  notorious  that  the  Bank  of  England  will  not 
lisDount  such  securities,  or  rather  "paper"  nor  will  they 
pt  ismiderstood,)  discount  the  bills  of  persons  who  have  ever 
impoeed  upon  them  by  procuring  the  discount  of  such  bills 
wr notes;  and  most  bankers  act  upon  similar  principles. 

Li  the  correspondence  before  us,  the  agent,  in  the  let- 
ter of  the   3rd   of  July,  1843,  writing  to  the  plaintiffs, 
pomts  out  that  he  cannot  get  his  own   promissory  notes 
fiscounted,  that  is,  they  must  be  discounted,  or  procured 
to  be  discounted  by  the  plaintiflfe ;   they  must  appear  to 
be  for  value,  for  real  transactions,  or  no  one  would  med- 
ffle  with  them.     Transactions  of  this  sort,  when  continued 
systematically  for  years,  usually  terminate  (as  they  have 
done  in  this  case)  in  the  bankruptcy  of  some  or  all  of  the 
pwties.    As  part  of  a  system,  they  are  essentially  fraudu- 
lent; they  impose  upon  the  world  documents  which  profess 
*o be  what  they  are  not;  and  if  the  truth  were  told  about 
wem,  they  would  fail  to  produce  the  object  the   parties 
l^ve  in  view ;  and  I  repeat,  a  surety  has  a  right  to  exercise 
niBown  judgment  and  discretion,  whether  he  will  be  a  surety 
«*  real  transactions  that  are  so  mixed  up  with  unreal  trans- 
'^ons,  which  (though  possibly  venial  when  occurring  only 
<^nce  or  but  occasionally),  when  they  form  part  of  a  regular 
systematic  course  of  business   for  raising  money  during 
inany  years  together,  are,  in  my  jndgment,  and  I  believe  in 
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that  of  the  bulk  of  the  honest  and  mtelligent  part  of  tie 
community,  deceptive,  fraudulent,  and  ultimately  (as  they 
deserve  to  be,)  ruinous.  On  the  groimd,  therefore,  that  a 
mode  of  dealing  between  the  principal  and  the  agent  was 
subsequently  adopted,  which  the  surety  was  not  bound  to 
expect  or  calculate  upon,  and  which  might  have  been  and 
was  prejudicial  to  the  surety,  I  think  the  defendant  is  en- 
titled to  our  judgment;  but  as  the  majority  of  the  Courtis 
of  a  different  opinion,  the  judgment  must  be  for 
plaintiffs. 

Judgment  for  the  plainti& 


Jan.  29. 


OsBORN  V.  The  London  Dock  CJompant. 


Onttnapplica-  rV ILLES  moved  for  a  rule  calling  on  the  plaintiff  to 
Court  for  shew  cause  why  the  defendant  should  not  be  at  liberty  to 
v^Tnterro^  deliver  to  him  the  interrogatories  in  writing  hereinafter 
tories  in  writ-    mentioned,  under  the  Slst  section  of  the  17  &  18  Vid 

ing  to  the  .  .       ,  -. 

opposite  party  c.  125. — The  declaration  contained  three  counta  jw 
under  the  sist  ^^^  coimt  wafi  in  detinue  for  certain  pipes  of  wine  and 
section  of  the    eag^g^     The  second  coimt  was  trover  for  the  same;  and  the 

Common  Law  ' 

Procedure  Act  third  count  stated  that  the  plaintiff  delivered  certain  pip» 

of  1854,  17  &        -      .  ,         ,         o  ,1  ,        ,       ,   ^      ,         t^ 

18  Vict.  c.  of  Wine  and  casks,  &c.,  to  be  kept  by  the  defendants  tor 
vufof  the  at-"^  reward  in  that  behalf,  and  alleged,  as  a  breach,  the  loss  of  the 
tomey  of  the    game  bv  the  carelessness  and  negligence  of  the  defendants 

party  sought  ''  .  -  v 

to  be  interro-  The  defendants  pleaded  the  general  issue  to  each  of  toe 
believes  that*    coimts  respectively,  and  to  the  first  and  second  counts  • 

the  questions 

proposed 

will  criminate  his  client,  is  no  answer  to  the  application.     Such  objection  ougbt  to  be 

made  by  the  party  himself  when  he  has  been  sworn. 

Qucere,  whether  a  witness,  to  entitle  himself  to  object  to  a  question,  on  the  gronnd  thti 
it  has  a  tendency  to  criminate  him,  is  bound  to  natisfy  the  Court  that  such  will  be  its  ^f^ 
or  whether  ho  ib  himself  the  solo  judge  of  its  effect. 
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)f  the  goods  being  the  plaintiffis;  and  to  the  third      sj^^ 
iraveiBe  of  the  delivery  and  acceptance  of  the  goods       OaBoiw 
trpose  alleged.  The  plaintiff  in  his  particulars  of  de-  London  Dock 
imed  to  recover  two  parcels  of  red  wine,  consisting 
id  860  gallons,  respectively  vatted  in  the  months  c^ 
September,  1854.   The  interrogatories  now  sought 
vered  to  the  plaintiff  w^re  159  in  number.      The 

the  interrogatories  was  to  shew  that  the  defend- 
a  defence  to  the  action,  on  the  ground  that  certain 
t  practices  had  been  resorted  to  with  reference  to 
s,  by  the  fraudulent  substitution  of  other  wines 
I  to  third  parties  in  the  place  of  those  which 
I  deposited  by  the  {daintiff  with  the  defendants, 

the  plaintiff  himself  was  a  party  to  the  fraud, 
on  was  founded  upon  an  affidavit^  as  required  by 
section  of  the  17  &  18  Yict.  c.  125 ;  and  was  opposed 
Bdavit  made  by  the  plaintiff's  attorney,  on  the 
irst,  that  the  deponent  believed  that  if  the  plaintiff 
rty  to  such  fraudulent  practices  as  those  sought  to 
ished  by  the  answers  to  the  interrogatories,  the 
would  be  liable   to  be   indicted   for  the   same; 

that  the  evidence  so  sought  to  be  obtained  was 
rial  to  the  issues  in  the  action;  and  thirdly,  that 
e,  in  his  discretion,  ought  not  to  allow  the  same. 

came  before  AlderaoUy  B.,  at  Chambers,  who 
/he  matter  to  the  CJourt 

in  support  of  the  motion. — The  defendants  seek, 
the  means  of  these  interrogatories,  to  obtain 
to  shew  that  the  wines  which  the  plaintiff  claims 
r,  are  not  those  which  were  deposited  by  him  with 
danta  The  interrogatories  raise  quesUons  material 
(ues;  and  although  the  tendency  of  the  questions 
o  criminate  the  plaintiff,  yet  the  mere  affidavit  of 
ley  that  they  will  have  such  effect,  is  no  answer 
^plication.   The  objection  is  premature.    [Parke,  B. 

•  Z  Z  EXCxi. 


effect  of  criminating  the  witness.  In  Fiaker  t. 
Jerma,  C.  J.,  and  Mmde.  J.,  expressed  die 
tiie  witness  was  entitled  to  judge  for  himi 
the  qnestion  had  such  a  tendency.  There 
Beveral  cases  in  which  an  opposite  opinion 
pressed.  In  Short  v.  Mer<ner(b),  Lord  IVwro, '. 
"A  defendant,  in  order  to  entitle  hims^  to 
not  hound  to  shew  to  what  extent  the  disct 
may  affect  him,  for  to  do  that  he  might  < 
necessity  deprive  himself  of  the  benefit  he  is 
it  will  satisfy  the  rule  if  he  states  circumstaiK 
on  the  face  of  them  with  the  existence  of  the 
and  which  also  render  it  extremely  probabla" 
upon  this  point  are  collected  in  a  very  aUe 
evidence,  where  it  is  said,  "whether  a  qa< 
tendency  to  elidt  a  criminative  answer,  must  1 
by  the  Court,  as  otherwise  under  pretence  o 
nating  himself  a  witness  might  easily  evade  gii 
dence." — Best  on  Evidence,  2nd  Edit,  page  1 6S 
—In  2  Phillipps  on  Evidence,  10th  Edit,  paf 
said :  "  It  is  the  province  of  the  Court  to  deci( 
proposed  question  has  a  tendency  to  crimiaa 
and  it  is  the  duty  of  the  Court,  while  it  protect 
in  the  due  exercise  of  its  privil^e,  to  ta^  care 
not,  under  a  jn^tence  of  defending  himself  s 
firom  iustice.  or  withhold  evidenoe  which  he 
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wi(a),  of  Lord  LoughhoT(mgh,  L.  C,  in  Chambers        ^®^^- 
p8on(b),  and  of  an  American  Court,  in  The  People       Osbobn 
er(c).     These  authorities  cast  some  doubt  upon  the  London  Dock 
if  Jervia,  C.  J.,  and  MavJs,  J.,  in  Fisher  v.  Roncdde.  ^^ 

n,  B. — On  the  other  hand,  there  is  great  difficulty 
f  where  the  limit  is  to  be  drawn;  for,  if  the  Court 
lecide  improperly  that  a  question  may  be  puL^  irre- 
injustice  might  be  done  to  the  witness.  Suppose, 
nee,  a  witness  were  asked  whether  he  was  in  the 
r  of  two  other  persons  at  a  particular  place  at  a 
bour?  That  seems  a  very  innocent  question,  and 
inswer  might  lead  to  the  conviction  of  the  witness 
»  very  serious  crime.  The  witness  may  know  the 
the  question,  and  upon  that  ground  he  may  refuse 
r  ity  although  the  Court  may  be  totally  ignorant  of 
Parke,  B. — The  weight  of  the  authorities  seems 
fervour  of  the  rule  which  requires  the  witness  to 
16  Court  that  such  will  be  the  effect  of  the  question, 
ys  the  opinion  of  the  majority  of  the  Judges  in 
ica8e(d).  Alder  eon,  B. — We  have  lately  decided, 
witness  must  be  ewom,  to  entitle  him  to  make  the 
i:  Boyle  v.  Wi8e7nan(e),  If  the  questions  now 
0  be  put  to  the  plaintiff  are  material  to  the  issues 
Mise,  it  lies  upon  him  to  shew  that  he  has  some 
which  exempts  him  from  answering  them.]  The 
i  must  come  from  the  plaintiff  himself  after  he  has 
)nL  The  affidavit  of  a  defendant's  attorney,  that 
tions  have  a  tendency  to  criminate  his  client,  is  no 
0  a  bill  of  discovery  filed  in  a  Court  of  Equity. 

ice  shewed   cause   in    the    first    instance. — It  is 
i^  that^  if  these  interrogatories  furnish  evidence  in 


iranBt  203.  {d)  1  Den.  C.  C.  23a 

CO.  C.  C.  433.  {e)  Ante,  p.  647. 

'end.  N.  Y.  Rep.  25a 

ZZ  2 


Vict  «.  1 25,  is  confined  to  cases  where  a  i 
have  been  obtained  in  a  Court  of  Sqoitj 
sajs,  that  a  party  may  deliver  "  interrogal 
upon  any  matter  as  to  vbich  dieeovery  n 
The  term  "  inteirogatory"  has  a  technical 
meaning,  and  a  bill  of  discovery  could  no 
case  where  the  questions  sought  to  be  put ' 
the  party  sought  to  be  interrogated.  [Pari 
guage  of  the  5lst  section  is  much  more  extf 
nification,  and  has  no  such  limitation  as  thai 
The  50th  section,  which  empowers  the  Co 
production  of  documents,  says,  that  it  shall 
the  affidavit  of  the  party  applying  for  tht 
the  production  of  which  he  is  entitled  foi 
discovery  or  othervrise."  And  the  Slst  se 
the  party  may  be  interrogated  "upon  am 
which  dieeovery  may  be  smighi."  It  does  d 
power  is  limited  to  cases  in  which  "  a  bill  o 
lie."  Alderaon,  R — ^The  proceeding  is  an 
of  the  examination  of  a  witness  at  the  trii 
me  that  the  same  rules  should  be  followec 
The  plaintiff  most  be  put  on  his  oath,  anc 
any  question  jnnch  him,  he  m\ist  object  to 
who  is  examined  in  Court,  is  undw  the  pi 
Judge.  These  interrogatories  which  hav 
tn  iipiiniTiBtji  t.liA  nlnintifF    vmnlil   Alirnf.   o.no' 


HIIABY  TKBM,  18  VICT.  703 

Yhetlier  he  will   answer  the  questiona     K  the  plaintiff      ^  1865.^ 
iAiould  refuse  to  answer  any  of  the  interrogatories  without       Osborn 
jxist  cause,  then   the   Court   or  a  Judge   is  empowered,  London  Dock 
under  the  53rd  section,  to  direct  an  oral  examination  of  the  ^^' 

plaintiff,  upon  such  points  as  they  may  direct,  before  a  Judge 
or  Master.  And  after  the  plaintiff  has  been  sworn  before  a 
Judge  or  Master,  and  a  question  is  put  to  him  which  he 
believes  has  a  tendency  to  criminate  him,  he  may  then  object 
to  it  on  that  ground;  and  if  the  law  be  that  laid  down  in 
fisher  y.  Ronalds,  his  bare  statement  that  the  t][uestion 
bafl  such  effect^  will  be  a  sufficient  objection  to  the  ques- 
tion. But  the  mere  affidavit  of  his  attorney  is  not  sufficient 
The  system  introduced  by  this  statute  is  an  improvement 
upon  the  method  of  proceeding  by  bill  of  discovery.]  The 
interrogatories  are,  from  their  number,  embarrassing  to  the 
plaintiff  [Alder son,  B. — ^We  will  strike  out  such  as  are 
Aewn  to  be  immaterial.]  The  plaintiff  wishes  it  to  be 
'Uiderstood  that  the  objection  to  the  interrogatories  does 
Jwt  come  from  him,  but  that  it  is  made  by  his  legal  adviser. 
[ilderson,  B. — For  that  reason  the  objection  is  not  good, 
•B  it  ought  to  come  from  the  witness  himself] 

P?R  Curiam  (a).— The  rule  must  be  absolute, 

Bule  absolute 

(ft)  PoUocky  C.  B.,  Parkey  B.,  Alderson,  B.,  and  Martin^  K 


,» 
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1856. 

•^<'»-  29.  Thol  V,  Lease. 

The  plaintiff  rT  ILLES  had  obtained  a  rule  (a)  calling  cm  the  defend- 

defendaot,  a  ^^t  to  shew  caiise  why  the  plaintiff  should  not  be  at  liberty 

pareSaecer-  ^  deliver  to  him  the  interrogatories  in  writing  hereinafter 

tain  gooda  for  mentioned,  imder  the  17  &  18  Vict  c.  125,  &  51. 

him.    The  rni.     /? 

defendant  ao-  The  nrst  count  of  the  declaration  was  for  money  bad  and 

profes^  to  received  by  the  defendant  for  the  use  of  the  plaintiff   Tie 

have  bought  second  count  was  for  the  non-delivery,  by  the  defendant 

the  goods  as  j'     j 

a  broker,  de-  to  the  plaintiff  of  102  barrels  of  raisins   bought  by  tke 
bought  note  to  plaintiff  from  the  defendant     The  defendant  pleaded  to  (be 

"*B<Hi^t*S~  first  count,  never  indebted;  to  the  second  count;  firsts noB 

order  and  for  assumpsit;  and  secondly,  that  the  defendant  did  deliver  tbe 

account  of  T.  .  .                                                 . 

ft  Ck>.  (the  raisins.     Upon  these  pleas  issues  were  joined. 
J^^-^^       It  appeared  that  the  plaintiff  had  instructed  the  defend- 

102  barrels  of  ^jit,  as  a  broker,  to  purchase  for  him  102  barrels  of  raisina 

nusins,  Ac. 

The  plaintiff  The  defendant  professed  to  make  the  purchase  in  pursuanoe 

defendant  the  of  the  instruction,  and  delivered  to  the  plaintiff  tbe  fcl- 

purchase  mo-  lowing  bouffht  note. 

ney,  andre-  *^^"^5  ^"B    u  uvu^                           uT       J  •     a        i/i  iftR« 

ceiyed  from  London,  Sep.  10, 1853. 

^e^*.9^t  "  Bought  by  order  and  for  account  of  Messrs.  J.  P.  Thfl 

for  the  goods;  &  Co.,  from  principal,  102  barrels  raisins,  at  42«.  percwt, 

but,  upon  the  >               r          r    »                                                                      ^ 

plaintiff's  pre-  duty  paid,  ex  Haddington,  customary  allowances,  promp 

the  whwf-  *wo  months,  payment  Saturday  after  delivery  allowing  ^ 

mgere  holding  ^j^g^  a^.  5  ^j.  ^^^  ^^  annum  to  12th  November.    DW" 

the  goods,  *^                  ^ 

they  refused  COUnt  1.                                                 "  YoUT  obt  Scrvt 

to  deliver  „  .rrr       ▼      ,^f* 

them,  on  the  *   Wm.   LkASK. 

ground  that 

WM  fi^L  Th®  plaintiflF  paid  to  the  defendant  the  sum  of  5671 

In  an  action 

for  money  had 

and  received  to  recover  back  the  money  so  paid,  the  Coiurt  allowed  the  plaintiff  to  d«b^ 

interrogatories  to  the  defendant,  under  the  filst  section  of  the  17  &  18  Vict  c.  125f  ** 

quiring  him  to  answer,  whether  he  acted  in  the  transaction  as  principal  or  agent,  tod, » 

as  agent,  to  name  his  principal. 

(a)  UpK)!!  moving  for  the  rule,      first  instance ;  but  the  Court  ■•*** 
the  learned    counsel   suggested      that  it  was  only  a  rule  niu* 
that  the  rule  was  absolute  in  the 
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le  amount  of  the  purchase  money,  on  the  12th  of  No-         185C. 

saber,  and  the  defendant  then  gave  to  the  plaintiff  a         Tbol 

diveiy  warrant,  in  which  the  raisins  were  described  as  de-        LiXsk. 

rerable  to  the  defendant  or  his  assigns  by  indorsement 

luB  instrument  was  indorsed  by  the   defendant  to  the 

ainlifi^  but  upon  the  plaintiff's  presenting    it   to  the 

haifingers  they  refused  to  deliver  the  raisins^  ont  he  groimd 

At  the  warrant  was  fictitious.     No  reference  was  made  to 

If  principal  except  such  as  was  contained  in  the  bought 

ita    The  present  action  was  brought  to  recover  back  the 

trchase  money  so  paid  to  the  defendant;  and  the  defend- 

I  having  been  required  to  communicate  the  name  of  his 

incipal,  and  having  refused  to  do  so,  a  summons  was  taken 

t  before  Parke,  B.,  at  Chambers,  for  leave  to  deliver  to 

e  defendant  the  following  interrogatories,  upon  an  affi- 

vit^  in  which  the  plaintiff  deposed  that  he  believed  that 

9  defendant  had  no  real  principal,  and  that  it  was  material 
'  him  to  discover  whether  the  defendant  had  any  real 
incipal  in  the  transaction. 

Ist  Whether  the  defendant  entered  into  the  contract  in 
e  declaration  as  principal  or  agent  ? 
2ndly.  If  as  agent,  for  whom  and  by  what  authority  ? 
8rdly.  If  any  entries  in  the  defendant's  books  shewing 

10  was  the  principal  in  that  transaction,  and  if  he  has  any 
try  in  his  contract  book  to  that  effect  ? 

^thly.  If  any  money  paid  to  him  in  respect  of  the  con- 
^  in  the  declaration  has  been  paid  over  to  such  principal, 
id  when,  and  how  ? 

Sthly.  If  he  has  any  entry  in  his  pass-book,  or  other 
^  or  bookfi,  shewing  such  payment  ? 
Oil  the  hearing  of  the  summons,  Parke,  B.,  had  refused 
Baake  any   order,   apparently  on  the  ground  that  he 
ought  that  the  application  was  made  for  some  collateral 

»'•  Sharpe  shewed  cause. — There  are  two  objections  to 
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this  application. — Firet  It  is  submitted,  that,  accordinjtJ 
the  niles  observed  by  Courts  of  Equity  in  granting 
covery,  the  questions  proposed  couM  iiot  be  put  to 
defendant.  In  Martin  v.  Hemming  {a),  this  Owit 
abstained  from  deciding  whether  the  "discovery"  ma> 
tioned  in  the  Slat  section  of  the  17  &  18  Vict  c.  l!5,it 
limited  to  oases  in  which  a  bill  of  discovery  could  be  nuin- 
tained ;  but  it  \%  submitted  that  the  same  rules  appi;  to 
botli  forms  of  proceeding.  Now  it  is  an  established  nk  in 
equity,  that  "  the  right  of  a  plaintiff  in  eqtiity  to  the  benrft 
of  the  defendant's  oath  is  limited  to  a  discovery  of  buA 
material  facts  as  relate  to  the  plaintiff's  case,  and  does  Ml 
extend  to  a  discovery  of  the  manner  in  which  the  d^esS- 
ant's  case  is  to  be  established,  or  to  evidence  which  reliW 
eicluaively  to  liis  case:"  Wigram  on  Discov.  261,  [J/*^ 
tin,  B. — The  plaintiff  seeks  to  establish  his  own  «* 
He  alleges  that  the  defendant  falsely  repr^eated  to  lifll 
that  he  sold  these  goods  as  the  agent  of  a  third  pu^. 
whereas  in  fact  there  was  no  such  party.  If  that  be  B 
the  plaintiff  is  entitled  to  recover  back  the  money  ho 
has  paid  to  the  defendant  under  the  count  for  moniij  W 
.  received.1 — Secondly.  The  plaintifF.  havins 
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idence  sought  to  be  obliamed  is  most  material  to  the         iSf^- 
aintifTscasa 

Feb  Curiam  (a). — ^The  rule  must  be  absoluta 

Bule  absolute. 
(a)  PoUock,  C.  R,  Parkey  R,  Aldenan,  K,  and  Martin,  R 


MoRETON  V,  Holt.  Jan,  26. 

USE  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  A  judgment 
186  why  an  order  of  Martin, B., made  in  this  case, should  coiLTisnot 
t  be  rescinded,  and  why  the  execution  should  not  be  set  femoveable 

*'  into  a  Bupenor 

ie,  and  the  defendant  discharged  out  of  custody.  Court.    The 

fa.  11*  !■!  J^d  Greo.  8.  0. 

rhe  action  was  brought  m  a  coimty  court,  and  judgment  70,  and  1  &  2 
8  given  for  the  plaintiff  Execution  against  the  goods  ^°^i2ch\he 
i  chattels  of  the  defendant  was  issued  out  of  the  county  judgmenta  of 

inferior  Courts 

nrt,  which  execution  however  proved  ineffectual,  and  of  record  were 
»equently  an  order  was  made  by  Martin,  B.,  for  the  ii^to^th^Bupe- 
noval  of  the  judgment  into  this  Court,  and  for  execu-  ^^^  Courts, 

•*      °  /  ^  have  no  appli- 

a  thereon.     A  writ  of  ca.  sa.  had  accordingly  been  issued,  cation  to  the 
der  which  the  defendant  was  now  in  custody.     The  rule  county  oourta. 
is  obtained  on  the  groimd  that  a  judgment  of  a  county 
nrt  cannot  be  removed  into  a  superior  Court  for  the 
iipoGes  of  execution  thereon. 


Oriffiid  shewed  cause. — This  order  is  good  under  two 
■states,  and  is  also  supported  by  a  decision  of  this  Court 
^  19  Geo.  3,  c.  70,  s.  4,  enacts,  "  That,  in  all  cases  where 
oal  judgment  shall  be  obtained  in  any  action  or  suit  in 
ly  inferior  court  of  record,  it  shall  and  may  be  lawful  to 
■wl  for  any  of  his  Majesty's  Courts  of  record  at  West- 
^^^r,  upon  a£Sdavit  made  and  filed  therein  of  such  judg- 
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^^'^  ment  being  obtained,  and  of  diligent  seardi  and  inquiij 
having  been  made  after  the  person  or  persons  of  the  defend- 
ant or  defendants,  or  his,  her,  or  their  efiects^  and  of  execa- 
tion  having  issued  against  the  person  or  persons^  or  eSec^ 
as  the  case  may  be,  of  the  defendant  or  defendants^  and 
that  the  person  or  persons,  or  effects,  of  the  defendant  or 
defendants  are  not  to  be  found  within  the  jurisdictioiiof 
such  inferior  court,  which  affidavit  may  be  made  b^oie  a 
Judge  or  Commissioner  authorised  to  take  affidavit8,and  sudi 
superior  Court,  to  cause  the  record  of  the  said  judgment  to 
be  removed  into  such  superior  Court,  to  issue  writs  of  af- 
ecution  thereupon,  &c.,  against  the  person  or  persons,  or 
effects,  of  the  defendant  or  defendants,  in  the  same  manner 
as  upon  judgments  obtained  in  the  said  Courts  at  West- 
minster, &a"  The  1  &  2  Vict  a  110,  s.  22,  enacts,  that,  "In 
all  cases  where  final  judgment  shall  be  obtained  in  any  lo- 
tion or  suit  in  any  inferior  court  of  record,  in  which  at  tho 
time  of  passing  of  this  Act  a  barrister  of  not  less  than 
seven  years  standing  shall  act  as  judge,  assessor,  or  asastanl 
in  the  trial  of  causes,  &a,  it  shall  be  lawful  for  the  Judges 
of  any  of  her  Majesty's  superior  Courts  of  record  at  We^ 
minster,  &c.,  or  for  any  Judge  of  any  of  the  said  Courts  at 
Chambers,  &c.,  upon  the  application  of  any  person  who  at 
the  time  of  the  commencement  of  this  Act  shall  have  reco- 
vered, or  who  shall  at  any  time  thereafler  recover  such 
judgment,  &c.,  and  upon  the  production  of  the  record  of 
such  judgment,  &a,  to  order  and  direct  the  judgment^  i^ 
of  such  inferior  court  to  be  removed  into  the  said  sof^ 
Court,  &C.,  and  immediately  thereupon  such  judgment^  Ac, 
shall  be  of  the  same  force,  charge,  and  effect  as  a  judgm^^ 
recovered  in  &c.  such  superior  Court,  and  all  proceediBp 
shall  and  may  be  immediately  had  and  taken  thereupon,  or  bj 
reason  and  in  consequence  thereof  as  if  such  judgment  so 
recovered,  &c.,  had  been  originally  recovered  in  &c.  the  said 
superior  Court,  &a"— [Parie,  R— Those  statutes  were  in- 
tended to  apply  to  inferior  Courts^  the  proceedings  in  which 
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ifbed  essentially  from  those  which  exist  in  the  present  vjf^ 
onnty  ooi]rt&  No  action  lies  on  tlie  judgment  of  a  county 
oort;  wror  cannot  be  brought  on  it,  and  execution  against 
be  penon  cannot  be  issued  except  by  the  intervention  of 
lie  Judge  himself  This  appears  from  the  case  of  Berkeley 
.  Hdtrki/n  (a),  which  was  followed  by  this  Court  in  Austi/a 
.  Milk  (b).  The  reasons  are  clearly  stated  in  the  judg- 
lent  of  Lord  Campbell,  C.  J.,  in  the  former  case,  where  he 
ijb:  "  PrimA  &cie  an  action  lies  on  the  judgment  of  every 
bori  of  competent  jurisdiction ;  but  I  think  it  quite  clear. 
Inn  we  look  at  the  provisions  of  the  stat.  9  &  10  Vict 
95,  that  ihe  intention  of  the  Legislature  was  to  confine 
w  remedy  on  the  judgments  of  Courts  constituted  imder 
iii  Act  to  the  remedies  specifically  provided  in  the  Act 
be  pdicy  of  the  Act  was  to  give  an  easy  and  cheap  remedy 
r  the  recovery  of  small  debts.  The  intention  of  the  Legis- 
iore  will  be  entirely  defeated,  if  the  creditor  is  at  liberty 
adopt  this  course.  The  Act  provides  special  remedies 
r  enforcmg  the  judgment,  both  as  against  the  property 
id  as  against  the  person  of  the  debtor.  As  to  his  property, 
at  is  in  part  protected  from  execution ;  for  sect.  96  excepts 
rearing  apparel  and  bedding  of  such  person  or  his  family, 
kd  the  tools  and  implements  of  his  trade,  to  the  value  of 
",  which  shall,  to  that  extent,  be  protected  from  such 
uuTft'  That  protection  would  be  entirely  lost  if  this  ao- 
Dn  were  maintainable,  for  on  the  judgment  in  the  superior 
OQit  a  fi.  &.  may  issue,  under  which  the  tools  of  the  trade 
the  debtor  must  be  taken  and  sold  by  the  sheriff;  and  so 
te  debtor  would  be  deprived  of  the  means  of  earning  his 
*ad,  reserved  to  him  by  the  County  Court  Act.  Again,  as 
^  the  debtor's  person :  He  can  be  imprisoned  under  the  Act 
■^yfor  forty  days;  and  then,  it  is  not  by  way  of  execution, 
1^  a8  a  punishment  for  contempt  But  if  this  action  lies, 
^  loay  be  taken  in  execution  exactly  as  if  the  creditor  had 

(a)lE.&B.805.  (6)9Exch.28a 


only,  not  on  an  interlocutor;  one.  Now  sect  10 
it  shall  be  lawful  for  the  Judge  (^  any  Court 
such  summons  shall  be  heard,  if  he  shall  thin 
or  not  he  shall  make  any  oider  for  the  commi 
fendant,  to  rescind  or  alter  any  order  tliat  shall  ] 
viously  made  against  any  defendant,  so  sum 
him,  for  the  payment,  by  infitalmentB  or  oth< 
debt  or  dam^^  recovered,  and  to  make  a 
other  order,  either  for  the  payment  of  the ' 
debt  or  damages  and  costs  forthwith,  or  by  an 
or  in  any  other  manner  as  such  Judge  may 
able  and  just'  This  shews  that  there  is  d 
nature  of  a  final  judgment  in  the  county  couii 
has  still  jurisdiction  over  this  very  judgment 
action  is  brought  He  might  now  rescind  oi 
make  a  new  order  to  pay  by  instalments,  < 
time,  l^at  power  given  to  the  Judge  would 
the  action  lay.  These  oonsideistions  are  suffi 
that  the  Legislature  did  not  intend  this  actio 
tained."  That  is  a  decifdve  authoiify  against 
ing.  Atderaan,  B. — ^The  section:  relied  upoi 
Act  viz.  the  22nd  sect  of  the  1  &  2  Vict  c  1 
the  judge  of  the  court  to  which  that  enacb 
applicable  as  "a  barrister  of  not  less  thai 
standing."  Now,  we  know  that  many  of  the 
mnntv  nviirbi  wftre  ftttnmiMLl — ILuah  rafarrg 
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motion,  writ  of  error,  certiorari,  or  otherwise,  into  any  other 
Court  whatever,  save  and  except  in  the  manner  and  ac- 
oordmg  to  the  provisions  hereinbefore  provided."] — [Parke, 
E— If  this  mode  of  proceeding  were  allowed,  it  would  com- 
pletety  destroy  the  protection  which  the  statute  affords  to  a 
pirty  tfgainst  whom  a  judgment  is  pronounced  in  the 
owmty  court]  In  Copeman  v.  Gladden  (a),  a  judgment 
of  a  county  court  was  removed  by  leave  of  this  Court,  and 
ihere  the  defendant  had  already  suffered  forty  days  impri- 
Koment*  under  an  order  of  commitment  [Pollock,  C.  B. 
—That  motion  was  not  opposed,  and  the  case  ought  not 
to  have  been  reported] 

Lush  was  not  called  upon  to  support  the  rule. 

Pkr  Curiam  (6). — ^The  rule  must  be  absolute,  with  costs, 
upon  the  condition  that  no  action  be  brought 

Bule  absolute  accordingly. 

(a)  16  Jur.  90. 
(i)  Pollock,  C.  R,  Parke,  B.,  Aldenon,  B.,  and  Martin,  R 
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FORSHAW  and  Another  v.  LEWIS  uid  Cox. 

J.  HIS  was  'a  rule  calling  on  the  plaintiff  to  shew 
why  they  should  not,  within  ten  days,  answer  on  affidifiL 
stating  what  documents  they  have  in  their  possmon  « 
power  relating  to  the  matters  in  dispute  in  this  caiw,  Of 
what  they  know  as  to  the  custody  they,  or  any  of  Ihem,  m 
in ;  and  whether  they  ohject.  and  if  bo  on  what  grournk  I* 
the  production  of  such  as  are  in  their  pcaaeesion,  vaSA 
or  power  {a). 

The  rule  was  obtained  before  plea  pleaded,  ud 
founded  on  an  affidavit  of  the  defendant  Cos,  which 
that  the  action  was  brought  to  recover  the  amount  of  i  WI 
of  costs  for  busineas  alleged  to  have  been  done  by  tiie  jJat 
tiffs  in  connection  with  an  election  for  members  of  Pufil" 
ment  for  the  town  of  Derby.  That  at  such  election  th 
plaintiffs  were  retained  as  solicitors  or  agents  for  T,  & 
Horsfall,  of  Liverpool,  who  was  returned  as  one  of  ffli 
members,    but   was   afterwards    onseated   for  brilie^  lif 


(i)   The  Both   eection  of  the 


to  be  iiaraed  of  »ndi  lofr 
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igenta    That  the  deponent  never  retained  the  plaintiffs  or      ,  ^^^' , 

either  of  them,  or  instructed  them  to  do  or  transact  any  of      Forshaw 

the  business  so  alleged  to  be  done,  nor  did  he  in  any  man-        Lawis. 

ner  become  responsible  for  the  same ;    and  that  he  is 

fedvised  and  verily  believes  that  he  has  a  good  defence  to 

die  action  upon  the  merita      That  the  deponent  verily 

betieyeslliat  the  plaintiff,  or  one  of  them,  have  or  hath  in 

Uieiror  his  possession  or  power  several  documents,  to  the 

prodoctioQ  of  which  he  is  entitled  for  the  purpose  of  dis^ 

Qoveiy  or  otherwise;  and  thatsuch  documents  consist  of  the 

infts  or  copies  of  divers  bills  of  costs,  charges,  and  ex- 

peDses  relating  to  such  election  and  petition  to  Parliament 

aooaequent  thereon,  delivered  by  the  plaintiff  to  the  said 

C  £  HorsfisJl,  and  for  which  this  action  is  brought ;  and 

iko  sundry  book  or  books  of  account,  wherein  is  written  or 

■teed  the  particulars  of  all,  or  some  part  or  parts,  of  the 

iftceeaid  biUs  of  costs  or  either  of  them;  and  also  divers 

etters  written  and  sent  to  the  plaintiffs,  or  one  of  them, 

lom  the  said  T.  B.Horsfedl,  and  also  from  O.  H.  Horsfall  and 

L  Horsfidl,  both  of  Liverpool,  and  £rom  the  other  defend- 

fflt  J.  Lewis,  and  from  J.  B.  Simpson,  of  Derby,  solicitor; 

ffld  also  copies  of  divers  letters  written  by  the  plaintiffs,  or 

loerfthem,  to  the  said  T.  B.  Horsfall,  G.  H.  Horsfall,  R 

Sonfidl,  J.  Lewis,  and  J.  B.  Simpson,  or  some  or  one  of 

l^an,  of  and  relating  to  some  or  one  or  more  of  the 

letters  connected  with  the  said  election,  or  consequent 

i«eon.    The  discovery  of  which  said  documents  is  mate- 

3al  and    necessary  to    this   deponent's    defence   of   this 

tctioiL    That  this  application  for  the   discovery  thereof 

B  loade  bonH  fide  and  not  for  the  purpose  of  any  delay 

^Waoever. 

^e  affidavit  of  the  plaintiff  Forshaw,  in  answer,  stated 
^  at  the  election  in  question,  T.  B.  Hors&ll  and  M.  T. 
°^  were  respectively  candidates,  the  former  on  the  con- 
'^ative  and  the  latter  on  the  liberal  interest;  that  both 
*ere  retamed  as  members  for  the  borough.     That  a  peti- 
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^^  tion  was  presented  on  behalf  of  certain  perBons  in  dn 
liberal  interest  in  Derby  against  the  return  of  T.  E  Hon- 
fisill;  and  another  petition  was  presented  on  behalf  of 
certain  persons  in  the  conservative  interest  againai  dn 
return  of  M.  T.  Bass ;  that  both  petitions  were  prosecotoi 
before  the  House  of  Commons.  That  the  plaintift  loi 
retained  by  T.  B.  HorsSedl  to  act  and  did  act  as  attonki 
and  solicitors  on  his  behalf  in  the  matter  of  the  petitifli 
against  him,  but  were  not  retained  by  him  or  on  his  hAtH 
nor  did  they  act  upon  any  retainer  by  him  or  on  his  bahaV 
in  the  matter  of  the  petition  against  M.  T.  Bass»  in  ctpfot 
tion  to  his  return.  That  the  plaintifiEs  have  by  this  adki 
asserted,  and  do  verily  believe,  that  they  were  retained  to 
act  and  did  act  in  the  matter  of  the  last-mentioned  pelitioB 
by  and  on  behalf  of  the  defendants;  that  the  plaintift  dil 
afterwards  deliver  to  T.  B.  HorsfSedl  divers  bills  of  ooii% 
charges,  and  expenses,  and  work  and  labour  done  and  in* 
curred  by  them  on  his  behalf,  in  matters  relating  to  the  Mid 
election  and  petition  against  the  return  of  T.  R  HonUl; 
but  that  the  plaintiffs  did  not  at  any  time  deliver  or  cwM 
to  be  delivered  to  T.  B.  Horsfsdl,  or  to  any  one  onUi 
behalf,  any  bill  or  bills  of  any  costs,  charges,  or  expenfles^or 
any  work  or  labour  incurred  or  done,  in  respect  of  the  aid 
petition  against  the  return  of  the  said  M.  T.  Bass,  or  civBj 
costs,  charges,  expenses,  work  or  labour,  or  of  any  mattflfor 
thing  for  which  this  action  is  brought;  and  the  plaintifi 
have  not,  and  never  had  or  made  out  any  draft  or  copy* 
bill  or  bills  of  any  costs,  charges,  or  expenses,  or  work  or 
labour,  or  any  matter  or  thing  for  which  this  action  > 
brought,  which  bill  or  bills  was  or  were  delivered  or  tobe 
delivered  to  the  said  T.  B.  HorsM ;  and  that  the  plaintift 
have  not  any  book  or  books  of  account,  or  otheiwiA 
wherein  is  written  any  cost,  charge  or  expense,  or  any  it^ 
for  work  or  labour,  or  any  particular  of  any  cost,  chaige  or 
expense,  or  of  any  item  for  work  or  labour,,  for  which  thii 
action  is  brought,  and  for  which  at  any  time  any  bill  or 
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oils  of  costs  was  or  were  delivered  or  to  be  delivered  to  the         3856.^ 

aid  T.  B.  Horsfall,  or  wherein  any  costs,  charges,  expense,      Fobshaw 

rork  or  labour,  or  any  particular  of  any  cost,  charges,  ex-        Lbwib. 

mBdy  work  or  labour  for  which  this  action  is  brought,  is  in 

my  way  charged  to  the  account  of,  or  against  the  credit  of 

he  said  T.  R  Horsfetll;   and  that  the  whole  of  the  costs, 

liaiges  and  expenses,  work  and  labour  sued  for  in  this  ac- 

ioQ  are  costs,  charges,  expenses,   work  and  labour  done 

ind  incurred  by  the  plaintiff  solely  in  and  about  the  said 

)etation  against  the  return  of  the  said  M.  T.  Bass. — The 

iffidavit  then  set  out  the  special  indorsement  on  the  writ, 

rom  which  it  appeared  that  the  plaintiffs'  claim  was  for 

lofits  and  charges  relating  to  matters  connected  with  the 

)etition  against  the  return  of  M.  T.  Bass  for  the  borough 

f  Derby. 

Brett  shewed  cause. — First,  the  application  is  premature. 
I  defendant  is  not  entitled  to  a  discovery  before  plea, 
tnlen  under  special  circumstances,  as  for  instance  where  he 
fltablishes  a  case  of  extreme  urgency:  Martin  v.  HeTn- 
ning(a) ;  and  that  is  not  done  here. — Secondly,  the  affidavit 
m  which  the  rule  was  obtained  is  answered  in  fact  It  is 
bewn  by  the  plaintiff'  affidavit^  that  the  action  is  not 
Koaght  in  respect  of  business  done  by  the  plainti&  as 
nlicttors  for  Horsfall  in  the  matter  of  the  petition  against 
luB  letum,  but  for  business  done  in  and  about  the  petition 
^^gainsi  the  return  of  Bass;  and  that  the  plaintiffs  have 
iwt  delivered  to  Horsfall  any  bills  of  costs,  nor  have  they 
^J  books  containing  entries  of  charges  against  him  in 
'aspect  of  that  matter.  Moreover  the  bills  of  costs  and 
'^ttere  are  privileged  communications.  [Parke,  B, — There 
^  a  case  at  Nisi  Prius  where  evidence  of  the  retainer  of 
^^^wiael  was  rejected  as  a  privileged  communication;  but 
«at  cannot  be  law,  for  anything  which  merely  shews  the 

(a)  Ante,  p.  478. 
^OU  X.  AAA  EXCH. 


EXCHEQUER  REFORTR 

relation  theu  existing,  and  does  not  disclose  confidaA 
matter,  is  admissible.  As  to  whether  these  letten  I 
privileged  depends  on  their  contents.  Tlie  defendnnU  I 
entitleti  to  any  letters  which  merely  shew  a  retainer,! 
not  to  letters  which  are  confidential  between  attorney  li 
client  The  practice  in  the  Court  of  Chancery  is  lOM 
up  that  part  of  a  document  which  is  inadmissible.] 

The  Court  theu  called  on 

Luek  to  support  the  rule. — Martin  v.  ffemmiiigH 
decided  on  the  51st  section  of  the  statute,  which  enablu  1 
parties  to  deliver  written  interrogatories  to  each  oti«,« 
which  points  out  the  time  at  which  they  are  U>  be  deliva 
l^Parke,  B. — The  reason  for  that  decision  does  notafl 
here.  There  it  was  held,  that,  inasmuch  as  the  Legiaiitl 
fixed  the  time  for  proceeding,  some  special  ground  mil* 
laid  for  coming  earlier.]  Then  the  question  is,  whelha- 
defendants  have  shewn  sufficient  to  entitle  them  t 
the  plaintiffs  to  state  what  documents  tliey  have  in  I 
possession  or  power  relating  to  the  matters  in  digputfti 
whether  they  object  to  produce  them,  and  if  so,  upon  « 


*  « 
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FoBBEB  snd  Others  r.  Smith.  Jv^ 


WB8  a  rule  calliog  od  the  pbinti£&  to  shev  cause  a  Be>^«h  rV 
9  writ  of  somiiionB  and  all  sohBeqaent  proceedings  '^  fAhc^.  w 
Dot  be  aet  aside,  cm  the  groojid  that  the  irrit  was  !i!:*^*l^r*,^ 
ipoiL  the  defendant,  and  the  cause  of  acticA  azc€e.  *~3^-*-*  — 
toe  junsdiction  of  the  Coon,  or  was  in  respect  of  a  s^-ribeti  Vt  ch« 
of  oontract  made  beycmd  the  jurisdiction  of  the  of  *-^ftVcvc:k< 

mon  L*tr  IV^ 

the  9th   of  September,  1854.  the  defendant  was  i^'^i"    Th* 

St  rtaej,  in  the  emjMre  of  France,  with  a  copy  of  a  c-aliv  inaor^ 

the  form  prescribed  by  the  18th  section  of  "  The  J^^'^JJ^vTS^ 

«i  Law  Procedure  Act  1852."    The  writ  was  spe-  ri^^»«»**^7 

*        notes  UMiM 

idorsed  as  foUows : —  Abr\v»a.    Th« 

dofoudant  *)>- 

July,  1847. — ^To  six  promissory  notes  of  this  dat^  J^^iuuuCAfttr 
irely  made  by  defendant,  one  of  the  members  of  the  f^^^Jj^th'^J^^^ 
Bank  of  Calcutta,  for  payment  respectively  at  sixty  «"»*'  of notiou 

within  th« 
OB  of  tha  Coart,  and  was  not  In  respeet  of  the  breach  of  a  contract  mailo  within  the 
on,  whereupon  he  applied  to  set  aside  the  writ  and  proceedingn  undor  it :— 7/r/cl, 
B  waa  no  irregularity  in  the  writ  itself;  and  that  the  defendant,  by  appearing,  had 
Court  jtuiadiction. 
^  caae,  the  defendant  should  apply  to  a  Judge  for  particulArs  before  appearanoe. 

aaa2 
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days  sight,  of  10,000  Company's  rupeea,  equal  to  10 
sterling  each,  to  Cockerell,  Larpent  &  Co,  and  by  Hwrn. 
dorsed  to  the  pl^otiilFs;  and  interest  tJiereon  reepectn 
at  5l.  per  cent,  from  fith  Janiiary,  18i8,  tmtil  payment^ 

On  the  21st  of  September,  185-t,  the  defendant  app 
to  the  action,  and  on  the  29th  of  December  the  plaintiffi 
livered  a  declaration.  On  the  6th  of  Jaavarj,  1 853,  die 
fendant  obtained  an  order  to  inspect  and  take  copies  of 
promissory  notes,  and  on  the  2ath  of  Januaiy  the  f 
rale  waa  obtained.  The  apphcation  was  supported  by  an 
davit  of  the  defendant,  which  stated,  that,  until  aHa 
inspection  of  the  promissoiy  notes,  he  was  not  aware  «( 
real  nature  of  the  cause  of  action,  or  of  the  natoie  vl 
notea     That  the  notes  were  in  the  following  form:— 

■'  Union  Bank  Post  Bills. 
"No.  445.  -t       "Oiicutta,  1st  July.IB 

"  At  sixty  days  after  aigh^  of  ^his  our  fiist  bill  < 
change  (second  a^  tJ^rd  ^  s^e  i^nor  and  date  not 
We  promise  to  ^y  oj  aiJouM  t^  the  proprietoiB  ' 
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cutta  in  the  East  Indies,  and  were  delivered  to  Messra  1866. 
Cockerelly  Larpent  &  Compviy  at  Calcutta;  but  that  the 
deiBodant^  never  having  had  any  notice  of  this  action  until 
the  writ  was  served^  was  not  aware,  (save  as  alleged  in  the 
declaration),  until  such  inspection  as  aforesaid,  that  the  notes 
on  which  the  action  was  brought  were  such  notes  so  made 
and  issued  at  Calcutta. 

Wiliea  shewed  cause. — ^The  defendant  having  voluntarily 
i^peared  to  the  action,  the  Court  has  jurisdiction.  If  at 
common  law  a  person  was  served  with  a  writ  across  the 
border  in  Scotland,  and  he  thought  proper  to  appear,  pro- 
ceedings might  be  taken  on  that  writ  Service  of  a  writ  is 
not  essential  to  give  the  Coml;  jurisdiction.  It  is  a  common 
practice  to  send  a  writ  to  an  attorney  and  obtain  his  under- 
taking to  appear.  Actual  service  of  the  writ  is  only  a 
mode  of  giving  notice  to  the  defendant  of  the  commence- 
ment of  proceedinga  Where  a  foreign  minister  was  sued 
jcuntly  with  three  other  persons  upon  a  contract  entered 
into  by  them  in  the  county  from  which  the  minister  ^vfas 
Accredited,  and  his  attorney  gave  an  undertaking  to  appear, 
uui  appeared  and  pleaded  on  his  behalf;  it  was  held,  that> 
hj  Tolontarily  appearing,  the  minister  was  estopped  from 
Maying  to  the  Court  to  strike  out  his  name,  or  to  stay  pro- 
ceedings, on  the  groimd  of  his  privilege:  Taylor  v.  Beat  (a). 
Here  the  defendant  could  not  have  been  compelled  to  appear. 
Outlawry  on  mesne  process  is  abolished  by  the  24th  section 
of  the  Common  Law  Procedure  Act,  1852;  and  the  provi- 
^ons  with  respect  to  compulsory  appearance  are  limited  to 
particular  causes  of  action.  A  Judge  had  no  power  to  make 
^  order  under  the  18th  section,  since  the  cause  of  action 
did  not  arise  within  the  jurisdiction.  The  former  part  of 
^  section  enables  a  plaintiff  to  issue,  and  serve  upon  a 
defendant  out  of  the  jurisdiction,  a  writ  in  a  particular 

(a)  14  C.  B.  467. 
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1855^  form;  and  that  has  been  done  here.  The  spedal  indon^- 
ment,  which  is  inapplicable  to  such  a  writ,  may  be  tmted 
as  surplusage.  The  latter  part  of  the  seotioii  (ftlj  relates  to 
the  mode  of  proceeding  in  cases  where  the  defendant  hn 
not  appeared.  Where  a  defendiutit  has  thought  lit  to  ap* 
pear,  the  fact  of  the  cause  of  action  having  arieeti  whluo 
the  jurisdiction  is  no  more  essential  to  the  prooeedii^ 
than  it  is  that  a  writ  should  be  personally  served. 

The  Court  then  called  on 

Quain  to  support  the  rule. — This  case  is  distingoiahabk 
from  others,  on  the  ground  that  in  those  the  objectioii  Hi 
Apparent  the  moment  the  writ  was  served.  In  Tayht^' 
Best,  the  foreign  minister  must  have  known  his  privilege^ 
and  yet  he  chose  to  appear  and  plead  to  the  action.  Hen 
the  defendant  could  not  ascertain  the  real  cause  of  aotion 
unless  he  appeared.  Prior  to  the  enactment  in  questioD,  i 
person  residing  abroad  coidd  not  be  legally  sued  in  tliil 
0(ftuitry.  It  was,  indeed,  the  practice  to  proceed  to  out- 
lawry; but  if  the  defendant  was  abroad  at  the  iimetho 
exigent  issued,  he  might  reverse  the  proceedings  by  writ  of 
error.  [Parke,  B. — ^The  question  is,  whetJier,  the  defend- 
ant having  appeared  voluntarily,  we  can  now  set  aside  the 
proceedings  imder  the  writ  There  is  certainly  no  grooiMl 
for  setting  aside  the  writ;  it  is  perfectly  regular.]  ^ 
18th  section  does  not  give  a  general  authority  to  issue  awrit^ 
but  the  former  part  of  the  section  is  qualified  by  the  b^ 
ter;  the  manifest  intention  of  the  Legislature  being,  tbattho 
writ  should  only  be  issued  in  cases  where  the  cause  of  action 
arose  within  the  jurisdiction,  or  there  has  been  a  breadi  o> 
contract  made  within  the  jurisdiction.  Suppose  such  a  wm 
was  served  on  a  foreigner  abroad,  in  respect  of  a  cause  of  a(^ 
which  arose  abroad,  and  he  appeared  to  the  writ^  oool^ 
proceedings  be  taken  under  it?  In  this  case  the  writ»  ^ 
the  time  it  was  served,  might  or  might  not  be  regultf' 
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fu(ptat  V,  Bawra(ay     [Alderaon,  B. — It  is  clear,  that,  if     ^  ^^^' 

te  defendant  had  done  nothing,  the  plaintifib  could  have 

ken  no  step;  then,  if  the  defendant  chooses  to  appear,  he 

)e8  80  witJi  all  the  consequences.]     Under  this  writ,  the 

Binti&  might  have  declared  in  respect  of  a  cause  of  action 

hich  arose  within  the  jurisdiction;  therefore,  until  declar* 

200,  it  was  impossible  for  the  defendant  to  know  whether 

tere  was  any  objection  to  the  proceeding&     [Alderaon,  B. 

-There  was  a  special  indorsement  on  the  writ;  and  we 

miot  presume  that  there  was  any  other  cause  of  action: 

)  non  apparentibus  et  non  existentibus,  eadem  est  ratia 

nrlce,  R — ^The  difficulty  might  have  been  obviated  by  ap- 

■eatioD  to  a  Judge  for  particulars  of  the  plaintifis'  de- 

and.]    This  is  not  the  case  of  a  mere  irregularity  which 

ly  be  waived,  but  of  a  nullity. 

Pollock,  C.  B. — ^The  rule  must  be  discharged.  It  is 
ffident  to  say  that  the  writ  is  regular,  and  the  defendant 
IS  appeared  to  it  If  the  defendant  had  applied  to  a 
idgefor  an  order  for  particulars  without  appearing,  no 
tabt  the  application  would  have  been  granted.  It  was, 
erefore,  unnecessary  for  the  defendant  to  appear;  and 
^Ting  done  so,  he  must  abide  by  the  consequence& 

Pahke,  B. — I  am  of  the  same  opinion.  When  the 
atter  is  explained,  there  is  no  foundation  for  the  ap* 
ication.  The  writ  is  perfectly  regular.  The  statute 
i€8  not  require  either  a  statement  in  the  writ  itself,  or 
i  affidavit  before  issuing  it,  that  the  cause  of  action 
086  within  the  jurisdiction  of  the  superior  Courts, 
terefore,  there  is  no  irregularity  in  the  writ  itself,  al- 
ough  the  substituted  mode  of  proceeding  under  it  could 
t  be  applied  unless  the  cause  of  action  arose  within  the 
fifidiction  of  the  Court,  or  was  in  respect  of  a  breach  of 

(a)  5  M.  &  W.  155. 


motion  ought  not  to  have  been  to  set  amdf 
th«  appearance,  on  the  ground  tliat  it  was  e 
videi.  I  will  not  say  that  in  this  case  such 
wotdd  have  been  successful,  because  the  ii 
the  writ  giree  informatico)  to  the  defendant 
of  action  arose  in  Calcutta  At  all  erentfl, 
ought  not  to  have  appeared,  and,  having  <j 
tarily,  he  has  given  the  Court  jurisdiction, 
before  declaration  there  may  be  difficulty  in 
ther  the  cause  of  action  in  respect  of  whic 
is  suing  arose  abroad  or  in  this  country ;  bi 
obviated  by  application  to  a  Judge  for  partic 

Aldebson,  B. — I  am  of  the  same  opini 
question  is,  is  the  writ  r^ular?  It  is  per 
Then,  next,  why  did  the  defendant  appear 
absolutely  bound  to  do  so.  It  is  said,  that  hf 
cause  he  could  not  tell  with  sufficient  oert 
the  plaintiffe  were  suing  in  respect  of  a  cause  < 
arose  abroad  or  in  this  country.  But  if  1 
doubt  about  it,  it  was  competent  for  him,  witt 
to  know  with  certainty  for  what  the  plaint! 
If  he  bad  applied  to  a  Judge  for  particulars, 
known  the  cause  of  action  as  certainly  beic 
as  he  could  after.  But  instead  of  doing  that 
appearance,  and  so  voluntarily  subjects  himsi 
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Cominon  Law  Procedure  Act^  1852.  By  that  enactment,  ^865. 
I  writ  of  summons  in  a  particular  form  may  be  served  on  a 
British  subject  abroad.  This  writ  is  in  that  form.  Then 
lAere  a  person  is  served  with  such  a  writ,  one  of  two 
eounes  is  open  to  him ;  he  may  either  appear  or  not  If 
be  does  not  appear,  no  further  proceedings  can  be  taken  on 
the  writ,  except  upon  an  affidavit  that  there  is  a  cause  of  ac- 
tion which  arose  within  the  jurisdiction,  or  in  respect  of  the 
breach  of  a  contract  made  within  the  jurisdiction.  But 
if  he  does  appear,  the  question  becomes,  whether  the  Court 
has  jurisdiction  in  the  cause.  It  is  argued,  that  until 
dedaration  the  defendant  had  no  means  of  knowing  the 
OBOse  of  action.  But  he  might  have  obtained  a  suminons 
far  particulars  under  the  20th  rule  of  E^.  Gen.  H.  T. 
1863,  which  expressly  says,  that  an  order  for  particulars 
niay  be  made  before  appearance.  Instead  of  doing  so,  he 
i^ypears  to  the  action.  I  think,  that  even  if  a  foreigner 
came  before  the  Court,  and  stated,  that,  being  in  ignorance 
what  course  to  pursue,  he  appeared,  the  Court  would, 
«wept  under  very  peculiar  circumstances,  deal  with  him  as 
with  any  other  person,  and  refuse  his  application  to  set 
•ride  the  appearance.  But  what  pretence  is  there  for  say- 
^  that  the  present  case  is  one  in  which  the  Court  ought 
to  interfere.  The  cause  of  action  arose  in  Calcutta,  and 
^^  defendant,  an  Englishman,  but  who  resides  in  France, 
^limtarily  appears  to  the  writ  For  these  reasons  it  seems 
to  me  that  there  is  not  the  slightest  ground  for  saying  that 
"^  writ  is  irregular;  and  that,  if  the  motion  had  been  to 
*^  aside  the  appearance,  it  would  not  have  been  set  aside. 

Rule  discharged. 
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1855. 

Jan,  26.  WILKINSON  V,  ShARLAKD. 

stated,  that°°  -*"  ^^  declaration  in  this  caae  was  as  follows : — ^The  plain- 

Bu'Ji^h^e*'^  tiff  sues  the  defendant  for  freight,  for  the  conveyance  Ij 

fendant  for  the  plaintiff  for  the  defendant,  at  his  request^  of  goods  in 

conveyancA  by  ships;  and  for  the  demurrage  of  a  ship  of  the  plamti£^  kqpt 

forSe^d^  on  demurrage  by  the  defendant;  and  for  money  paid  Ij 

fendant,  at  his  the  plaintiff  for  the  defendant,  at  his  request:  and  tlte 

rsquest,  of  , 

goods  in  plaintiff  claims  150Z. — Plea,  never  indebted;  upon  which 

ships."    Plea,     •  •   •      t 

neyerindeb?    issue  waa  jomed. 

^''TS^\  Th©  cause  wa&  tried  before  Martin,  B.,  at  the  London 

that  though,         ^    ^  '       ' 

on  demurrer,    Sittings  after  last  Michaelmas  Term,  when  a  verdict  wv 

thedeclaration    «        j  /.      .t       i   •   x-«/r 

would  have       lound  for  the  plamtin. 

been  bad,  for 
not  shewing  a 

debt  payable         KnowUs  moved  to  arrest  the  judcnnent  (January  16).— 

in  pnaeenti,  ,  ^      ^  \  ^      i 

according  to  The  declaration  does  not  disclose  any  cause  of  action.  The 
hjikeC^'^  form  prescribed  by  the  Common  Law  Procedure  Act,  1852, 
^^Acf^  Schedule  (B),  is  "  money  payable  by  the  defendant  to  the 
1862,  yet  the  plaintiff  for  freight,"  &c.  Here  the  words  "money  pay- 
ed by  pleading  ^ble  "  being  Omitted,  it  does  not  appear  that  any  debt  wtf 
®^®''  due.     In  Place  v.  Potts  (a),   the  declaration  stated  that 

"  the  defendants  are  indebted  to  the  plaintiff  for  freight^* 
&c. ;  and  that  was  held  bad  on  general  demurrer.  That  de- 
cision may  perhaps  be  considered  as  overruled  by/flJJ 
V.  Nudd  (6) ;  but  the  cases  are  distinguishable.  Li  the  lat- 
ter, the  declaration  was  on  a  promissory  note,  for  intereet, 
and  also  "  for  money  found  to  he  due  from  the  defendant 
to  the  plaintiff  on  accounts  stated  between  them;"  and  the 
Court  held  that  equivalent  to  an  allegation  that  the  mon^ 
was  payable,  [Alderaon,  B. — ^There  ought  to  be  no  equiva- 
lent, for  the  Act  expressly  says,  "these  words,  money  pat 
able,  &a,  should  precede  money  counta"  Parke,  R-^ 
There  is  good  reason  for  the  form  being  so  expressed,  ^ 

(a)  8  Exch.  705.  (6)  3  E.  &  B.  650. 
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smuch  as  otherwise  the  plaintiff  might  be  sxiing  for  a  debt 
ot  payable  at  the  time  of  the  commencement  of  the  suit : 
>r  there  may  be  a  debt  in  praesenti,  though  solvendum  in  sham^kd. 
ituro.  It  is  singular,  that,  when  a  form  is  given  by  Act  of 
'arliament,  stating  in  the  fewest  words  all  that  is  necessary 
)  shew  a  cause  of  action,  pleaders  will  not  follow  ii  The 
Qly  question  is,  whether  the  defect  in  the  declaration  is 
ot  cured  by  pleading  over,  or  aided  by  verdict]  The 
bjeciion  would  have  been  fatal  on  general  demurrer,  and 
therefore  available  in  arrest  of  judgment. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — This  was  a  motion  to  arrest 
le  judgment,  on  the  groimd  that  the  declaration  merely 
iated  that  "  the  plaintiff  sued  for  freight^"  without  saying 
for  money  payable  "  for  freight^  as  required  by  the  form 
nren  by  the  Common  Law  Procedure  Act,  1 852.     There 

no  doubt  that  the  declaration  would  have  been  bad  on 
emurrer,  but,  after  pleading  over,  (I  do  not  know  that  the 
ict  of  a  verdict  having  passed  is  material),  the  declaration 
lust  be  read  in  that  sense  which  gives  the  plaintiff  a  right 
faction.  The  expressions  used  are  ambiguous;  and  since 
le  declaration  admits  of  two  meanings,  we  think  that  it  is 
ot  competent  for  a  party  who  pleads  to  it  as  a  claim  for  a 
ebt  payable  in  praesenti,  afterwards  to  arrest  the  judgment 
^  the  ground  that  it  might  also  mean  a  debt  payable  in 
rturo.  There  will  therefore  be  no  rule.  At  the  same 
Bie,  we  cannot  help  calling  the  attention  of  the  profession 
>  the  carelessness  with  which  the  forms  given  by  this 
^tute  are  followed  Forms  are  provided  for  nearly  every 
*8e  which  usually  occurs  in  practice ;  and  when  the  work 
'  almost  done  to  the  hands  of  those  who  profess  to  draw 
leadmgs,  it  is  to  be  regretted  that  they  will  not  attend  to 
^^  forms  provided  for  them,  but  resort  to  others  not  au- 
korised  by  the  Act 

Rule  refiised. 
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1856. 


Jan,  17. 


In  the  Matter  of  a  Plaint  in  the  County  CSourt  op  York- 
shire holden  at  Leeds:  Between  Jane  Hill»  Plamiiff; 
and  Roger  Swift  and  Sarah,  his  Wife,  Administratrix 
of  J.  Morgan,  Defendants. 


The  abandon- 
meut  of  the 
ezoeesof  a 
claim  above 
502.,  in  order 
to  give  a 
county  court 
jurisdiction, 
must  be  the 
act  of  the 
plaintiff  him- 
self, or  of  some 
person  autho- 
rised by  him, 
and  not  the 
act  of  the 
Judge. 

Therefore, 
where  a  coun- 
ty court 
judge,  at  the 
hearing  of  a 
plaint,  of  his 
own  accord 
and  against 
the  consent  of 
the  defendant, 
amended  the 
particulars  of 
demand  by  re- 
ducing the 
claim  to  50Z., 
and  gave  judg- 
ment for  the 
plaintiff  for 
that  amounty 
the  Court 
granted  a  pro- 
hibition. 


T 


HIS  was  a  rule  calling  on  the  judge  of  the  County 
Court  of  Yorkshire,  to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  to  restrain  him  from  proceeding  in  the 
above  plaint. 

It  appeared,  from  the  affidavits,  that  the  plaint  was  in 
the  nature  of  a  devastavit,  and  that  the  defendants  were 
served  with  a  summons,  which  was  thus  indorsed— "Hie 
plaintiff  claims  50Z.  debt^  and  \l,  11 8.  8c2.  costs."  TlepM^ 
ticulars  of  demand  annexed  to  the  summons  were  as 
follows : — 

"To  Jane  Hill,  of  51,  Wellington-street,  Leeds — Spinster. 

Nov.  26, 1852.  Dr.  £  %,  i 

To  balance  due  from  the  late  John  Morgiyi, 

deceased,  to  me,  for  board  and  lodgings,  &a, 

up  to  this  date  as  per  accoimt  in  your 

possession 

March  12,  1854. 
To  amount  due  from  the  late  John  Morgan, 

deceased,  for  board   and    lodgings  from 

26th  of  November,  1852,  to  this  date,  67 

weeks,  at  11«.  6d.  per  week 
To  amount  of  cash  received  by  the  said  John 

Morgan,  deceased,  on  my  account,  from  the 

26th  of  November,  1852,  to  this  date 
To  error  in  accounts  settled  on  the  26th  of 

November,    1852,   as   per    book    in    Mr. 

Morgan's  handwriting       .... 


9  12  10 


38  10   6 


43  13   * 


4    0   0 
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To  my  charges  for  expenses  and  trouble  in     £    8,   d,  IS66^ 

superintending    and    arranging    for    the 
funeral  of  the  deceased  .  .10     0 


£96  16     8 
Cr. 

By  various  sums  of  money  paid  by  John  Mor- 
gan, deceased,  for  me  and  on  my  account, 
dnce  the  26th  of  November,  1852     .         .  43  15     4^ 


Balance  due  to  me    .         .        o£^53     1     3^ 

1 1  seek  to  recover  fifty  pounds,  the  extent  of  the  juris- 
tion  of  this  Court" 

It  the  hearing  of  the  plaint,  it  was  objected  by  the  de- 
dants'  counsel  that  the  Court  had  no  jurisdiction  to  decide 
m  it^  inasmuch  as  it  appeared  on  the  face  of  the  parti- 
m  that  the  claim  was  for  961,  168  8d,  which  was  sought 
be  reduced  by  a  set  off  never  agreed  to  as  part  payment, 
I  still  shewing  a  balance  of  531,  la,  S^d,  due  to  the 
intiff;  and  the  case  of  Avar  da  v.  Rhod€a(a)  was  cited. 
e  Judge  thereupon  said,  that  he  would  amend  the  parti- 
es, and,  notwithstanding  the  objection  of  the  defendants' 
insel,  he  accordingly  amended  them  as  follows: — 
This  action  is  brought  to  recover  the  sum  of  501,  in 
s£action  of  the  simi  of  961,  16a.  Sd,,  the  amount  due  to 
on  the  following  account,  and  I  abandon  the  excess. 
Then  followed  the  five  items  mentioned  in  the  original 
ticulars.] 

.  Jane  Hill  the  above-named  plaintiff 
He  above  are  the  particulars  amended  as  per  order  made 
the  Court  this  30th  day  of  October,  1 854. 

George  Brooks  Nei^on, 

Qerk  of  the  Court" 

rhe  defendants  having  left  the  Court,  the  Judge  ordered 

(a)  8  Ezch.  312. 
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a  copy  of  the  amended  particulars  to  be  then  uk 
served  on  the  defendants'  attorney.    The  defendants'  uooiUI 
still  objected  that  the  Judge  had  no  jurisdiction,  and » 
tired  from  the  causa     The  Judge  thereupon  called 
plaiutitTs  attorney  to  proceed  with  the  case  as  an  undefrnW 
one;  and  he  having  proved  a  claim  for  5 Oi.,  judgment 
giveu  for  the  plaintiff  for  that  amount. 


BlUs  and  Kemphiy  shewed  cause. — Firat,  the  Judge 
jurisdiction   to   make   the  amendment.      It  is  the 
which  origiuates  the  jurisdiction,  and  the  claim  in  the 
as  shewn  by  the  indorsement  on  the  summons,  is  limitedi 
50/. — \Parhe,  B. — The  claim  is  stated  in  the  particulani 
nexed  to  the  summons,  and  that  exceeds  oOf.]     The  &4i 
the  pajticulars  being  wrong  did  not  deprive  the  Jud^ 
jurisdiction,  since  there  was  a  good  plaint  and  summons, 
Judge  had  power  to  amend  the  particulars  under  the  1( 
rule  («),  which  provides,  that,    "  where    at    the  hejwiag 
variance  appears  between  the  evidence  and  the  mt 
stated  in  any  of  the  proceedings  in  the  county  cooft,  i 
proceedings  may,  at  the  discretion  of  the  Judge,  and  oiii 
terms  b&  he  shall  think  fit,  be  amended,  and  such  OD 
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le  8iq)erior  Courts^  particulars  of  demand  may  be  amended :       ,  1865. 

Tnes  V.  Carry  (a). — [Martin,  B. — ^There  would  be  a  sum-         in  re 

mB  for  leave  to  amend,  and  after  the  order  was  made 

ew  particulars  would  be  delivered ;  that  has  not  been  done 

ere.]     In   Walsh  v.  lonideaQi),  the  Court  of  Queen's 

tench  held,  thai  the  county  court  judge  might  in  his  dis- 

retion  allow  the  particulars  to  be  amended,  in  respect  of 

16  statement  of  the  breach  of  contract     But  further,  the 

idge  might  have  proceeded  on  these  particulars,  as  they 

riginaUy  stood.     It  was  competent  for  the  plaintiff  to  con- 

snt  to  a  reduction  of  his  claim  by  allowing  payments  made 

Q  his  account,  and  such  consent  need  not  appear  on  the 

nmmons  or  particulars:  Kimpton  v.  WUley  (c),  Joseph  v. 

Jwry{d),  Isaac  v.    Wyld(e).      The  particulars  contain 

e?eral  items,  each  below  50^.,  and  the  plaintiff  has  not 

plii  his  cause  of  action,  as  was  objected  in  ChrimUy  v. 

i^cToyd  (/). — [Parke,  B. — The  plaintiff  neverilieless  can- 

nl  include  all  his  claims  in  one  summons,  where  together 

hey  exceed  50i.]     Such  objection,  however,  is  no  ground 

or  a  prohibition:  Guardians,  &c.,  of  Lexden  v.  South/- 

}ate  (g). — [Martin,  B. — The  objection  there  proceeded  on 

Ike  ground  that  there  was  a  misjoinder,  the   defendant 

laving  been  sued  in  two  separate  characters  in  the  same 

nit    Pa/rke,  B. — And  the  whole  claim  was  for  less  tliaa 

501    This  point  is  not  tenabla]     The  Court  had  juris- 

&tiaa  if  the  payments  allowed  in  reduction  of  the  claim 

Ke  to  be  taken  as  payments  made  on  accoimt  of  the  claim. 

[Parke,  B.     It  ought  to  appear  that  the  judge  had  pow^ 

to  treat  the  set-o£f  as  a  payment  of  the  claim.     But  the 

jodge  cannot  do   that>  except  by  the  permission  of  the 

^Mntiff  himself.     I  think  the  attorney  has  no  power  to 

•glee  to  the  reduction  being  made  for  the  purpose  of  giving 

^  county  court  jurisdiction,  vriithout  consulting  his  client] 

(a)  6  Bing.  N.  C.  247.  (e)  7  Exch,  163. 

W  1  E.  &  B.  383.  (/)  1  Exch.  479. 

(«)  19  L.  J.,  C.  R,  269.  (s)  Ante,  p.  201. 
W 19  L.  J.,  Q.  B.,  369. 


730  EXCHEQUER  REPOBTEL 

1856.        Avarda  v.  Rhodes  (a)  was  an  appeal  from  the  decisioD  oil 
In  re        judge,  and  was  not  a  proceeding  for  a  prohibition.   That 
decision  cannot  be  taken  as  an  authority  that  the  judge 
has  no  power  to  make  such  an  amendment 

Edwin  James  and  PreTUice  appeared  in  support  of  the 
rule,  but  were  not  called  upon  to  argua 

Pollock,  C.  B. — I  am  fully  satisfied  that  the  plaintiffs 
attorney  had  no  authority  to  agree  to  the  abandonment  of 
the  excess,  I  therefore  think  that  the  rule  ought  to  be 
absoluta 

Parke,  B. — The  question  arises  upon  the  63rd  sectkw 
of  the  9  &  10  Vict  c.  95,  by  which  jurisdiction  m 
given  to  the  county  courts  in  certain  cases  not  exceeding 
201.  That  jurisdiction  was  extended  to  SOL,  by  the  ISA  U 
Vict  c  61,  s.  1.  The  amendment  clause  applies  only  to 
cases  where  there  is  a  variance  between  the  proceedings  and 
the  evidence ;  but  there  is  none  here.  I  agree,  that^  aoooid- 
ing  to  Isaac  v.  Wyld  (b)  it  is  competent  to  the  ptainiiff 
to  abandon  the  excess  of  his  claim,  in  order  to  give  the 
county  court  jurisdiction;  and  that  notice  of  the  abandoih 
ment  must  be  given  to  the  defendant  on  or  before  the 
hearing  of  the  cause.  But  the  abandonment  must  be  made 
either  by  the  plaintiff  himself,  or  by  some  person  authorised 
by  him  to  make  it.  The  Judge  has  no  power  to  make  it  as  an 
act  of  his  own.  We  ought  therefore  to  be  satisfied  that  the  , 
abandonment  in  this  case  was  made  by  the  plaintiff's  antho- 
rity.  I  am  not  satisfied  that  the  plaintiff  did  consent^  and 
indeed  I  think  that  the  attorney  himself  was  not  aware  of 
the  effect  of  the  proceeding.  As  to  Avards  v.  Bkodsit 
I  may  observe,  that  the  Court  there  expressly  recognises  the 
flght  of  a  plaintiff  to  reduce  his  demand  in  the  waj 
pointed  out  in  Isaa/)  v.  Wyld,  which  is  good  law. 

(a)  8  £xch.  312.  (6)  7  £xeh.  163. 
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AiVDERSON,  R — I  cannot  help  thinking  that  the  judge  ^655. 
like  county  court,  when  called  upon  to  give  jurisdiction, 
BOght  not  to  do  what  is  required  for  that  purpose  with* 
(rat  making  the  applicant  pay  the  costs  incurred  up  to  that 
time  by  the  opposite  party,  who  may  have  appeared  to 
contend  that  the  court  has  no  jurisdiction. 


Martin,  B.,  concurred. 


Rule  absolute. 


In  re  The  Chelsea  Waterworks  Company.  jan.  la 

Ex  parte  PniLLiPa 

iHE  Chelsea  Waterworks  Company,  requiring  for  the  The  Court  will 
porpose  of  their  works  certain  land  near  Kingston,  in  Sur-  ^overdSton 
»]r,  belonging  to  one  John  Phillips,  and  the  parties  not  ^  inqukifcion 

»,  o     o  J.    ^  ^  detormme 

TOtg  able  to  agree  as  to  the  amount  of  compensation  to  be  the  oompeusa- 
I»id  for  the  land,  proceeded  to  have  it  determined  by  the  taken  under 
^'eriict  of  a  special  jury,  under  the  provisions  of  the  Lands  *^ ^^  on  thi^*' 
Qaoses  Consolidation  Act,  8  &  9  Vict.  c.  18,  ss.  23,  53,  54.  gi-ouid  that 
A  q)ecial  jury  was  accordingly  summoned,  but  a  sufficient  jurymen  were 
wnnberdid  not  attend  at  the  time  and  place  appointed ;  ^^taaju- 
'Aereupon  the  under-sheriflf  went  into  the  town  of  Kingston,  ^^^'>  *^®  «- 

J ,  ,  ,  ,  medy,  in  such 

^  brought  back  with  him  certain  persons  supposed  to  be  case,  being  by 
pMJified  to  act  as  jurymen  under  the  6  Geo.  4,  c.  50;  and  ^     ®°^' 
■^  were  then  sworn,  and  acted  on  the  inquiry.     Two  of 
*^,  however,  were  not  on  the  jury  list,  and  one  was  not 
P>dified  by  assessment  to  rates. 

Shee^  Serji,  now  moved  for  a  rule  to  shew  cause  why  a 
'^t  of  prohibition  should  not  issue  to  restrain  the  sheriflf 
^  Surrey  from  causing  to  be  recorded,  the  clerk  of  the 
^^  from  recording,  and  the  Waterworks  Company  from 
^feg  on,  the  assessment  and  verdict  of  the  jury. — The 
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^J855^      quefltion  depends  on  the  Jury  Act,  6  Geo.  4,  c.  90,  i 
In  re         Lixtds  Clauses  Consolidation  Act,  8  &  9  Tict,  &  V 
WiTERwoRKH    *lst  section  of  the  latter  Act  provides  for  the  sun 
*'"■  of  a  common  jury,  who  must  be  "indifferent  penoi 

qualified  to  act  as  common  jiuymen  in  tiia 
Courts."  By  the  5-lth  section,  the  sheriff,  at  &6 
of  either  party,  "shall  proceed  to  nominate  and 
special  jury,  in  the  manner  in  which  such  jmioa 
required  by  the  laws  for  the  time  being  in  fi» 
nominated  or  struck  by  the  proper  officere  of  the 
Courts."  By  sect  55,  the  spiicial  jury  shall  a 
twelve,  the  parties  having  their  lawful  challenges; 
a  full  jury  do  not  appear,  or  if  afler  such  chaHeo^ 
jury  do  not  remain,  then  upon  the  application  i 
party  the  sheriff  shall  add  to  the  list  of  sudi  ^ 
names  of  any  other  disinterested  persons  quali^ 
as  speci-al  m- com-inon  jurymen,  who  sliall  not  hi 
previously  struck  off  the  aforesaid  list,  and  who  t 
be  attending  the  Court,  or  can  speedily  be  procts 
to  complete  such  jury;  all  parties  having  their  lai 
lenges  against  such  persons."  The  words  ' 
fied  to  act,"  must  mean  persons  whose  i 
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per  persons,  for  he  ought  to  have  challenged  them.]     In        l^*^- 
Korman  v.  Beaumont  (a),  a  verdict  was  set  aside  because         in  re 

one  of  the  jurymen  was  not  returned  on  the  Nisi  Prius  watkbwokks 
panel,  but  answered  to  the  name  of  a  person  who  was.  ^^- 

PoLLOCK,  C.  B. — If  we  were  to  grant  a  rule,  it  would 
only  lead  to  a  waste  of  time  in  discussing  a  matter  about 
which  no  doubt  can  exist 


Parke,  R — I  am  satisfied  that  in  this  case  the  only  re- 
medy is  that  provided  by  the  statute,  viz.  the  right  of  chal- 
lenge. That  has  not  been  exercised,  and  therefore  the 
objection  is  only  matter  of  form,  not  substance. 

Alderson,  B. — I  am  of  the  same  opinion.  The  party 
has  a  right  to  have  the  matter  fedrly  tried ;  it  has  been 
&bly  tried,  and  now  he  seeks  to  set  aside  the  verdict  on 
account  of  a  mere  slip. 

Martin,  B.,  concurred. 

Rule  refused. 

(a)  Willes,  4S4. 
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Jan.  ii. 
AdmOKnitioc 


for  Uirw 


tag  tlMt  tune, 

•odiannira  to 
prooKite  the 
tatoratt  of  the 


lU  Haiiiiiiililii 
miiwli  mule 
to  mm  by  the 


LoMAX  V.  Aedino. 

1  HE  doclaration  staled,  that,  on  the  7th  of  Jtme.  ISoSiit 
was  agreed  hy  and  between  the  plain  tiiT  and  the  defenJaat, 
in  maimer  following,  that  is  to  say,  it  was  agreed  between 
them,  that  the  plaintiflF should  serve  the  defendantfortkee 
ycara  from  the  1st  of  July,  1853,  as  manager  of  certain  iron- 
works of  the  defendant's,  at  and  for  the  salary  of  tt  per 
week  during  the  said  term;  and  the  plaintifT  agreed  with  dte 
defendant  that  he  the  plaintiff  would  during  that  time  me 
his  Ust  endeavours  to  promote  the  interest  of  the  ddendkot, 
and  would  attend  to  and  cany  out  all  reasonable  reqDots 
made  to  liim  by  the  defendant,  the  plaintiff  acting  fw  ll» 
dofendaiit  ai  ho  the  plaintifT  had  theretofore  done  for  OS 
John  Smith,  his  then  employer ;  and  the  defendant  agreed 
with  the  plaintifT  that  he  would  pay  to  the  plaintiff theW* 
sum  of  +(.  i)er  week  for  the  said  term  of  three  yeare,  for  »■ 
services  as  aforfsaid  in   the  capacity  aforesfdd ;  and  tl*® 
pLiintitf  says,  that  he  afterwards  entered  into  the  serrice  <* 
the  defenilant,  and  served  the  defendant  in  the  c»p«a*y 
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ulant  wrongfully,  and  without  any  reasonable  or  probable 
)  whatsoever,  to  wit,  on  the  day  and  year  last  aforesaid, 
issed  the  plaintiff  from  such  service,  and  has  thence 
^rto  wholly  refused  to  continue  the  plaintiff  in  his  said 
oe^  and  has  from  thence  hitherto  refused  to  pay,  and 
lot  paid  him,  the  said  stun  or  salary  of  42.  per  week,  al- 
^  the  said  term  of  three  years  is  not  yet  expired ;  and 
plaintiff  has  been  and  is  by  means  of  the  premises 
ly  unemployed. 

ML — **  That  the  plaintiff  did  not,  whilst  he  was  in  the 
dant's  employ  under  the  said  agreement,  use  his  best 
ivours  to  promote  the  interest  of  the  defendant  ao- 
Dg  to  the  said  agreement;  therefore  the  defendant  did 
ifls  the  plaintiff,  and  refused  to  pay  him  any  salary 
such  dismissal,  and  which  dismissal  is  the  said  dismissal 
3  declaration  mentioned/' 
onurrer  and  joinder. 

i^iJta  in  support  of  the  demurrer. — The  plea  does  not 
iently  justify  the  dismissal  of  the  plaintiff  from  the 
idant's  service.  Although  the  declaration  states  that 
as  specifically  agreed  between  the  parties  that  the 
tiff  would,  during  the  period  of  his  engagement,  nse 
>eBt  endeavours  to  promote  the  defendant's  interest, 
mch  a  stipulation  is  by  law  implied  in  all  contracts  of 
ilar  description.  A  master  is  not  entitled  to  dismiss  a 
nt  for  every  trifling  act  of  disobedience  ;  but,  in  order 
stify  such  a  course,  the  servant  must  have  been  guilty 
ilful  disobedience  of  his  master's  orders,  or  of  gross 
I  misconduct  [Parke,  B. — The  defendant,  no  doubt, 
1  be  justified  in  dismissing  the  plaintiff  for  such  mis- 
ici,  but  there  may  be  other  matters  also  for  which  he 
1  have  the  same  remedy.  Here  the  agreement  con- 
an  express  stipulation  that  the  plaintiff  will  act  in  a 
b  way,  and  the  defendant  alleges  that  the  plaintiff 
not  so  acted,  and  for  that  reason  he  dismissed  him. 
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IS56^      Ma/iiva,  B. — ^The  plea  is  not  a  mere  traverse,  but  ifibyway 
of  confession  and  avoidance.     Pollock^  C.  B. — Suppose  the 
plaintiff  had  conducted  himself  on  all  occasions  in  a  n^li- 
gent  and  lazy  spirit,  there  may  be  insuperable  difficulty  in 
a  legal  definition  of  the  plaintiff's  conduct,  and  yet  the 
defendant  would  be  justified  in  discharging  him  firom  his 
service.     It  would  be  a  question  of  evidence.]     The  plea 
ought  to  shew  upon  the  &ce  of  it  enough  to  satisfy  the  Court 
that  the  defendant  is  justified.     If  the  plaintiff  has  acted  is 
the  manner  suggested  by  the  Courts  that  should  have  been 
alleged     [Parke,  B. — If  that  objection  to  the  pleahadbeen 
raised  by  special  demurrer,  before  the  Common  Law  Proee- 
dure  Act,  1852,  the  objection  would  have  been  allowed.    If 
the  plaintiff  felt  himself  embarrassed  by  the  plea^  he  migbt 
perhaps  have  obtained  relief  on  application  to  a  Judge  «l 
Chambers.    This  is  not  the  case  of  a  Tnenial  servant    The 
question,  in  what  case  and  upon  what  grounds  an  employer 
has  the  right  to  discharge  a  person  employed  by  him,  has 
only  been  considered  in  modem  times,  and  is  not  fully  settled. 
Callo  V.  Brouncker  (a),  Ridgway  v.  Hungerford  Markd 
Company  (b),  and  Mercer  v.  Whall  (c),  contain  instances  of 
the  misconduct  of  the  party  employed;   but  there  maybe 
many  other  matters  which  would  justify  a  dismissal  by  the 
master.     MartiUy  B. — The  plaintiff  had  better  take  issue 
on  the  plea  and  leave  the  question  for  the  decision  of  % 
Judge  and  jury,  and  if  he  is  dissatisfied  with  the  ruling,  he 
may  tender  a  bill  of  exceptions.] 

Wise,  contri,  was  not  called  on  to  argue. 

Per  Curiam  (d). — The  plaintiff  may  withdraw  the  de- 
murrer and  tmverse  the  plea,  on  payment  of  costs,  otherwise 
there  will  be 

Judgment  for  the  defendant 

(a)  4  Car.  &  P.  618.  (d)  PoOoch,  B,  Parke,  E,  and 

(6)  3  A.&  £.  171.  MaHxn,  B. 

ifi)  &Q.B.447.. 
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MABTIN  V.  HeWSON.  Jan.  24, 

3claration  was  for  money  had  and  received  by  the  To  an  action 

;t  to  the  use  of  the  plaintiff  and  received, 

-That  « the  money  in  the  declaration  alleged  to  have  piead^^°thS* 

[  and  received  by  the  defendant  to  the  use  of  the  the  money  had 

.  been  depofilt- 

was  money  deposited  by  the  plaintiff  in  the  hands  ed  by  the 

Pendant  as  stakeholder,  to  abide  the  events  of  cer-  de^d!int*g 

^1  cock  fights,  between  cocks  produced  for  the  ^*H;  ?? 

of  such  fights  by  the  plaintiff  and  one  J.  H.,  on  *<>  abide  the 

ents  the  same  had  been  wagered  by  the  plaintiff  tain  illegal 

Raid  J  H  "  *^*™®'  ^^ 

^^^'^  which  event 

laintiff  demurred  to  this  plea,  and  there  was  a  ^®  money 

I                                    ,      .  had  been  wa- 

1  demurrer.     The  plaintiff  also  replied,  that  "  be-  gored  by  the 

result  of  the  said  wager  was  ascertained,  and  pi^tion,  that, 

8  said  cock  fights  had  come  off,  and  whilst  the  de-  ^r*^®*  x^®  '^ 

leld  the  deposit,  the  plaintiff  repudiated  the  said  wager  was  as- 

d  cock  fights  and  put  an  end 'to  the  same,  and  the  plaintiff  repu- 

er  came  off  or  were  determined,  and  the  result  of  f!t -«i**IT** 

'  ger,  ana  re- 

wsLser  and  cock  fights  never  was  determined :  and  Spired  the  de- 

^                                        ...  fendant  to  re- 
tiff  then,  and  before  this  suity  required  the  defend-  pay  the  money 

>tum  to  the  plaintiff  his  said  deposit^  being  the  ffeidH^oo'd^ 

m  sought  to  be  recovered."  S""^''?.*^> 

°                   ^   ^  the  replication 

Ter  thereto  and  joinder.  was  good,  and 

that  the  plea 
was  bad  for 

•rd  for  the  plaintiff — The  plaintiff  is  entitled  to  not  alleging 

-            ,  that  the  wager 

b  on  these  demurrers.     Fu^t,  with  respect  to  the  had  been  de- 

n.    Assuming  a  cock  fight  to  be  an  illegal  game ;  ^^^^^ 

owever,  the  plaintiff  is  fully  prepared  to  contend  is 

le  replication  shews  that  the  plaintiff  demanded 

money  before  the  event  came  off;  and  according  to 

>rity  of  Vamey  v.  HicJcman  (a),  the  8  &  9  Vict 

18,  which  avoids  contracts  by  way  of  gaming  and 

(a)  5  C.  B.  271. 
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iBftg.  wagering,  and  prohibits  the  nuuntenanoe  of  odioiu  fa  fa 
MABm  recovery  of  money  won  upon  any  wager,  or  depoHted  a 
wmfin  ihe  hands  of  a  stakdudder  to  abide  the  event  of  any  nfo; 
does  not  preclude  a  party,  who  repudiates  the  wager  Mn 
the  event  ia  aacertained,  from  recovering  back  &om  tk 
stakeholder  the  amount  of  his  depodt  [Parke,  R — Htti 
defendant  were  correct,  there  would  be  no  locus  poeoitadii 
open  to  the  parties  laying  a  wager.]  The  replication  i 
therefore  good.  The  plea  is  bad  for  not  negafaving  tb 
facte  alleged  in  the  replicatioa  A  plea,  to  be  good,  n>( 
be  good  in  omnibus^ 

Gray  contri. — The  plea  la  good,  aa  it  brings  the  cm 
within  the  precise  words  of  the  statute.  Now  the  18tb 
sect  of  the  8  &  9  Vict  c.  109,  enacte,  that  "all  contncU 
or  agreements,  whether  by  parol  or  in  writing,  by  njU 
gaming  or  wagering,  shall  be  null  and  void  ;  and  no  «■ 
shall  be  brought  or  maintAJned  ia  any  Coart  of  law  ot 
equity  for  recovering  any  sura  of  money  or  valuable  ttuDg 
alleged  to  be  won  upon  any  wager,  or  which  shall  Iw 
been  deposited  in  the  hands  of  any  person  to  abide  tb 
event  on  which  any  wager  shall  have  been  made:  proriiirf 
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Df  a  replication.  The  defendant  was  not  bound  to  allege 
ihat  the  contract  was  not  repudiated — ^prim&  jEeude  the  plea 
is  a  good  answer  to  the  plaintiff's  claim. 

UQ/ward  was  heard  in  reply  as  to  the  sufficiency  of  the 
plea. 

Per  Cubiam  (a). — ^The  plea  is  bad,  and  the  replication  is 

pxxi;  the  plaintiff  is  therefore  entitled  to  judgment  on  both 

iemunrers. 

Judgment  for  the  plaintiff 

(a)  Pollock,  C.  R,  Parke,  B.,  and  Alderson,  B. 


789 


1855. 


r 


Heald  and  Others  u  Kenworthy. 


Jan.  17. 


HE  declaration  was  for  goods  sold  and  delivered.  Where  aprin- 

Hear-That  the  selling  and  deUvering  in  the  declaration  ^^.^^^^Tto 

lentioned  was,  and  consisted  in,  the  sales  and  deliveries  pledge  his  cre- 
dit, and  the 

eremafter  in  this  plea  mentioned,  and  not  otherwise;  and  latter  makes  a 
lat  the  sales  and  deliveries  of  the  said  goods  to  the  de-  hisbehaSfrwid 
ndant^  and  the  purchases  by  the   defendant  from  the  *5|^**J2^ 
aintifis,  were  made  by  the  agency,  on  behalf  of  the  de-  th©  prindpia 
idant,  of  W.  V.  Taylor,  and  not  otherwise;  and  the  said  charged  by 
ichases,  and  the  acceptance  from  the  plaintiffs  of  the  the^e^\*^f 
d  goods,  were  made  by,  and  the  said  sales  and  deliveries  ^^^  money  is 

^  ,     ,  not  paid  over 

me  plaintiffs  were  made  to,  the  said  Taylor  in  his  own  to  the  seller, 
ne  and  not  in  the  name  of  the  defendant;  and  that  the  ter,  by  his 
inti£&  at  the  time  of,  and  in  and  about  the  said  sales  and  <^"^duct, 

makes  it  un- 

iveries,  gave  credit  to  the  said  Taylor  as  buyer  of  the  said  just  that  the 
ds,  and  in  respect  of  the  prices  thereof,  and  in  all  respects  should  be 
lied  him  as  a  principal,  and  continued  so  to  credit  him  example 

where  the 
ir  by  hiB  words  or  conduct  induces  the  principal  to  believe  that  a  settlement  has  been 
e  to  between  the  seller  and  the  agent,  in  consequence  of  which  the  principal  pays  the 
UDt  of  the  debt  to  the  agent 

0  an  action  for  goods  sold,  the  defendant  pleaded  that  the  purchase  was  made  by  one 
ibe  defendant's  agent,  and  that  the  defendant,  within  a  reasonable  time  after  the  sale, 
Dot  tinduly  early,  bonA  fide  paid  T.  sufficient  money  to  pay  the  plaintiffs : — UMt  on 
urrer,  that  the  plea  was  bad. 
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,  ^^^      and  to  treat  him  until  after  the  defendant  had  made  the  pay. 
Hbjlld       ments  to  the  said  Taylor,  and  settled  with  and  satasfied  Urn 
KxNwoBiHT.    as  hereinafter  is  mentioned ;  and  the  plaintiGb  did  not  at  any 
time,  mitil  after  the  defendant  had  so  made  the  payments 
to  and  settled  with  and  satisfied  the  said  Taylor  as  afore- 
said, give  credit  to  the  defendant  in  respect  of  any  of  ibd 
said  sales  or  prices,  or  in  any  way  treat  the  defendant  as 
buyer  of  the  said  goods  or  any  part  thereof,  or  as  in  any 
way  responsible  to  the  plaintiff,  or  make  any  claim  or  de* 
mand  on  him  in  respect  of  any  of  the  said  sales  or  prices; 
and  that  after  the  said  sales  respectively,  and  before  the 
defendant  knew  or  had  notice  or  reason  to  believe  that 
the  said  Taylor  was  or  would  be  unable  to  pay,  or  that  he 
would  not  pay  the  vendors  of  the  said  goods  the  prioes 
thereof  in  full,  according  to  the  terms  of  the  said  salefi^  and 
when  (on  the  contrary)  the  defendant  had  reason  to  be- 
lieve, and  did  believe,  that  the  said  Taylor  would  didy 
settle  with  the  vendors  according  to  the  said  terms,  he  the 
defendant  bon&  fide  settled  with  the  said  Taylor  in  le- 
spect  of  the  said  purchases  and  prices,  and  bon&  fide  pail 
the  said  Taylor,  on  account  of  the  said  goods  and  the  pQ^ 
chases  and  prices  thereof  monies  sufficient,  and  more  than 
sufficient  to  pay  and  satisfy  the  said  prices  and  all  dainis 
of  the  said  Taylor  in  respect  of  the  said  purchases  and 
prices,  and  being  sufficient  and  more  than  sufficient  to  pay 
and  satisfy  all  claims  of  the  plaintiffis  in  respect  of  the  said 
goods  and  the  said  prices;  and  the  said  Taylor  then  became^ 
and  wasy  satisfied  in  respect  of  the  said  goods  and  prioes^ 
and  of  all  claims  on  account  thereof,  and  then  became  in- 
debted to  the  defendant,  and  hath  at  all  times  oontintied 
and  still  is  so  indebted  to  the  defendant;  and  the  defend- 
ant hath  not  since  the  said  settlement  been  indebted  to 
the  said  Taylor;  that  the  said  payments  to  the  said  Ta]^ 
were  made  by  the  defendant  before  commencement  of  tlus 
suit,  and  were  made  by  the  defendant  at  reasonable  and 
proper  times,  and  according  to  the  usual  course  of  dealing 
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1  the  defendant  and  the  said  Taylor,  and  according  ^^^* 
isnal  and  proper  course  of  business,  and  not  unduly  Hsald 
and  the  said  times  were  times  which,  before  and  einwobtht. 
16  defendant  made  the  said  payments,  were  repre- 
by  the  said  Taylor  to  the  defendant  to  be,  and 
he  defendant  before  and  when  he  made  the  said 
ts  had  reason  to  believe  and  did  believe  to  be, 
7  and  proper  times  of  payments  of  the  said  sums, 
lessary  and  proper,  in  order  to  put  the  said  Taylor 
s,  and  enable  him  to  pay  and  satisfy  the  vendors 
igto  the  terms  of  the  said  sales;  and  that  before 
w  or  had  notice  that  the  plainti&  had  been  the 
,  or  that  the  vendors  were  not  paid  according  to 
18  o&the  said  sales,  he  the  defendant  had  reason  to 
and  did  believe,  that  the  persons  who  had  sold  the 
ds  to  the  said  Taylor  as  aforesaid  had  been  paid ;  and 
defendant  did  not  know,  nor  had  notice  imtil  after 
made  the  payments  to  and  settled  with  and  sati»- 
said  Taylor  as  aforesaid,  nor  until  after  the  defend- 
received  the  said  goods  from  the  said  Taylor,  that 
titiSs  had  become  or  were  vendors  of  the  said  goods, 
of  them,  or  that  they  made  or  had  any  claim  in 
of  any  of  the  said  goods,  or  of  the  prices  thereof 
the  defendant  know,  nor  had  he  notice  until  after 
payments  to  and  the  settlement  with  and  satisfac- 
he  said  Taylor,  what  were  the  terms  as  to  times  or 
if  payment  on  which  the  said  Taylor  had  bought 
goods,  or  any  of  them;  and  the  defendant  says 
wording  to  the  terms  of  the  said  sales  by  the  plain- 
)  said  prices  were  payable  to  the  plaintifiEs  before 
\  when  the  defendant  first  had  notice  of  any  claim 
of  the  plaintiff  in  respect  of  any  of  the  said  goods 

L 

irrer  and  joinder. 

ase  came  on  for  argument  in  last  Michaelmas  Term 

ber  13),  when  the  Court,  inclining  to  the  opinion 


!■£&         tfaMife^a«Ma 


fartk  rtqm 


iht  Jim  tj  ike  Ommt,  to  ^mt  Ornkm-^Uh 

I niii»iiBihe|iiTiiiiaMiiaciiifiBifaBi 

Clarif  »  •qv"'*  '^  *^  <kiMutu — It  henf  tp 
HmtA^jimAMmat  he  tata  to  ■■ tolfagw 

gaoim  iffhi*  aeptweqrf.    Ike  a^ie  bet,  (kit  »| 
■^  Im  ho^  Me  po»M  kw  ^ot  with  m 
fiyi  of  B  deiM,  rindt  Mmey  it  not  paid  by  4l 
iipat  to  Ae  oedito^  doM  not   Ath^e  tlie  ] 
{AUtrmm,  &— OmA  «h  aul  ffvm  to  the  ^a«lf  i 
fjiiilifc,    Arft^ft— neptntt&'wsameMi^d 
WBpte  bet  of  Ibe  agent  harn^  rceehvd  tbe  ncMyvl 
■Qswer  to  thiF  cfaum.     Hw  ikfemknt  «ae  bosni  I>1| 
that  the  plamti&  «ete  dniy  paid     Thia  caae  da 
vitha  the  pcine^  thM  the  ddrior  canoot  be  ■ 
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between  the  defendant  and  his  agent,  the  case  would  have  ^  I8fi5. 
Ulen  within  the  same  principle. — He  was  then  stopped  by  Hbald 
ft6  Court  Kritwortht. 

A9pland  contri. — The  plea  alleges  that  the  goods  were 
delivered  to  the  agent,  and  that  when  the  payment  was 
made  by  the  defendant  to  him  he  had  reason  to  believe, 
and  did  believe,  that  the  agent  would  pay  the  plaintifis, 
and  that  payment  so  made  to  the  agent  was  not  unduly 
early.  It  has  been  assumed  on  the  part  of  the  plaintifis, 
that  the  rule  imder  which  the  principal  when  discovered 
is  liable  to  the  seller  is  an  unlimited  one.  But  the  appli- 
cafon  of  that  rule  depends  on  the  particular  facts  of  the 
caae;  for  instance,  a  foreign  principal  is  not  liable.  [Parke, 
R— The  question  of  his  liability  is  one  of  fact.  Where  the 
seller  deals  with  an  agent  resident  in  this  country,  and  act- 
ing for  a  foreign  principal,  the  presimiption  is,  that  the 
seller  does  not  contract  with  the  foreigner  and  trust  him, 
bot  with  the  party  with  whom  he  makes  the  bargain. 
That  is  a  question  of  fact,  and  not  of  law.  Martin,  B. — 
Here  the  defendant  authorised  his  agent  to  pledge  his 
credit  The  case  differs  from  that  where  a  servant  is  sent 
^th  the  money  in  his  hand  to  make  a  purchase,  for  there 
the  master  gives  no  authority  to  his  servant  to  pledge  his 
credit  Parke,  B. — A  debt  has  been  created  by  the 
defendant's  authority.  He  is  boimd  to  see  that  it  is  paid. 
^fhai,  then,  is  there  in  the  plea  which  precludes  the  plain- 
ifi  from  recovering  their  debt?] — There  is  no  authority 
iirecisely  in  point,  although  the  reports  contain  several 
licta  which  are  in  the  defendant's  favour.  In  Pateraon  v. 
^cmduaequi  (a).  Lord  Ellenborough,  C.  J.,  said,  "  The  case 
n  which  I  remember  that  the  liability  of  a  principal  was 
arried  frulhest  was  Powd  v.  Nelson,  upon  the  Western 
Circuit,  of  which  Mr.  Justice  Lawrence  had  a  manuscript 

(a)  15  East,  62. 
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note.  There,  a  factor  made  purcliaaes  for  his  principsl,! 
made  payments  for  him  od  account  Afterwards  tlw  & 
was  pressed  for  payment  by  a  letter  which  came  to 
hands  of  the  principal,  who  transmitted  it  to  the  factor, 
with  a  knowledge  of  the  fact  paid  him  the  residue.  It' 
heUi  by  Lord  Mansfield,  C.  J.,  that  the  principal  vtmIb 
over  to  the  sellers  for  the  money  he  had  so  paid  to 
factor  after  notice."  In  Smyth  v.Anderaon  (a),  Jfaul^ 
in  delivering  the  judgment  of  the  Court,  cites  thediotB 
Bayley,  J.,  to  be  found  in  Tfiomson  v,  Davenport  (b), 
"  it  is  said  that  the  seller  ought  to  have  asked  the  nui 
the  principal,  and  charged  him  with  the  price  of  the  p 
By  omitting  to  do  so,  he  might  have  lost  bis  right  to  d 
payment  from  the  principal,  had  the  latter  paid  the  n 
or  had  the  state  of  the  accounts  between  the  principal 
the  agent  been  such  as  to  make  it  unjust  that  the  foil 
should  be  called  upon  to  make  the  payment"  [Pait^ 
— Something  however  must  occur  to  make  it  unjuel  t#i 
upon  the  principal  for  payment;  where,  for  instaaack 
seller  tells  the  principal  that  he  will  look  to  the  agotfc 
payment,  and  the  principal  pays  the  a^nt,  it  wnuM  bei 
just  to  hold  the  principal  liable,  in  case  of  non-paymait  ^ 
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puichafie  goods  for  him,  with  authority  to  pledge  his  credit         ^®^^- 
Tbid  agent  does  so,  and  thus  creates  a  debt ;  and  I  agree        Hbald 
with  the  remark  made  by  my  Brother  Parke,  that  all  the    kknwobtht. 
cases  in  which  the  principal  has  been  held  to  be  discharged, 
ire  cases  in  which  the  seller  has  enabled  the  agent  to  mis- 
represent, or  where  the  agent  by  some  conduct  adopted  by 
dbe  seller  has  placed  his  principal  in  a  worse  situation  than 
that  he  ought  to  be  in.     This  plea  contains  nothing  of  that 
»rt    It  merely  states  that  the  plaintiffs  treated  Taylor 
■  the  principal,  and  that  the  defendant  bond  fide  settled 
fithhim. 

Fabke,  B. — I  am  of  the  same  opinion.  The  plea  simply 
rtates,  that,  after  the  contract  was  entered  into  between 
the  plaintiff  and  a  third  party,  the  agent  of  the  defendant, 
BDder  circumstances  which  rendered  the  defendant  liable 
upon  it,  the  latter  paid  the  agent.  I  am  of  opinion  that  this 
is  IK)  defence  to  the  action.  It  is  clear,  that,  if  a  person  orders 
»  agent  to  make  a  purchase  for  him,  he  is  boimd  to  see  that 
Reagent  pays  the  debt;  and  the  giving  the  agent  money  for 
4at  purpose  does  not  amount  to  payment,  unless  the  agent 
pays  it  accordingly.  But  there  are  no  doubt  cases  and  dicta, 
''hich,  unless  they  be  imderstood  with  some  qualification, 
^rd  ground  for  the  position  taken  by  the  counsel  for 
ie  defendant  First,  there  is  the  dictum  of  Bayley,  J., 
n  Thomson  v.  Davenport,  where  that  learned  Judge 
•ys  down  the  rule,  that  "if  the  agent  does  make  him- 
elf  personally  liable,  it  does  not  follow  that  the  prin- 
ipal  may  not  be  liable  also,  subject  to  this  qualification, 
bat  the  principal  shall  not  be  prejudiced  by  being  made 
■eiBonally  liable,  if  the  justice  of  the  case  is  that  he  should 
lot  be  personally  liable.*'  And  he  then  proceeds  to  say, 
if  the  principal  has  paid  the  agent,  or  if  the  state  of  accounts 
etween  the  agent  here  and  the  principal  would  make  it 
"•njusl  that  the  seller  should  call  on  the  principal,  the  fact 
f  payment  or  such  a  state  of  accounts  would  be  an  answer 

vou  X.  c  c  C  EXCH. 


buyer  for  the  money ;  as  for  example,  where  i 
induced  by  the  conduct  of  the  seller  to  pay 
m<xiey  on  the  &ith  that  the  agent  and  seller '. 
a  settlement  on  the  matter,  or  if  any  repremi 
effect  is  made  by  the  sell^  either  by  words  o 
seller  cannot  afterwards  throw  off  the  masl 
principal  It  would  be  ttnjitst  for  him  to 
think  that  there  is  no  case  of  this  kind  whei 
has  been  precluded  from  recovering,  unless  b 
way  contributed  either  to  deceive  the  dej 
induce  bim  to  alter  his  position.  This  was  t 
the  decifiion  in  Wyatt  v.  The  MarquU  of  Hi 
the  seller  took  the  security  of  the  agent  unl 
principfd  and  gave  the  agent  a  receipt  as  f< 
due  from  the  principal,  in  consequence  of  wl 
cipal  dealt  differently  with  his  agent  od  the 
receipt,  and  it  was  properly  held  that  the  seUei 
the  prmcipaL  So  in  the  case  put  by  Lord  EU 
J.,  in  Eymer  v.  Sutvercrcpp,  the  observationa  o 
Judge  are  perfectly  correct ;  for  the  &ct  o 
.allowing  the  time  for  payment  to  elapee  mij 
dence  of  deceit  on  his  part,  and  of  his  having  tb 
the  principa]  to  pay  the  agent  Neither  doc 
Smyth  V.  ATidereon,  cor  the  elabomte  judj 
Brother  Mwuie,  contain  anythiag  at  variai 
principle  I  have  stated.      He  adopts  the  p 
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dufle,  although  he  did  not  inform  the  seller  who  his  principal 
wafl^  the  invoice  stated  that  the  goods  "were  bought  on  ac- 
cwmt  of  B."  the  principal.  The  seller  drew  certain  bills  of 
exchange  on  the  agent,  who  became  insolvent  before  the  bills 
arrived  at  maturity.  The  principal,  after  having  received 
adyioe  of  the  purchaser,  and  of  the  acceptance  of  the  bills 
by  the  agent,  made  large  remittances  on  account  of  the 
goods  to  the  agents  who  at  the  time  of  his  stoppage  was 
laigely  indebted  to  his  principal.  My  Brother  MavZe 
says,  the  Cteurt  were  of  opinion  that  imder  such  circum- 
itanoes  it  was  imfedr  and  imjust  to  allow  the  seller  to  re- 
ceive the  value  of  the  goods  from  the  principal.  I  think 
tbat  there  is  no  authority  for  saying  that  a  payment  made 
to  the  agent,  as  in  this  case,  precludes  the  seller  from  re- 
covering fit)m  the  principal,  tmless  it  appears  that  he  has 
induced  the  principal  to  believe  that  a  settlement  has  been 
oade  with  the  agent.  There  is  no  averment  of  that  kind 
here,  and  consequently  the  plaintiffs  are  entitled  to  re- 
cover. 

AtDERSON,  B., — I  am  of  the  same  opinion.  It  is  clear 
™t  the  defendant,  who  is  the  principal  in  the  transaction, 
•rthorised  the  agent  to  contract  the  debt  on  his  accoimt ; 
the  defendant  afterwards  paid  his  agent  money,  which, 
"O^ever,  he  did  not  pay  over  to  the  plaintiffs.  Now  the 
^^dant  is  not  excused  from  seeing  that  the  plaintiffs 
^  paid,  unless  the  latter  by  their  acts  induced  the  de- 
^dant  to  make  the  payment  to  their  agent  Where  the 
*D^  trusts  the  agent  only,  and  says  that  he  will  consider 
^  as  the  only  party  liable,  the  agent  alone  is  responsible, 
*^d  the  seller  cannot  proceed  against  the  principal  But 
*^  must  be  some  act  on  the  part  of  the  creditor  to  war- 
^t  us  in  saying  that  the  payment  by  the  debtor  to  his 
^t  is  to  be  treated  as  a  payment  to  the  creditor.  Where 
^  <*editor  by  his  conduct  induces  the  debtor  to  pay  a  third 
*rfy,  and  thereby  alters  his  debt(^r's  position,  it  would  be 

ccc  2 
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tinjuat  to  call  upon  the  debtor  to  pay  Uie  amount  of  the 
1        debt  U)  the  creditor.     But  there  ia  uothiog  of  tkatiioitit 
KMwoBTnT.    this  case,  and  consequently  the  defendant  ia  not  dischaigA 

Judgment  for  the  pbuuti&(a), 

('0  Uartin,  K,  had  leH  ike  CouK  during  the  uguDent 


Jamieson  V.  Trevelyak  and  Elizabeth  hia  Wife 

(^itlM  IT  Cu'.  s,   VOLE  had  obtained  a  rule,  calling  on  the  defendaaUl 
Cmt  charts     Bhew  cause  why  the  Master  should  not  review  his  ti 
^Isen^M* '  ^^  ^^  "^  action  of  replevin,  in  which  the  defendantel 
avowed  for  a  rent  charge  under  a  will  (a).     The  i«cord  1 
matie  up,  and  the  cause  taken  down  for  trial  by  each  of  1 

parties  to  the  action,  and  the  defendants  obtained  tbei 

WtwooQ  party  Jjct:  when  the  defendants' damapcs  were  assessed  undw ' 

tad  party,  luid  ° 

21   Hen.  8,  c.  13,  a.  3.     Tlie  Master  on  the  taxatjoo 
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Watson  and  WUles  shewed  cause. — First,  the  17  Car.  2,  ^®*^- 
c.  7,  is  not  confined  to  proceedings  on  a  distress  for  rent  Jahubon 
«mce,  but  also  applies  to  such  proceedings  for  arrears  of  Treveltan. 
a  rent  charge.  That  statute,  which  is  intituled  "  An  Act 
for  a  more  speedy  and  effectual  proceeding  upon  dis- 
tresses and  avowries  for  rents,"  recites,  that  "  forasmuch  as 
the  ordinary  remedy  for  arrearages  of  rents  is  by  distress 
upon  the  lands  chargeable  therewith  ;  and  yet,  neverthe- 
less, by  reason  of  the  intricate  and  dilatory  proceedings 
upon  replevins,  that  remedy  has  become  ineflfectual ; "  and 
after  directing  the  mode  in  which  such  proceedings  shall  be 
had,  enacts,  that,  '*  in  case  such  plaintiff  shall  be  nonsuit 
after  cognizance  or  avowry  made,  and  issue  joined,  or  if  the 
Terdict  shall  be  given  against  such  plaintiflF,  then  the  jurors, 
that  are  empannelled  or  returned  to  inquire  of  such  value, 
dudl,  at  the  prayer  of  the  defendant,  inquire  concerning  the 
wmi  of  the  arrears,  and  the  value  of  the  goods  or  cattle 
distiamed ;  and  thereupon  the  avowant,  or  he  that  makes 
wgnizance,  shall  have  judgment  for  such  arrearages,  or  so 
much  thereof  as  the  goods  or  cattle  distrained  amoimt  unto, 
together  with  his  full  coats,  and  shall  have  execution  for 
the  same  by  fieri  facias  or  elegit,  or-  otherwise,  as  the  law 
slwll  require"  The  3rd  section,  which  provides  for  the 
<*8e  of  judgment  on  demurrer,  speaks  of  "  the  avowant,  or 
*^  that  maketh  cognizance  for  any  rent,"  which,  when 
^^^  in  connection  with  the  term  rent  as  used  in  other 
P^rts  of  the  Act,  clearly  shews  that  the  word  "  rent "  in- 
dudes  a  rent  charge.  The  11  Geo.  2,  c.  19,  applies  only  to 
*e  case  of  landlord  and  tenant ;  but  the  17  Car.  2,  c.  7, 
"^  uo  such  qualification.  An  early  allusion  to  this  statute 
^  to  be  found  in  Mounaon  v.  Redshaw  (a),whic\x  was  decided 
'^  W  Car.  2.  In  Com.  Dig.  "  Pleader,"  3  K  30,  pL  9,  it  is 
**id  down,  that,  "  if  the  avowry  is  for  rent  charge  as  well  as 
for  rent  service,  the  jury  shall  inquire  what  rent  was  in 
*"^,  and  the  value  of  the  cattle  distrained."     This  Act 

{a)  1  Wms.  Sauud.  187. 
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is  remedial,  and  there  is  notliing  to  confine  it  to  caaa  be- 
tween laiidlord  and  tenant — See  Sliort  v.  ffjibbard  (a), 

Secondly,  the  term  "full  coste"  in  the  17  Car.i.tl 
8.  2,  entitles  the  defendant*  to  the  coet*  as  between  MUxasj 
and  client  The  statute  was  intended  to  provide 
plete  indemnity  for  the  successfii]  party  in  replevia  U 
was  passed  to  remedy  the  hardship  which  existed  at  tin 
time  it  came  into  operation,  and  which  had  not  been  re- 
moved by  the  23  Hen.8,  c.  lo.orthe-t  Jac.l,c.  3.  Thelul- 
meotioned  statute  gave  defenilants  their  costs ;  but  a  [Hio- 
tice  was  introduced  of  cutting  down  the  costs,  and  thereby 
depriving  parties  of  expenses  which  they  ha«l  reason^J 
incurred,  and  as  to  which  they  were  improperlj  p** 
eluded  from  being  reimbursed.  The  expressions  "tuM," 
"  full  costs,"  and  "  double  coste,"  are  now  to  be  fuW  iS 
various  statutes.  Tlie  I26th  sect  of  the  8  &  9  VicttlA. 
contains  the  words  "full  costs  and  expenses,"  which  in 
Doe  d.  Hyda  v.  The  Mayor  &c.  of  Manchester  {b\  lb* 
Master  on  taxation  held  to  mean  liberal  costs  as  belwMO 
party  and  party,  and  not  costs  as  between  attorney  ud 
client.  [Maiim,  R — The  rule  there  was  made  absihrt^ 
without,  opposition,  and  consequently  the  point  eaumot  b* 


V, 

Treyeltah. 


HILABT  TERM,  18  VIOT.  751 

uch  he  has  referred.]  The  words  *'  fiill  costs/'  as  used  by 
9  Legislature  at  the  time  of  Car.  2,  have  a  more  extensive 
laning  than  could  be  attributed  to  the  simple  expression 
ostsi''  [Martin,  B. — I  think  it  is  a  strong  argimient  for 
»e  being  no  distinction  between  "  full  costs"  and  "  costs," 
kt  nothing  is  to  be  found  in  support  of  such  a  distinction 
Mr.  Gray's  work  on  Costs.  Parke,  B. — In  Irwine  v. 
ddUihifC) — where  the  question  arose  on  the  1 1  Geo.  2,  c.  1 9, 
19,  the  Court  said, ''  In  this  case  the  statute  gives  full 
(ts ;  but  that  cannot  make  any  difference,  for  no  distinc- 
Q  is  known  in  the  law  between  costs  and  full  costs,  and 
point  of  practice  there  is  no  difference  in  the  mode  of 
ation."] 

rhirdly,  the  defendants  were  entitled  to  the  costs  of  making 
the  record,  and  of  entering  it  for  trial  A  plaintiff  in 
)l6vin  may  neglect  to  proceed,  and  in  many  cases  it  is  his 
lerest  not  take  any  step.  He  may  withdraw  the  record, 
i  defeat  the  defendant  In  Com  Dig.  *'  Pleader,"  3  K. 
,  pi.  19,  it  is  laid  down,  that,  "  since  the  defendant 
replevin  (quaere  if  before  avowry)  is  an  actor  as  well 
the  plaintiff,  he,  like  the  plaintiff,  may  take  down  the 
ord  to  trial  without  a  proviso ;  the  plaintiff,  therefore, 
I  never  be  guilty  of  laches  in  not  going  to  trial,  so  that 
are  can  be  no  judgment  as  in  case  of  a  nonsuit." 
Fourthly,  the  defendants  were  entitled  to  the  costs  of  the 
tress.  The  costs  so  incurred  may  fairly  be  treated  as 
idental  to  the  suit.  [Martin,  B. — Those  costs  are  alto- 
^er  anterior  to  the  suit] 

Cofe,  in  support  of  the  rule,  was  directed  by  the 
urt  to  confine  his  argument  to  the  last  two  pointa — As 
the  third  point,  it  is  a  hardship  on  the  plaintiff  to 
^e  to  pay  the  costs  of  a  proceeding  to  which  he  is  no 
%,  and  which  was  not  caused  by  his  default.    [Parke,  B. 

(a)  6  B.  &  Aid.  796. 
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1865.  — Where  a  record  is  taken  down  by  proviso,  although 
Jaxiison  plaintiff  also  takes  down  the  record,  the  defendant  is  Oh 
Tbi^ltaw.  titled  to  the  costs  of  his  record.  It  is,  therefore,  bA 
reasonable  that  the  same  rule  should  be  applicable  to  this 
case.  Alderson,  B. — There  is  no  other  way  open  to  the 
defendant  by  which  he  can  be  certain  that  his  cause  will 
be  tried.]  As  to  the  last  point,  the  defendant  gets  the  oosis 
of  the  distress  by  way  of  damage.  These  expenses  are  not 
costs  in  the  suit 

Pollock,  C.  B. — The  rule  must  be  absolute  for  the  Master 
to  review  the  taxation  upon  the  second  and  last  points  only. 
We  think  the  term  "  full  costs,"  means  ordinary  costs  as 
between  "party  and  party ;  this  is  in  accordance  with  the 
practice.  The  costs  of  the  distress  ought  not  to  have  been 
allowed.  Upon  the  other  point  the  taxation  was  correct 
The  rule  will  be  absolute  accordingly. 

Parke,  B.— I  agree  that  the  term  "full  costs  "merely 
means  the  ordinary  costs  as  between  party  and  party.  The 
expression  seems  to  have  been  introduced  into  the  17  Oar. 
2,  c.  7,  merely  for  the  purpose  of  excluding  the  idea  that  the 
defendant  was  only  to  be  entitled  to  recover  a  limited  som 
for  costs,  according  to  the  provisions  of  certain  statutes 
which  were  in  operation  at  that  tima     As  to  the  oosis  of 
the  record,  I  think  it  is  but  reasonable,  although  the  plain- 
tiff has  taken  down  a  record,  that  the  defendants  should  be 
allowed  the  expense  of  their  record.  Then,  as  to  costs  incuned 
by  making  the  distress.     Under  the  1 1  Geo.  2,  c.  19,  &  2i 
(The  Landlord  and  Tenant  Act),  successful  defendants  in 
replevin  were  entitled  to  double  costs  of  suit     So  much  of 
that  statute  as  gave  a  defendant  double  or  treble  costs  i« 
repealed   by  the  5  &  6  Vict.  c.  97,  which  gives  in  lieo 
thereof  a  "  full  and  reasonable  indemnity  as  to  all  costs> 
charges,  and  expenses  incmred  in  and  about  the  action,  suity 
or  other  legal  proceedmg,  to  be  taxed  by  the  proper  officer." 
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lowever,  is  under  the  19  Car.  2,  c.  7,  which  gives 
0  indemnify  for  all  chargea  It  may  be  that  this 
►missus.  The  costs  of  making  a  distress  are  not 
le  suit  either  in  the  superior  or  inferior  Court 
io  not  appear  to  be  provided  for,  and  consequently 
)t  allowable. 
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1855. 

Jamibson 

r. 

Trevsltan. 


,  B.,  concurred  (a). 


Rule  absolute  accordingly. 


on,  B.,  had  left  the  Court  ghortly  before  the  condusiou 
lent. 


;.  The  Mayor,  Aldermen,  and  Burgesses  of  J<*n.  17. 
THE  Borough  of  Dover. 


^lardtion  stated,  that,  by  a  deed  made  between  The  plaintiff, 

iff  and  the  defendants,   the   defendants  acting  contracted  ' 

al  board  of  health  for  the  borough  of  Dover,  the  fendal^tH,^^' 

ontracted  to  construct  certain  brick  sewers,  and  Corporation, 

by  deed  to  ex- 

1  glazed  stone-ware  and  cast-iron  pipe  sewers  and  ecute  certain 
7ater  pipes,  and  to  build  two  engine  and  boiler-  deed  contain- 
ih  coal- stores  and  covered  reservoir  and  a  cottage,  ®4^  clause,  by 

o  '    which  it  was 

Id  two  pump  wells,  and  to  construct  certain  other  covenanted 

that  the  defen- 
dants' engl  • 
have  power  to  direct  the  way  in  which  various  portions  of  the  work  should  be 
'  it  should  appear  to  him  that  they  were  not  properly  executed,  and  with  due 
it  should  be  lawful  for  him  to  give  notice  in  writing  to  the  plaintiff  to  alter 
r  work,  and  to  supply  proper  and  sufficient  materials  and  labour,  and  with  due 
)  proceed  therewith;  and  if  the  plaintiff  should  for  the  space  of  seven  days 
>tice  had  been  given  fail  to  comply  therewith,  then  it  should  be  lawful  for  the 
mgineer  to  take  the  work  out  of  the  plaintiff's  hands.  It  appearing  to  the  de- 
S;ineer  that  the  works  were  not  being  properly  executed  and  with  due  expedi- 
I  the  following  written  notice  to  the  plaintiff: — "  I  give  notice  to  you  to  supply 
id  sufficient  materials  and  labour  for  the  due  prosecution  of  the  works,  and 
^edition  to  proceed  therewith  ;  and  further,  that  if  you  shall  for  the  space  of 
iter  the  giving  of  this  notice  fail  or  neglect  to  comply  therewith,  I  shall  as 
id  on  behalf  of  the  said  A.  B.  (the  defendants),  take  the  works  wholly  out  of 
" — Held,  that  the  notice  was  sufficiently  specific. 


reaay  ana  tmimg  to  complete  me  wnole  ol  t 
a  breach,  that  the  defendaats  would  not  sufE 
to  proceed  to  complete  the  works,  and  that  t 
dischai:ged  him  from  any  further  perfom 
plotion  of  them. 

Plea — That  the  pliuntifT  and  the  defends 
by  the  deed,  that  the  defendanta'  enginm 
power  to  direct  the  order  in  which  the  var 
the  works  abould  be  done ;  and  if  at  any 
appear  to  him  that  the  works,  or  any  part  tl 
being  properly  executed  and  with  due  esped 
be  lawful  for  him  to  give  notice  in  writing  t 
his  executors  or  administrator^  or  his  or 
^ents,  to  alter  any  improper  work,  and  to  su 
and  Bu£Bcient  materials  and  labour  for  the  d 
of  the  works,  and  with  due  expedition  to  pn> 
and  if  the  plaintiff,  his  executors  or  adtninis 
for  the  space  of  seven  days  after  such  notice  1 
fail  or  neglect  to  comply  therewith  in  all 
matters  injoined  therein,  then  and  in  ever 
should  be  lawful  for  the  said  engineer,  oi 
defendants  and  their  succeesors,  to  take  i 
either  wholly  or  in  part  out  of  the  hands  i 
his  executors  or  administraton,  and  engage 
such  persons,  and  procure  all  such  proper 
implements  for  the  purpose  (^  completing  th 
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of  the  {damti£^  his  executors  or  adminisirators;  or  at  their        1866. 

option  the  defendants  might  enter  into  any  new  contract  or       PAOLuia 

contracts  with  any  other  person  or  persons  for  the  com-  i^. y^/'jL^. 

pletion  of  the  works;  and  the  plaintiff,  his  executors  or       I>oyir. 

administrators,  should,  in  any  or  either  of  the  cases  aforesaid, 

pay  mito  the  defendants,  or  their  successors,  all  sums  of 

HMmey,  costs,  charges,  and  expenses,  which  might  be  paid  or 

incuned  by  the  defendants  in  procuring  the  completion  of 

mch  works  over  and  above  the  contract  pricea — The  plea 

then  alleged,  that»  at  the  time  of  the  making  of  the  deed, 

and  at  the  several  other  times,  &c.,  one  T.  W.  R   was 

die  ^gineer  of  the  defendants;  and  that»  after  the  plaintiff 

had  dime  the  said  works  in  part,  and  before  the  day  next 

hereinafter  mentioned,  it  appeared  to  the  said  engineer  that 

the  works  were  not  being  properly  executed  and  with  due 

expedition,  and  thereupon,  to  wit^  on  the  7th  of  February, 

1854,  the  said  engineer  in  pursuance  of  the  said  covenant 

gave  notice  in  writing  to  the  plaintiff  to  supply  all  proper 

and  sufficient  materials  and  labour  for  the  due  prosecution 

of  the  works,  and  with  due  expedition  to  proceed  therewith; 

^t  the  plaintiff  did,  for  the  space  of  more  than  seven  days 

^r  the  said  notice  was  given  to  him  as  aforesaid,  fail  and 

^ect  to  comply  therewith  in  all  and  every  of  the  matters 

*  •  • 

lajomed  therein;  and  that  thereupon,  to  wit,  on  the  20th 

of  February,  1854,  the  said  engineer  of  the  defendants,  by 

virtue  and  in  pursuance  of  the  said  covenant,  did  on  behalf 

tf  the  defendants  take  the  works  wholly  out  of  the  hands 

of  the  plaintiff;  which  is  the  alleged  breach  of  covenant 

mentioned. 

The  plaintiff  by  his  replication  took  issue  on  the  plea, 
xoept  as  to  the  notice;  and  as  to  that  he  pleaded,  that  he 
dmitted  a  notice  in  writing  had  been  given  to  him  as 
\legtd  in  the  plea,  which  notice  was  as  follows : — 

"To  Mr.  R  C.  Pauling. — Whereas  it  appears  to  me,  that 
le  works  contracted  to  be  done  by  you  the  said  R  C. 
luling,  for  the  mayor,  aldermen,  and  burgesses  of  the 
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borough  of  Dover,  by  a  certain  deed,  dat«d  the  6llid*Jl 
September,  1853,  and  made  between  you  the  s 
,  Pauling  of  the  one  part,  and  the  said  mayor,  alderaien,M 
burgesses  of  the  other  part,  are  not  being  properly  eieci 
and  with  due  expedition:   Now,  therefore,  I  hereby  j 
notice  to  yoii  the  said  R  C  Pauling  to  supply  all  p 
and  sufficient  materials  and  labour  for  the  due  pros 
of  the  said  works,  and  with  due  expedition  to  proceed  th 
with ;  and  I  further  give  notice,  that  if  you  the  said  Bifl 
Pauling  shall  for  the  apace  of  seven  daya  after  the  g 
of  thia  notice  fail  or  neglect  to  comply  therewith,  Id 
as  the  engineer  and  on  behalf  of  the  said  mayor.  Men 
and  burgeasra,  take   the  said   works  wholly  out  of  f 
hands.     Dat«d  this  7th  day  of  February,  1 854.    T.  W;.^ 
engineer." 

Demurrer  and  joinder. 


Wilks,  ill  support  of  the  demurrer. — ^The  question  M 

on  the  sufficiency  of  the  notice  set  out  in  the  repli 
The  plaintiff  will  contend  thiit  it  is  not  sufficiently  a; 
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rkeyK — It  is  a  general  objection  to  the  whole  work,         18^5» 
t  it  is  not  properly  done,  and  that  it  is  not  proceeding       Pauunq 
1  due  expedition.]  Mayob'&c.  op 


r. 
DOTJER. 


lUward  contrk — ^The  notice  is  not  sufficiently  specific. 
I  defendants  were  not  entitled  to  take  the  works  out  of 
plaintiff's  hands,  unless  it  should  appear  to  the  engineer* 
» had  power  to  direct  in  what  way  different  portions  of 
works  were  to  be  done,  that  the  works  were  not  properly 
(uted,  and  with  due  expedition;  and  that  a  notice  to 
i  effect  had  been  given  to  the  plaintiff,  and  that  he  had 
lected  to  obey  the  notice.  One  object  in  providing  for 
I  a  notice  was  to  inform  the  plaintiff  in  what  respect  his 
I  was  deficient,  and  in  what  way  the  engineer  found  it  to 
).  [Parke,  B. — The  engineer's  objection  may  be,  that  the 
i  is  carried  on  in  a  sluggish  manner ;  he  therefore  gives 
contractor  notice  to  go  on  faster.  He  is  not  bound  to 
how  many  more  men  ought  to  be  employed,  or  what 
ler  materials  the  contractor  must  use.  The  propriety 
le  notice  itself  is  not  a  question  for  the  jury,  but  it  is 
ihem  to  say  whether  the  contractor  has  obeyed  the 
ae  by  proceeding  with  the  work  with  all  due  expedition.- 
erson,  B. — How  could  a  notice  be  drawn  to  state 
3  specifically  that  the  contractor  must  proceed  faster 
the  work  on  hand  ?] 

OLLOCK,  C.  B. — We  are  all  of  opinion  that  the  notice  is 
cient  It  would  be  a  difficult  matter  to  frame  a  notice 
3  specifically,  unless  the  party  giving  it  were  bound  to 
3nd  into  minute  particulars ;  which  I  think  he  cannot  be 
d  upon  to  do.  Our  judgment,  therefore,  must  be  for 
lefendants. 

IRKE,  B. — I  am  of  the  same  opinion.  I  think,  that,  if 
mgineer  had  wished  the  plaintiff  to  do  some  particular 
5  of  work,  as,  for  instance,  to  pull  down  and  rebuild 
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1855.        some  portion  of  the  work,  the  notice  should  have  spedfi- 
Paulino      ^^y  stated  to  what  extent  he  required  the  particular  work 
*•  to  be  done.    But  here  the  objection  of  the  engineer  is,  that 

DoYCB.  the  work  in  general  is  done  in  a  n^hgent  and  slTiggiaa 
manner.  It  is,  therefore,  sufficient  for  him  to  give  a  genenl 
notice  of  this  description.  He  tells  the  plaintiff  he  is  pro- 
ceeding in  a  negligent  and  slow  manner,  and  requires  him 
to  do  the  work  better,  and  with  more  expedition.  Sodi  a 
notice  is  good. 

Alderson,  B. — ^If  issue  were  taken  on  the  notice,  I 
agree,  that  the  defendants  would  fidl  if  they  meant  to  say 
that  the  plaintiff  should  have  made  some  alteration  in  Ms 
work;  but  if  they  intended  to  say  that  the  plaintiff  got od 
too  slowly  with  the  work,  and  that  he  had  not  povided 
sufficient  materials  for  it,  and  that  such  a  state  of  thioga 
lasted  for  seven  da3rs  after  the  notice  had  been  given,  the 
defendants  would  prove  their  plea  (a).  * 

Judgment  for  the  defendanta 
(a)  Martin,  R,  liad  left  the  Court. 
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PORRitT  V.  Bakeb  and  Another.  /on  23. 

declaration  stated,  that,  in  consideration  that  the  A  UoenBod 
X  at  the  request  of  the  defendants,  would  deliver  to  is  not  prohi- 
endants  eight  pheasants  in  good  feather,  and  would  i^J^  2  w*4^o 

the  defendants  6«.   for  each  pheasant  which  the  82,  from  enter- 
ing into  a  con- 
F  required,  when  he  required  them,  the  defendants  tract  made  in 

id  the  plaintiff  to  deliver  to  him  eight  pheasants  deUveTuve 
e  required  them ;  and  although  the  plaintiff  did  all  8™®  ^'^J^  <>^  ■ 

*  '  .  mew  or  breed- 

necessary  on  his  part,  and  all  things  necessary  hap-  ing-place  at 

bo  entitle  him  to  have  eight  pheasants  delivered  to  the  year, 

the  defendants,  and  a  reasonable  time  for  the  deli-  ^^  t^t^ 

the  said  eight  pheasants  by  the  defendants  to  the  *^**»  }^  co^i- 

^       ^  J  deration  that 

rhad  elapsed,  yet  the  defendants  did  not  deliver  to  the  plaintiff 
ntiff  eight  pheasants  as  aforesaid,  but  neglected  and  toThe  defcm^ 
to  do  so.  ^*  «^^*  . 

pheasants  m 

— "  That  at  the  time  of  the  making  of  the  said  pro-  good  feather, 

erein  mentioned,  and  thence  hitherto,  the  defendants  the  defendant 

en  and  are  licensed  to  deal  in  game,  by  virtue  of  an  ph  J^^^^ 

sed  in  the  session  of  Parliament  holden  in  the  1st  &  ^^^^^  *^® 

plamtiffre* 

ars  of  the  reign  of  his  late  Majesty  William  4,  quired,  when 
, '  An  Act  to  amend  the  Laws  in  England  relative  them^t^de- 
e.'    And  the  plaintiff  at  the  time  of  the  making  of  fe?dwit  pro- 

^  ^  o         mised  the 

i  promise  had  notice  of  the  defendants  being  so  plaintiff  to  de- 
[;  and  the  said  contract  and  promise  was  made  by  pheasants 
h,  the  defendants  in  the  way  of  their  business  as  ^^^^^^ 

Breach:  the 
non-delivery 
fendant  to  the  plaintiff  of  the  eight  pheasants.  Plea,  that  the  contract  was  made  with 
dant  in  the  way  of  his  business  as  a  licenced  dealer  in  game,  under  the  1  &  2 
2,  of  which  the  plaintiff  had  notice,  and  that  the  promise  was  to  deliver  the  phea- 
ny  time  of  the  year,  and  that  the  request  to  the  defendant  to  deliver  the  said 
I  was  made  after  the  expiration  of  ten  days,  one  inclusive  and  the  other  exclusive, 
1st  of  February,  1854,  and  before  the  Ist  of  October  in  that  year,  when  it  was  con- 
he  statute  that  the  defendant  should  knowingly  have  in  his  possession  any  game 
Br. — HMy  on  demurrer,  that  the  plea  was  bad,  as  it  was  consistent  with  it  that 
afF  had  entered  into  a  contract  in  the  season  to  deliver  living  pheasants;  and  fur- 
the  plea  did  not  allege  that  the  pheasants  were  to  be  delivered  within  the  time 
d  by  the  statute. 
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such  licensed  dealers  in  gaine ;  and  the  said  promise  *u ! 
deliver  the  siid  phejisaiite  at  any  time  as  well  hefoie 
after  the  expiration  of  ten  days  from  the  1st  of  Febni 
contrary  to  the  form  of  the  statute  In  snct  case  made 
provided ;  and  the  defendants  further  say,  that  tlie 
or  requisition  by  the  plaintiff  to  the  defendants  to 
the  said  pheasante  was  made  after  the  expiratiou  of 
days  (one  inclusive  and  the  other  exclusive)  from 
1st  of  February,  ISoi,  and  before  the  1st  of  October  in  i 
year,  and  at  a  time  when  it  was  contrary  to  the  form 
effect  of  the  aforesaid  statute  that  the  defendants  iib( 
knowingly  have  in  their  house,  shop,  stall,  po^essiui 
control,  any  kind  of  game  what«ver,  within  the  m( 
the  said  statut*." 

Demurrer  Eind  joinder. 

Pashley  appeared  to  support  the  demurrer,  but  was  I 
ped  by  the  Court ;  who  called  upon 

Hawlcvna  to  support  the  plea. — The  validity  of  die] 
turns  upon  the  construction  of  the  4th  sect  of  the  1 
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me  kept  in  a  mew  or  breeding  place)  after  the  expira-  ^  ^^^^* 
of  forty  days  (one  inclusive  and  the  other  exclusive,) 
the  respective  days  in  each  year  in  which  it  shall  be- 
I  unlawful  to  kill  or  take  such  birds  of  game  respect- 
as  aforesaid;  every  such  person  shall,  on  conviction 
ly  such  offence  before  two  justices  of  the  peace,  for- 
md  pay  for  every  head  of  game  so  bought,  or  sold, 
ind  in  his  house,  shop,  possession,  or  control,  such  sum 
)ttey  not  exceeding  1^.,  as  to  the  convicting  justices 
seem  meet,  together  with  the  costs  of  conviction." 
ock,  C.  B. — Does  not  this  section  apply  to  dead  game 
'  What  reason  is  there  why  a  nobleman  or  gentleman 
d  not  be  at  liberty  to  purchase  game  at  any  time  of 
ear,  for  the  purpose  of  stocking  his  preserves  ?  The 
;e  was  framed  for  the  purpose  of  preventing  the  de- 
ion  of  game  ^t  a  certain  season  of  the  year.]  The 
bn  is,  whether  the  plea  falls  within  the  language  and 
don  of  the  statute.  Prior  to  this  statute,  dealing  in 
was  ill^al.  The  3rd  section  enumerates  the  different 
which  are  to  be  considered  as  game,  and  amongst 
B  it  names  "pheasanta"  The  17th  and  18th  sections 
in  provisions  as  to  the  persons  entitled  to  sell  and  deal 
une.  And  it  is  submitted,  that  the  statute  applies 
ly  to  live  and  dead  game.  [Parke,  B. — ^There  are 
S  &  7  Will  4,  a  65,  and  2  &  3  Vict.  c.  35,  upon 
nibject]  Those  statutes  do  not  affect  this  question, 
fce,  B. — ^The  statute  does  not  prohibit  a  gentleman 
entering  into  a  contract  during  the  season  with  a 
ed  dealer  for  the  purchase  of  a  live  pheasant,  to  be  de- 
d  out  of  the  dealer's  mew  at  any  time.  If  this  be 
Eible,  the  plea  is  bad  for  not  excluding  such  a  case.] 
lefi^dants  contend,  that  the  contract  which  provides 
e  delivery  of  the  bird  at  any  time  is  prohibited  and 
L  [Alderson,  B. — The  plea  merely  states  that  the 
st  to  deliver  was  made  within  the  prohibited  time, 
t  does  not  allege  that  tlie  delivery  wiis  within  that 

L  X.  D  D  D  EXCH. 
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^55^      time.     It  is  consistent  with  the  jdea  that  the  bargain  wai 
lawfiil.] 

Parke,  B. — The  plea  is  bad ;  it  does  not  meet  the  sop- 
.  posed  case  of  the  delivery  of  a  living  or  dead  pheasant  in 
the  season.  A  dealer  may  make  a  contract  to  detiver  at 
any  time  a  living  pheasant  taken  by  him  out  of  his  own 
mew  or  breeding  place,  or  fix)m  that  of  a  person  from  whom 
he  has  purchased  it  during  the  season.  Our  judgment^ 
therefore,  must  be  for  the  plaintiff 

Pollock,  C.  B.,  Alderson,  R,  and  Martin,  R,  concur- 
red. 

Judgment  for  the  plaintiff 


j^^  24.  Warwick  and  Another  v.  Nairk. 

To  an  action  -L  HE  first  count  of  the  declaration  was  on  a  bill  of  ex- 
S^tthS''^''  change,  dated  the  20th  of  February,  185*,  for313Z.12a.94. 
acceptor  of  payable  six  months  after  date,  drawn  by  the  plainti&  on  the 
change  for        defendant,  and  accepted  by  him. — ^There  was  also  a  count 

813i.  12*.  9<i.,  .      X  X   J 

the  defendant   upon  accounts  stated. 

pleaded,  ex-  pj^^^ — j^  ^  \j^q  plaintifife'  claim,  except  as  to  the  sum  of 

cept  aa  to  *  ^ 

108^.  15«.  Zd,  108Z.  15a.  3d,  parcel  thereof  that  the  bill  of  exchange  m 
thebiilwas  the  declaration  mentioned  was  drawn  and  accepted,  and 
^tS  ^  w^  *'^®  accoimts  in  the  declaration  allied  to  have  been  stated 
apect  of  the     ^ere  Stated,  for  and  in  respect  of  the  price  of  certain 

price  of  cer-  ,  ,      ,  , 

tain  goods  manure  sold  and  delivered  by  the  plaintifls  to  the  defend- 
tJaintiffiitothe  *°^  ^^^  ^*  ^  request;  and  of  certain  other  goods,  to  n^ 
defendant,  and  residuum,  saltpetre,  and  ba£«  or  sacks  sold  and  delivered  by 

for  no  other  »  r        »  ~-o 

debt;  that,  at  the  plaintiffs  to  the  defendant  and  at  his  request^  and  not 
sale,  the  plain-  f^r  Or  in  respcct  of  any  other  debt  or  consideration  whatr 

tiffs  promised 

the  defendant 

that  the  goods  should  be  of  a  certain  quality ;  that  he  bought  the  goods  and  accepted  tbt 

bill  on  the  faith  of  the  plaintiffii'  promise ;  that  the  goods  deliTered  were  not  of  the  <|Mlity 

specified  but  of  inferior  quality,  and  that  they  were  of  the  value  of  1082.  15it.  8dL  and  no 

more ;  and  that,  save  as  aforesaid,  there  never  was  any  vilne  or  consideratioii  for  the 

making  or  accepting  the  said  bill  of  exchange: — Hdd^  on  demurrer,  that  the  plea  was  bad. 
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' ;  that,  before  and  at  the  time  of  the  said  sale  and  of        ^^^^• 
ipting  the  said  bill  and  stating  the  said  accounts,  the      Wabwiok 
QtifEs  produced  and  shewed  to  the  defendant  a  printed       kahut. 
ement,  purporting  to  be  an  analysis  of  certain  manures, 

specifying  the  descriptions  and  qualities  thereof  re- 
^vely,  and  the  plaintiffs  then  promised  him  that  the 
raie  80  sold  and  delivered  as  aforesaid,  being  one  of  the 
luies  mentioned  and  described  in  the  said  statement, 
and  should  be  equal  in  quality  to  the  manure  of  the 
le  description  mentioned  in  the  said  statement;   that 

defendant  then  bargained  for  and  bought  the  said 
lure,  which  was  so  sold  and  delivered  as  aforesaid,  and 
said  other  goods,  which  were  so  sold  and  delivered  as 
"esaid,  and  that  he  accepted  the  .said  bill  of  exchange, 

stated  the  said  accounts  on  the  faith  of  the  said 
mise  of  the  plaintiff,  and  not  otherwise ;  and  further, 
i  the  said  manure  so  sold  and  delivered  to  the  defendant 
foresaid  was  not,  nor  was  any  part  thereof,  at  tbe  time 
he  said  sale  thereof  or  at  any  time,  equal  in  quality  to 
manure  of  the  same  description  mentioned  in  the  said 
ament,  but  on  the  contrary  thereof  the  same  was,  and 
y  part  thereof  was,  of  a  very  inferior  and  much  worse 
ity,  and  of  much  less  value;  and  that  the  manure  so  sold 
delivered  to  the  defendant  as  aforesaid  was  of  the  value 
){.  lOs.  only  and  no  more,  and  that  the  agreed  price  of 
Aid  other  goods  so  sold  and  delivered  to  him  as  afore- 
was  the  sum  of  32,1.  58.  Sd.  and  no  more;  which  said 
sums  of  761.  108.  and  S2,l.  58.  3d.  make  together  the 
\  sum  of  1082.  158.  Sd.  and  no  more ;  and  that  save  aA 
said  there  never  was  any  value  or  consideration  what- 
for  the  making  or  accepting  of  the  said  bill  of  exchange, 
Etting  the  said  accoimts. 
nnurrer  and  joinder. 

.  Hill,  in  support  of  the  demurrer. — The  plea  is  bad, 
such  a  partial    failure   of   consideration    cannot    be 

D  DD  2 
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1855.  pleaded  to  an  action  on  a  bill  of  exchange  or  promii 
Wabwick  note.  The  plea  does  not  even  all^e  that  the  marncr 
Nairn.  complained  of  became  of  less  value  by  reason  of  a  breacsl 
of  the  contract,  to  the  extent  of  the  amount  which  the  piL^ 
professes  to  answer.  [Parke,  B. — ^The  subject-matter  c 
the  plea  has  been  held  on  several  occasions  to  afford  no  die 
fence  to  an  action  on  a  bill  of  exchanga  Morgan  ^ 
Ricliardsonia)  and  THckey  v.  Lame(b\  are  direct  authori 
ties  against  the  plea] — He  was  then  stopped  by  the  Court. 

Maniaty  contrk. — ^The  question  is,  whether  the  strict  rule 
which  formerly  precluded  a  defence  like  the  present  fiiom 
being  pleaded  to  a  bill  of  exchange  is  not  relaxed  In 
Mondel  v.  Steel  (c),  Parker  B.,  in  delivering  the  judgment  of 
the  Court,  said,  "  Formerly,  it  was  the  practice,  where  an 
action  was  brought  for  an  agreed  price  of  a  specific  chatte!, 
sold  with  a  warranty,  or  of  work  which  was  to  be  perfoimed 
according  to  contract,  to  allow  the  plaintiff  to  recover  the 
stipulated  sum,  leaving  the  defendant  to  a  cross  action  6r 
breach  of  the  warranty  or  contract;  in  which  action,  asweU 
the  difference  between  the  price  contracted  for  and  tbe 
real  value  of  the  articles  or  of  the  work  done,  as  any  oon* 
sequential  damage,  might  have  been  recovered"  B* 
Lordship  then  proceeded  to  state,  that  the  rule  referrei 
to  has  been  relaxed.  There  is  no  reason  why  the  mort 
liberal  rule  adopted  in  actions  for  goods  sold  and  delivered 
should  not  be  applicable  to  actions  on  bills  of  exchange 
If  the  plaintiff  had  sued  upon  the  consideration  for  the  bOl 
this  defence  would  have  been  clearly  good.  It  prevents  ci^ 
cuity  of  action,  and  a  party  is  not  taken  by  surprise,  as  the  d^ 
fence  is  on  the  record  [PoUock,  C.  R — ^The  payment  by  a 
bill  of  exchange  is  to  be  taken  as  the  payment  of  so  mock 
cash;  the  defendant  ought  to  satisfy  the  bill  and  proceed 
upon  the  remedy  for  the  breach  of  warranty.     Parke^  E— 

(a)  7  £a8t»  482,  n.;  1  Camp.         (6)  6  M.  &  W.  27a 
40.  (c)  8  M.  &  W.  85a 
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The  defendant  in  fact  disputes  the  authority  of  those  cases 
to  which  I  have  referred.     Can  any  authority  be  shewn 
which  is  opposed  to  them  ?]    In  Forman  v.  Wright  (a),  to  a 
Gonnt  on  a  promissary  note  for  321.  68,  lOd,  the  defendant 
jpleaded,  as  to  211.  11a.  Md.,  parcel,  that  before  the  mak- 
ing of  the  note  he  was  indebted  to  one  F.  in  the  sum  of 
IWw  lis.  lid.,  and  no  more;  that  the  -phintiS fraudulently, 
d^cei^nUy,  and  falsely  represented  to  the  defendant  that 
there  was  due  from  the  defendant  to  F.the  sum  o{S2l.  Ga.lOd. ; 
and  then  demanded  of,  and  by  means  of  such  representation 
M  aforesaid  induced,  the  defendant  to  deliver  to  him  the 
note  in  the  coimt  mentioned.     At  the  trial,  it  was  found  by 
the  jury  that   the  note  was  obtained   by  a  falae  repre- 
sentation by  the  plaintiff  that  32Z.  6s.  lOd.  was  due,  but 
that  such  representation  had  been  made  without  fraud. 
It  was  held,  that  the  plea  was  proved,  for  that  the  words 
*  fraudulently  and  deceitfully  "  might  be  rejected,  and  that 
^  plea  was  in  substance  a  plea  of  partial  failure  of  con- 
oderation.     Where  the  consideration  for  a  bill  of  exchange 
^  divisible,  the  defendant  may  plead  to  one  part  of  the 
consideration  the  failure  of  it.     [ParkCy  B. — That  is  not 
*>  here.]     Still  that  is  to  be  considered  as   certain   and 
^^aoertained  which  may  be  rendered  certain. 

H.  Hill  was  not  called  on  to  reply. 

Per  Curiam (6). — The  plaintiffs  are  entitled  to  judgment 
The  authorities  are  decisive  that  this  plea  is  bad.  If  the 
defendant  seeks  to  have  them  overruled  he  must  take  the 
case  to  the  Court  of  Error.' 

Judgment  for  the  plaintiffs  (c). 

(a)  11  C.  B.48d.  (c)  See  Stdli/  v.  Freati,   ante, 

(6)  Pollocky  C.  B.,  Parke,  B.,      p.  635. 
Aldenan,  B.,  and  Martin,  R 
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1850. 

Jan,  25.  Pell,  Assignee  of  the  Estate  and  Effects  of  OouCH,  uk. 

Insolvent  Debtor,  v.  Shearman  and  Othem 

Ste^v^t-  Covenant— Thededaration  stated,  that  before  theesta 
ed  with  the      and  effects  of  Couch  became  vested  in  the  plaintiff  as  sm 

plaintiff,  that  if  t       t  t»      t  t   t        t      y       •  t^    r% 

he  would  BUT-  assignee,  the  defendants  covenanted  by  deed  with  Gon^ 
iftMorVoer-^  that  if  he  should,  with  the  concurrence  of  J.  Nunn,  sc 
tainleaacjUiey  render  to  Sir  C.  Morgan  the  residue  of  a  term  of  thirty-o 

would,  within  ^     ,  <•     <i  \ 

two  years,  or  years,  granted  by  an  indenture  of  lease  of  the  20tK 

period  aa  February,  18416,  then  and  in  such  case  the  defendants^  i 

should  be^  some  or  one  of  them,  would  within  two  years,  to  be  con 

new  lease,  puted  from  the  20th  of  September,  1847,  or  within  sue 

sor  had  agreed  period  of  time  aj3  should  be  agreed  in  a  new  lease,  which  th 

th^Jidk  said  deed^tated  that  Sir  C.  Morgan  had  agreed  to  gnni 

ujponthede-  |;o  the  defendants^   sink  in  and  upon  the  iann&,  laodi; 

mised  pre-  .  .  .        * 

mlsesapitio  hereditaments,  and  premises  which  should  be  descnoedor 
130  yuda  ki  referred  to  in  the  said  new  lease,  a  pit  or  pits  to  the  bwtf 
sevch  of  coal,  ygj^g  of  coal,  Or  to  the  depth  of  one  hundred  and  thir^ 

^^P*iA  vM    AAA     ^^V^^v^^       ^^P 

marketable      yards  from  the  level  of  the  Taff  Vale   Railway  at  the 

Tein  of  coal  i »     j 

should  be  Ddaxanddu  Tip,  in  search  of  the  same ;  and  also  should  m 

to  the  plwntiff  would,  in  case  by  the  sinking  of  such  pit  or  pits  to  wd 

^S^iff^*  lower  veins  or  depths  as  aforesaid,  a  marketable  vem  d 

ing  sued  the  coal,  capable  of  being  worked  under  the  tenns  and  conditi<HU 

a  breach  of  of  the  aforesaid  new  lease,  should  be  reached,  well  and  tnlj 

S^e'^^S  P^y  ^^  ^^^  to  be  paid  to  the  said  Couch  the  sumsof  250t 

to  shew  that  and  2000Z.,  with  interest  for  the  latter  sum,  and  without  anj 

if  the  defend- 

ants  had  sunk  deduction  or  abatement  whatsoever  out  of  the  same  sodm 
ketable  cwd  ^^^  interest  (that  is  to  say),  the  sum  of  250?.  immediatd] 
might  have       after  such  marketable  vein  should  have  been  so  reached  » 

been  found : — 

Hdd,  that  the  aforesaid,  and  the  sum  of  2000Z.  at  the  expiration  of  twelv 
entitled  to  calendar  months  after  such  marketable  vein  of  coal  shod* 
nomL^id^ma-  ^^^^  "^^^  ^  reached  as  aforesaid,  with  interest  for  the  sam 
ges,  and  that     sum  of  2000?.  after  the  rate  of  U,  for  every  lOOt,  compute 

the  true  mea-  "^ 

sure  of  damage 

was  the  amount  which  he  had  lost  by  being  deprived  of  the  opportunity  of  finding  marki 
able  coal. 
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from  the  day  on  which  such  marketable  vein  should  have 
been  so  reached  as  aforesaid.     Averments — ^That  Couch 
and  the  plaintiff  have  done  all  things  necessary  to  entitle 
them  to  have  such  pit  or  pits  sunk ;  and  all  things  neces- 
sary in  that  behalf  have  happened,  and  all  necessary  times 
in  that  behalf  have  elapsed,  and  such  new  lease  was  granted; 
and  that  the  period  of  time  agreed  in  the  new  lease  for 
anking  such  pit  or  pits  was  four  years,  to  be  computed  from 
the  29th  of  September,  184!7,  which  period  expired  before 
the  vesting  of  such  estate  and  effects,  as  aforesaid.     Breach 
*— That  the  defendants  did  not  sink  in  or  upon  the  said  feums, 
hmdff,  hereditaments,  and  premises  described  or  referred  to 
b  the  said  new  lease  so  granted,  as  aforesaid,  a  pit  or  pits 
to  gach  lower  veins  of  coal,  as  aforesaid,  or  to  the  depth  of 
one  hondred  and  thirty  yards  from  the  level  of  the  Taff 
Vale  Bailway  at  the  Ddaranddu  Tip,  in  search  of  the 
aame;  by  reason  whereof  the  chance  of  finding  such  market- 
able vein  of  coal  as  in  the  said  deed  mentioned,  and  the 
plaintiff's  chance  of  being  entitled  to  the  said  sums  of  2501, 
and  2000!.  on  the  finding  of  such  marketable  vein  was 
wholly  lost^  and  the  defendants  have  not  paid  those  sums 
either  to  Couch  or  the  plaintiff  (a). 

At  the  trial,  before  Maule,  J.,  at  the  last  Northampton 
Summer  Assizes,  it  was  proved  that  the  defendants  had 
entered  into  the  covenant  set  out  in  the  declaration,  and 
had  failed  to  sink  a  pit  in  pursuance  of  it  The  plaintiff 
called  as  a  witness  a  mineral  surveyor,  who  stated  that  he 
was  acquainted  with  the  neighbouring  collieries,  and  that, 
in  his  opinion,  a  marketable  vein  of  coal  might  have  been 
foimd  by  sinking  a  pit  to  the  depth  of  one  hundred  and 
thirty  yarda  It  appeared  that  the  cost  of  sinking  such  a 
pit  would  be  about  2600i.  There  was  annexed  to  the 
covenant  a  proviso,  that  if  the  defendants,  in  piu^uance  of 


(a)  The  pleas,  which  are  im-      were  all  found  against  the  de- 
material  to  the  present  question,      fendant. 
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the  covenant,  sunk  a  pit  to  the  depth  of  one  humlred  ul 
thirty  yards,  and  did  not  there  reach  a  marketable  tod  rf 
coal,  then  if  they  thought  fit  to  continue  the  pit  t«  a  lows 
depth.  Couch  would  pay  them  one-fourth  of  the  expeonof 
such  further  sinking. 

Under  these  circumstances,  it  was  suUnitted  on  bebitftf 
the  ilefendants,  that  the  plaintiff  was  entitled  to  nooi- 
ual  damages  unly.  The  learned  Judge  told  the  juiy,  tlnl 
the  plaintiff  had  a  right  to  have  a  pit  sunk  to  the  depth  it 
one  himdred  and  tliirty  yards  at  the  cost  of  the  defeaduOi 
aud  that  if  they  had  done  so  they  would  have  expeoM 
26001.,  cvcu  though  they  found  no  coal ;  and  that  if  tkf 
reached  a  marketable  vein  of  coal,  they  would  haie  h» 
liable  to  pay  to  the  plaintiff  25001. ;  and  therefore  u  tb«J 
had  failed  to  perform  a  work  which  the  plaintiff  iii  ■ 
right  to  have  done  at  their  cost,  and  which  might  havepn- 
duced  him  2oOO^.,  the  jury  ought  either  to  estimate  it 
damages  with  reference  to  the  cost  of  sinking  the  fit,  * 
give  the  amount  which  might  have  become  payaUe  mdv 
the  covenant  in  the  coDtingejicy  tbiii-eiu  mentioned  tl* 
jury  assessed  the  damages  at  250Ot.  and  leave  Has  raw™ 
to  the  dffendants  to  move  to  reduce  the  dauia^  W  » 
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[Parhf  B. — In  this  case,  there  is  diflSculty  in  making  the  ^1855^ 
cost  of  sinking  the  pit  the  measure  of  damage,  because  the 
plaintiff  cannot  go  upon  the  land  and  make  the  pit  If  he 
liad  been  the  owner  of  the  soil,  the  criterion  of  damage 
would  have  been  the  expense  of  putting  him  in  the  same 
situation  as  if  the  defendants  had  performed  their  contract; 
and  then  he  would  only  have  had  to  spend  the  money  in 
sinking  the  pit]  In  the  ordinary  case  of  non-delivery  of 
goods,  the  party  to  whom  they  ought  to  have  been  delivered 
lias  a  right  to  purchase  similar  goods  and  recover  as 
chunages  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of  contract 
Here,  the  only  mode  of  compensating  the  plaintiff  is  either 
to  give  him  the  amount  which  the  defendants  must  have 
expended  if  they  had  performed  their  contract,  or  the  sum 
^ch  he  would  have  obtained  if  marketable  coal  had  been 
got  [Pollock,  C.  B. — It  certainly  is  not  a  case  for  nominal 
damages.]  If  the  jury  had  computed  the  damages  on  a  dif- 
ferent principle,  they  would  have  acted  contrary  to  the  evi- 
dence, which  shewed  that  marketable  coal  might  have  been 
fcmid  if  the  defendants  had  performed  their  contract — The 
Court  then  called  on 

Mellor,  Hayes,  and  Brewer  to  support  the  rula — The 
learned  Judge  ought  to  have  left  it  to  the  jury  to  esti- 
mate the  defendants'  chance  of  getting  merchantable  coaL 
Though  the  pit  was  sunk  130  yards,  merchantable  coal 
might  not  have  been  found  at  that  depth,  and  if  it  was  not, 
there  was  another  contingency  which  would  reduce  the 
amount  which  the  plaintiff  might  ultimately  be  entitled  to, 
viz.  that  the  defendants  had  the  option  of  sinking  the  pit 
deeper,  and  charging  the  plaintiff  with  one-fourth  of  the 
expense.  Therefore,  in  the  one  event,  the  plaintiff  would  be 
entitled  to  nothing,  and  in  the  other  to  a  less  simi  than 
25002.  The  plaintiff  can  only  claim  compensation  for  the 
damage  which  he  has  actually  sustained,  and  that  is  merely 


ISOO. 
Psu. 


nommal  In  trespaae  for  cutting  into  the  plaintiffg  closs 
and  carrying  away  the  aoil,  the  meagare  of  dainage  w  Ibe 
value  to  the  plaintiff  of  the  land  removed,  and  not  Ui.e 
expense  of  restoiing  it  to  its  original  condition:  Jona  V. 
Oooday  (a).  Here  the  sinking  of  the  pit  m^ht  have  bMX> 
of  no  value  whatever  to  the  plaiatifil  [Parke,  R— There 
waa  evidence  that  merchantable  coal  might  have  be»  gob  i 
and  if  the  jury  believed  that,  the  measure  of  damage*  im 
what  the  plaintiff  has  loet  by  the  defendants'  not  getting  it.} 


Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  bo 
be  discliarged.     There  was  evidence  on  the  part  of  tko 
plaintiff,  that  if  the  pit  had  been  sunk  marketaUe  ooaI 
would  have  been  found,  and  no  witness  was  called  hj  the 
defendants  to  contradict  the  plaintiff's  evidence;  tbenAcv 
we  ought  not  to  grant  a  new  txiui     I  am,  however,  liy  no 
means  prepared  to  say  that  the  direction  of  the  leanwJ 
Judge  was  wrong.     Tlie  plaintiff  is  certainly  entitled  to 
recover  more  than  nominal  damages ;  and  whether  they  »w 
estimated  with  reference  to  the  cost  of  sinking  the  pit  <t 
the  Eimoimt  which  the  plaintiff  would  have  been  eotiUwi  In 
if  marketable  coal  had  been 
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been  instrumental  in  preventing  the  discovery  of  marketable      ^  1^^ 
ood,  they  ought  to  pay  the  plaintiff  such  an  amount  as  he 
has  lost  by  their  n^lect  to  perform  their  covenant 

Aldebson,  K — I  am  of  the  same  opinion.  The  plaintiff 
has  lost  the  advantage  of  having  a  pit  sunk  to  the  depth  of 
130  yards  at  the  costs  of  the  defendants;  and  he  has  also 
lost  a  chance,  amounting  to  a  certainty,  of  finding  market- 
able coal;  he  is  therefore  entitled  to  recover  either  the 
smoimt  which  the  defendants  would  have  expended  in  sink- 
ing the  pit,  or  the  amount  which  would  have  become  pay- 
^e  if  marketable  coal  had  been  found.  That  was  a  ques- 
tion  for  the  jury,  and  I  think  that  the  finding  is  quite 
right 

Mabun,  R — It  seems  to  me  that  the  summing  up  of  the 
learned  Judge  was  correct  The  plaintiff  ought  to  recover 
what  he  has  lost  by  the  defendants'  breach  of  contract 

Rule  discharged. 


CoENWELL  u  The  Metropolitan  Cobimissioners  of         j^^  ^ 

Sewers. 


T 


HE  declaration  stated,  that,  before  and  at  the  time  of  the  Commisaion- 

committing  of  the  grievance,  &c.,  the  defendants  were  the  ®^^f^!^" 

possessors  of  and  had  the  control  and  management  of  a  pmpoee  of 

certain  sewer,  situate  in  a  public  highway,  called  Hourglass-  an  ancient 

lane,  in  the  parish  of  St.  Mary,  Newington,  in  the  county  of  ^hichnm 

Surrey ;  and  that,  whilst  they  were  so  possessed,  and  had  the  ^9^^  ^.  "^^® 

control  and  management  of  the  said  sewer,  they  wrongfully  highway:— 

Held,  tnat  the 
Commission- 
en  were  under  no  obligation  to  fence  the  sewer,  so  as  to  protect  persons  frequenting  the 
hi^waj. 
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iS66.  ^      and  unlawftilly  permitted  and  BufiFered  the  said  sewer  to  b> 

OcHwwxLL     left  and  remain  open  and  unprotected,  (iontrary  to  thei* 

'Hmopo-      ^'"■^7  ^"^  *^^  behalf,  and  omitted  properly  and  seeing  Vo 

ISAM  CoMHie-  fence  the  same,  and  to  continue  the  same  property  taiA 

BswBBo.       securely  fenced ;   and  the  said  aewer  being  then  so  opeai 

and  unprotected,  the  plaintiff  whilst  lawfully  driving  a  ar- 

riage  alongt  he  public  highway,  was,  together  with  the  home 

drawing  the  said  carriage,  precipitated  into  the  sud  sewea^ 

whereby  the  plaintiff  was  grievously  hurt,  &c. 

Pleas— First,  not  guilty  (by  statute  1 1  &  12  Vict  a  11^ 
ss.  127,  128);  Secondly,  that  the  defendants  were  notpoa- 
sessed  of,  aor  had  the  control  or  managem^it  of  the  aid 
sewer,  as  allied. — Upon  which  issues  were  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Suney 
Assizes,  it  appeared,  that  on  the  3rd  of  April,  1854,  abotufc 
midnight,  the  plaintiff  was  driving  a  cab  along  a  pablio 
highway  called  Hen-and-Chicken-lan^  Walworth,  wUcb 
leads  at  right  angles  ty  another  highway  calltil  Hourglo?*- 
lane,  wheu  the  horse  took  fright,  and  instead  of  turning  to 
the  left,  as  the  plaintiff  tried  to  make  him,  went  straif^^ 
across  Hourglass-lane  into  an  open  ditch  or  sewer,  whici* 
alonjx  the  side  of  it,  and  the  plaintiff  was  thrown  ova*" 
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left  it  to  the  jury  to  say  whether  the  injiury  to  the  plaintiflf        18^^- 

was  caused  by  his  driving  an  unmanageable  horse,  or  by  Cobnwbll 
the  unprotected  state  of  the  sewer.     The  jury  found  a  ver-      mbtbopo- 

dict  for  the  plaintiff,  with  40Z.  damages;  and  leave  was  i^tanCommis- 

*  '  .  BIONERa  OF 

reserved  to  the  defendants  to  move  to  enter  a  nonsuit.  Sbwkbs. 

Montagu  Chamhera,  in  the  following  Term,  obtained  a 
nile  nisi  accordingly;  against  which 

Hawkms  shewed  cause  (Jan.  20). — It  was  the  duty  of  the 
defendants  to  fence  the  sewer  in  question.    The  11  &  12 
Vict  c  112,  s.  7,  vests  in  the  Commissioners  of  Sewers  all 
^Wera  within  the  limits  of  their  commission.     The  37th 
lection  enacts,  "  that  all  such  sewers,  drains,  watercourses, 
^c.,  shall  be  subject  to  the  survey,  order,  and  control  of  the 
Coinmissionera''    The  38th  section  empowers  the  Commis- 
sioners  from  time  to  time  to  repair  the  sewers  vested  in 
^em.    The  effect  of  these  enactments  is  to  give  the  Com- 
iicussioners  the  entire  possession,  control,  and  management 
of  this  sewer.  [Pollock,  C.  B. — Assuming  that  the  Commis- 
sioners were  the  owners  of  the  sewer,  they  were  under  no 
obligation  to  protect  the  highway.     The  owner  of  land  ad- 
joining a  highway  is  not  boimd  to  fence  a  pit  on  his  land. 
In  this  country  there  are  some  himdreds  of  miles  of  high- 
ways, on  the  sides  of  which  there  are  ditches ;  but  nobody 
ever  supposed  that  the  owners  were  under  any  obligation  to 
fence  them.]     There  is  no  distinction  in  principle  between 
this  case  and  that  of  a  person  who  leaves  unprotected  an 
area  adjoining  a  public  highway.     In  Coupland  v.  Hard- 
iiigha/m  (a),  Lord  EU&nborough  niled,  that  it  was  the  duty 
of  the  occupier  of  a  house  having  an  area  fronting  a  public 
street,  so  to  fence  it  as  to  make  it  safe  to  passengers ;  and 
that  it  was  no  defence  to  an  action  for  injury  caused  by  his 
n^lect  to  do  so,  that,  when  he  took  possession  of  the  house, 

(a)  3  Camp.  397. 


me  area  ana  was  uiiea ;  and  it  was  held,  t 
of  the  land  was  liable.  [Martin,  B. — Thai 
ceeded  on  the  ground  that  the  defendant 
excavation  adjoining  on  immemorial  pnU 
rendered  the  wa;  unsafe  to  thoee  who  used  it 
care,  and  bo  was  guilty  of  a  public  nuisanoeL 
— ^This  sewer  was  not  di^  by  the  Commiai 
an  ancient  dyke  of  whi^  tliey  availed  theme 
6. — It  ia  the  case  of  a  road  dedicated  to  the 
sewer  beside  it]  There  is  no  provision  in 
Act,  6  &  6  WilL  4,  c  60,  to  compel  the  aur 
ways  to  fence  this  road.  [Martin,  B.,  refe 
Whitney  (6).]  That  is  the  only  case  in  which  i 
gested  that  the  parish  are  bound  to  f^ice  I 
it  shews  that  here  the  parish  are  not  liable 
being  dangerous,  not  from  any  defect  in  itseU 
of  the  adjoining  sewer,  the  obligation  to  piol 
is  by  law  cast  on  the  persons  under  whoi 
management  the  sewer  ia  [Alderaon,  B. — ] 
made  the  road  dangerous  ?  Suppose  thero 
yard,  with  several  dangerous  holes  in  it^  a 
allows  the  public  to  go  through  the  yard,  doc 
him  any  obligation  to  fill  up  the  holes  ?  JJ 
cumstances,  caveat  viator.  Parke,  B. — ^TI 
case  of  a  new  sewer,  and  therefore  we  mav 
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scrt  to  the  sewer.    Ma/rtin,  B. — In  the  case  of  Coupla/nd        ^^65. 

JEiardingha7n(a),  in  all  probability  the  road  had  been     Cormwxll 
sed  long  before  the  house  was  built]  Mbtbofo- 

LITAlf  COMMIS- 
8I0NKB8  or 

Jiantcigu  Chambers  and  BovVl  appeared  to  support  the      Skwibs. 
ule,  but  were  not  called  upon  to  argua — ^They  referred  to 
R^icketta  v.  The  East  and  West  India  Docks,  Ac,  Railway 
Oompcmy  (6). 

Per  Curiam  (c). — ^The  rule  must  be  absolute  to  enter  a 
nonsuit 

Rule  accordingly. 

(a)  3  Camp,  397.  (c)  Pollock,  C.  B.,  Parke,  B., 

(6)  12  C.  R  160.  Aldersan,  R,  Afartin,  B. 
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Feb,  22. 


DOBIE  V,  LARKAN. 


To  an  action  JJECLARATION  on  a  bill  of  exchange,  drawn  by  A. 
exchange^for  Monat  upon  and  accepted  by  the  defendant^  for  payment 
50/.,  drawn  by  ^  f]^^  Qj-jer  ^f  A.  Mouat  of  501,  four  months  after  date^ 

M.  upon  and  ' 

accepted  by      and  by  A.  Mouat  indorsed  to  the  plaintiff 

the  defendant, 
and  by  M.  in- 
dorsed to  the 
Slaintiff,  the 
efendant 
pleaded — 

first,  that  the  and  the  plaintiff  first  held  the  same,  for  the  special  purpose 
byllMid'a^  of  getting  the  same  discoimted  at  a  reasonable  discount 
cepted  by  the    p^ce  in  that  behalf,  and  to  hand  the  proceeds  thereof  to 

defendant,  and   -"^  \  -^ 

indorsed  by  M.  the  defendant  for  his  own  sole  use  and  benefit ;  but  the 
and  the  plain'  defendant  says,  that  the  plaintiff  acting  in  jfraudulent  ool- 
tiflf  first  field     i^jgi^j^  ^^  ^  Mouat,  got  the  said  bill  of  exchange  dis- 


Pleas — First  That  the  bill  of  exchange  mentioned  in 
the  declaration  was  drawn  by  A.  Mouat  and  accepted  by 
the  defendant,  and  indorsed  by  A.  Mouat  to  the  plaintiff 


coimted,  and,  contrary  to  and  in  violation  of  the  said  special 
piupose  for  which  the  said  bill  of  exchange  was  drawn, 
accepted,  and  indorsed,  and  for  which  the  plaintiff  fW 
held  the  same,  handed  to  the  defendant  the  sum  of  17i.  and 


the  same  for 
the  special 
purpose  of 
getting  the 
same  discount- 
ed, and  to 
hand  the  pro- 
ceeds thereof 

to  the  defend-  no   more,  being  part  of  the  proceeds  thereof     And  th^ 
plaiiitiflf,  act-     defendant  further  says,  that  there  never  was  any  other  or 

ing  in  fraud- 
ulent collu- 
sion with  M.,  got  the  bill  discounted,  and,  contrary  to  and  in  violation  of  the  spedsl  PQ^ 
pose  for  which  the  bill  was  drawn,  accepted,  and  indorsed,  and  for  which  the  plaiotilTDnt 
field  the  same,  handed  to  the  defendant  17 L  and  no  more,  being  part  of  the  ^roe0^ 
thereof;  and  Uiat  there  never  was  any  other  consideration  for  the  acceptance  by  him  of  tb« 
bill,  or  for  the  plainti£f  being  the  holder  thereof:  Secondly,  as  to  17t,  a  tender  of  (^ 
amount: — Held,  on  motion  for  judgment  non  obstante  veredicto,  that  the  first  plea,  thougb 
informal,  was  good  in  8ub8taDce,  since  it  confessed  a  prima  facie  title  in  the  plaintiiTby  in* 
dorsement,  and  avoided  it  by  shewing  that  he  was  the  holder  of  the  biU  for  a  special  p*^ 
pose  only,  and  without  consideration. 

Also,  that  the  second  plea  was  bad,  for  the  acceptor  of  a  bill  of  exchange  cannot  ^len^  * 
tender  after  the  day  of  payment. 

A  plea  of  tender  ought  not  to  be  joined  with  a  plea  containing  a  denial  of  the  right  of  a^ 
tion  for  the  same  sum. 


iUea,  in  the  following  Michaelmas  Term,  obtained  a 
oisi  for  judgment  for  the  plaintiff  non  obstante  vere- 
;  against  which 

ish  shewed  cause  (Januaiy  20). — It  appears  on  the 
3  record  that  the  plaintiff  never  was  entitled  to  more 
17L,  and  that  amoimt  was  tendered  to  him.  [Parke, 
Fhe  second  plea  is  clearly  bad.  The  meaning  of  a 
of  tender  is,  that  the  party  has  performed  his  con- 
»  so  far  as  he  was  able.  The  contract  of  the  ac- 
►r  of  a  bill  is  to  pay  it  on  the  precise  day  when  it 
nes  due,  and  he  cannot  plead  a  tender  of  the  money 
v^ards.  The  only  question  is,  whether  the  first  plea 
uns  an  answer  to  the  primd*  facie  title  of  the  plaintiff 
odorsement].  The  plea  shews,  that  the  plaintiff  was 
he  indorsee  of  the  bill  so  as  to  pass  the  property  in 

him,  but  that  the  bill  was  indorsed  in  blank  and 
ed  over  to  him  for  a  special  purpose  only ;  he  was 
ict  a  mere  agent  for  the  purpose  of  getting  it  dis- 
ted.      It  is  consistent   with   every  allegation   in   the 

that  the  plaintiff  had  no  title  whatever  to  sue  on 
)ilL 

>L.  X.  E  E  K  KXCH. 
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er  consideration  for  the  acceptance  by  him  of  the  said      ^1865. 

3f  exchange,  or  for  the  plaintiff's  being  the  holder 

)o£ 

KX)nd.  And  for  a  second  plea  to  the  declaration,  as  to 

laid  sum  of  17^.,  parcel  &a,  the  defendant  says,  that^ 

"6  the  commencement  of  this  action,  he  tendered  and 

fid  to  the  plaintiff  the  sum  of  172.,  parcel  &c.,  and  is 

ready  and  vrilling  to  pay  to  him  the  same. — Upon 

b  pleas  issdies  were  joined. 

le  cause  was  tried  before  Erie,  J.,  at  the  last  Essex 

ies;  when  a  verdict  was  found  for  the  defendant  on  both 
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^856^  WiUea  in  support  of  the  rule; — Poole  v.  Twnibridge  (a 

and  Huvie  v.  Peploe  (6),  are  express  authoritieB  that  th 
acceptor  of  a  bill  of  exchange  cannot  plead  a  tender  of  tb 
amount  after  the  bill  became  due.  Then  with  respect  U 
the  first  plea, — there  is  a  manifest  distinction  between  th€ 
case  of  a  bill  of  exchange  wrongfully  obtained  and  the 
wrongful  application  of  the  proceeds  of  a  bill  rightfidly 
obtained  That  distinction  is  illustrated  by  Palmer  v. 
Jarmain  (c),  where  it  is  laid  down,  that,  if  a  party,  autho- 
rised by  the  holder  of  a  biU  of  exchange  to  get  it  dis- 
counted and  to  apply  the  proceeds  in  a  particular  way,  does 
get  it  discounted,  but  misapplies  any  part  pf  the  proceed^ 
he  cannot  be  sued  in  trover  for  the  bill,  but  must  be  sued 
for  money  had  and  received  If  it  were  otherwise  this 
consequence  would  follow, — ^that  the  defendant  might  r^ 
cover  from  the  plaintiff  the  remainder  of  the  proceeds^  and 
the  plaintiff  would  be  unable  to  enforce  payment  of  the 
bill,  though  he  gave  value  for  it  Moreover,  the  pl» 
merely  states,  that ''  the  plaintiff  first  held  the  same  for 
the  special  purpose,'"  &c.,  without  negativing  the  &ct  that 
the  plaintiff  indorsed  it  over,  and  got  it  back  from  a 
person  who  gave  value  for  it  Again;  the  plea  does  not 
exclude  the  case  of  consideration  as  between  the  defendant 
and  Mouatt,  in  which  case  the  plaintifi^  though,  the  holder 
without  value,  might  sue  for  the  benefit  of  Mouatt  Or  it 
may  be,  that  Mouatt  took  up  the  bill  while  in  the  hands 
of  a  bon&  fide  holder,  and  indorsed  it  to  the  plaintiff  The 
plea  can  only  be  good  as  an  argumentative  denial  of  any 
indorsement  to  the  plaintiff  But  it  is  not  capable  of  that 
construction,  for  it  alleges  that  the  bill  was  indorsed  to  the 
plaintiff  for  the  purpose  of  getting  it  discounted ;  and  then 
it  goes  on  to  say,  that  the  plaintiff  got  it  discoimted,  and 
that  the   proceeds   were    more  than    I7i.     The  plaintiff 

(a)  2  M.  &  W.  223.  (6)  8  East,  168.  (c)  2  M.  &  W.  28i 
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therefore  has  a  right  to  rely  on  the  title  of  the  person  who      ^  IS65^ 
discounted  it 

Cur.  adv.  vult. 

Parke,  B. — In  this  case,  a  motion  was  made  by  Mr. 
WiUes  for  judgment  non  obstante  veredicto  on  two  pleas 
found  for  the  defendant  (His  Lordship  stated  the  pleadings, 
and  proceeded).  These  pleadings  are  very  inartificial.  The 
second  plea  to  part  of  the  declaration,  of  the  tender  of  15t., 
is  clearly  bad  in  itself,  because  a  tender  after  the  day  when 
the  bill  became  due  "by  the  acceptor  of  a  bill  of  exchange 
is  undoubtedly  bad.  The  plea  of  tender  is  in  truth  a  plea 
<rf  performance  of  the  contract,  as  far  as  the  party  contract- 
5uig  can  perform  it,  and  where  money  is  to  be  paid,  the 
debtor  cannot  pay  it  unless  the  creditor  will  receive  it ;  a 
tender,  therefore,  at  the  time  it  is  due  is  suflScient,  because 
*t  18  a  payment  as  far  as  a  debtor  can  pay,  but  a  tender 
•fterwards  is  too  late.  The  case  of  Poole  v:  Twmbridge  (a) 
*s  a  decisive  authority  upon  this  point  The  plea  of 
tenda  also  could  not  be  joined  with  a  denial  of  the  right  of 
^on  for  the  same  sum  in  another  plea,  and  might  have 
been  objected  to  with  success. 

But  the  defendant  relies  entirely  on  the  first  plea,  which 
is  indeed  very  informally  drawn  ;  but  the  question  arising 
after  verdict  is  whether  it  is  now  bad,  and  contains  a  suf- 
Scient  confession  of  the  right  of  action  in  the  declaration, 
uid  an  insufiicient  avoidance  of  it ;  after  verdict  every 
•easonable  intendment  is  to  be  made  in  favour  of  the 
)feaw  The  plea  certainly  does  contain  a  sufficient  confes- 
lion  of  the  indorsement  to  the  plaint ifl^  in  point  of  fact, 
irhich  gives  a  primft  facie  title,  and  that  is  all  that,  under 
he  system  of  pleading  introduced  by  the  new  rules,  is 
quired :  Cowiyer  v.  Garhett  (h). 

(a)  2  M.  &  W.  223.  (6)  13  M.  &  W.  40. 

E  E  E  2 
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1865.^  The  only  question  is,  whether  the  plea  contains 

avoidance  of  that  prima  facie  title?  It  contains  a  go 
deal  of  surplusage,  and  leads  to  the  impiefldon  that  t 
pleader  supposed  it  to  be  an  answer  to  all  but  17L  onl 
and  relied  on  the  tender  as  an  answer  to  that  Bat  c 
considering  it  accurately,  it  does  appear  to  us  tiiat  it  oh 
tains  an  answer  to  the  prima  facie  title  by  indorsemm 
In  substance  the  plea  says, — ^the  bill  was  indorsed  to  joc 
either  by  special  indorsement,  or  an  indorsement  in  bbok 
coupled  with  a  delivery,  so  as  to  make  you  the  kga 
holder  of  the  bill  prima  facie ;  but  it  was  indorsed  to  yon 
and  also  drawn  by  Mouatt,  and  accepted  by  me,  and  fin 
held  by  you,  for  the  special  purpose  of  getting  the  sami 
discoimted,  and  handing  over  the  proceeds  for  my  sol 
use,  and  there  never  was  any  other  or  further  consideii 
tion  for  my  being  the  accq)tor,  or  you  being  the  hdda 
The  plaintiff's  title  therefore  was  as  a  mere  holder  fori 
special  purpose;  and  he  could  not  sue  himseli;  for  hisofi 
benefit,  so  long  as  he  held  the  bill  for  that  purpose^  an 
unless  he  had  acquired  a  new  title  for  value ;  and  the  pb 
avers  that  he  never  did. 

But  then  it  is  said,  that  Mouatt  may  have  given  valu 
for  it  afterwards  to  the  defendant^  and  the  plaintifl^  thoq^ 
holder  without  value,  might  sue  for  the  benefit  of  Mov 
att ;  but  if  so,  there  must  have  been  some  other  subseqaei 
consideration  for  the  defendant's  aoc^tance  in  favour  < 
Mouatt;  and  the  plea  negatives  that 

It  may  also  be  said,  that  the  plaintiff  may,  in  order  i 
get  the  bill  discounted,  have  pledged  his  own  name  as  u 
dorsee,  which  may  have  been  within  the  scope  of  b 
authority;  but  then  he  could  not  sue  unless  he  had  tak( 
up  the  bill  by  paying  the  amount  to  the  holder.  But 
so,  there  would  have  been  further  consideration  for  li 
being  the  holder;  and  the  plaintiff  negatives  it  The  pic 
though  informal,  is  good  on  this  motion. 

Rule  discharged 
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Watson  v.  Humphrey  and  Lek  Feb.  a 

-DY  order  of  Marti/n,  B.,  the  following  case  was  submitted  The  debt  of  a 
for  the  determination  of  this  Court  chai^  out  of 

On  the  13th  of  April,  1864,  the  defendant,  Isaac  Hum-  ^^^^^^ 
t)hpey,.by  the  judgment  of  this  Court,  recovered  against  Act,  i  &  2 
the  plaintiff,  Ephraim  Watson,  the  sum  of  951.  188.,  the  good  and  sufll- 
Mwmnt  of  damages  and  costs  in  an  action  before  then  S!g^J,^to?i 
brooght  by  Humphrey  against  Watson,  for  breaking  and  d®°*»  ^  "^p* 
Altering  a  close  and  taking  away  certain  straw,  the  pro-  banLruptpy 
perty  of  Humphrey.  under  the  89th 

On  the  5th  of  May,  1864,  Watson  was  taken  in  ex-  ^o^  of  that 
ecotion,  by  virtue  of  a  writ  of  capias  ad  satisfaciendimi, 
issaed  by  Humphrey  upon  his  said  judgment,  and  com- 
mitted to  the  county  gaol  of  Suffolk ;  and  upon  the  13th 
of  May,  1864,  Watson  presented  .his  petition  to  the  Court 
for  the  Relief  of  Insolvent  Debtors,  praying  to  be  dis- 
charged from  custody. 

On  the  26th  of  June,  1864,  the  petition  of  Watson 
was  duly  heard  before  the  Judge  of  the  Court  for  the 
Belief  of  Insolvent  Debtors  acting  in  the  coimty  of  Suffolk. 
Humphrey  appeared  before  the  Judge  upon  the  hearing 
of  the  petition,  and  opposed  the  discharge  of  Watson 
from  custody,  and  in  the  event  of  his  discharge,  applied  to 
be  appointed  assignee  of  his  estate  under  the  petition ; 
but  the  Judge  ordered  and  declared  that  Watson  was 
entitled  to  his  discharge  from  custody,  under  the  provi- 
sions of  the  Act  1  &  2  Yict  c.  110;  and  Watson  was, 
by  virtue  of  the  said  order,  on  the  said  26th  of  June,  dis- 
charged from  the  custody  of  the  gaoler  of  the  county  gaol 
of  Suffolk  accordingly ;  and  the  Judge  refused  to  appoint 
Humphrey  the  assignee  of  the  estate  of  Wfitson,  and 
appointed  two  other  creditors  of  Watson  joint  assignees 
of  the  estate ;  and  which  api)ointment  was  afterwards  con- 
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1855.         firmed   by  the  Commissioners  of  the  Insolvent  Debtors 
wl^      Court  in  London. 
„    '•  Watson  was  a  trader  within  the  meaning  of  the  laws 

HuMfUBST.  .  i.  1 

relating  to  bankrupts,  and  committed  an  act  of  bankmptgr 
on  the  13th  of  May,  1854,  by  filing  his  said  petition  in 
the  Court  for  the  Relief  of  Insolvent  Debtors.  On  th« 
14th  of  July,  1854,  and  after  Watson  was  discharged 
from  custody  under  the  execution  issued  by  HmD{Ju^ 
by  virtue  of  the  order  of  the  said  Judge  made  under  ths 
1  &  2  Yici  c.  110,  Humphrey  filed  a  petition  for  adju- 
dication of  bankruptcy,  in  the  Court  of  Bankruptcy,  Lon- 
don, against  Watson^  under  '*  The  Bankrupt  Law  Consolidir 
tion  Act,  1849,"  and  Watson  was  thereupon  adjudicated 
bankrupt 

The  debt  in  respect  of  which  Humphrey  petitioned  the 
Court  of  Bankruptcy  for  adjudication  against  Watr 
son,  and  upon  which  the  adjudication  was  founded,  wai 
the  debt  for  which  judgment  was  recovered  by  HuDr 
phrey  on  the  13th  of  April,  1854,  and  for  which  Watr 
son  was  so  taken  in  execution,  and  conmiitted  to  the 
county  gaol  of  Suffolk  as  aforesaid.  The  judgment  » 
recovered  by  Humphrey  was,  at  the  time  of  the  aud 
adjudication  of  bankruptcy,  unpaid  and  unsatisfied,  except 
as  aforesaid. 

On  the  9th  of  August,  1854,  Humphrey  was  ap- 
pointed by  the  Court  of  Bankruptcy  the  creditors'  assig- 
nee, and  the  defendant  Lee  was  appointed  the  official 
assignee  of  the  estate  and  effects  of  the  bankrupt  under 
the  said  petition  for  adjudication.  Humphrey,  as  sudi 
creditors'  assignee,  before  the  commencement  of  this  acti(»» 
seized  and  converted  certain  property  which  had  belonged 
to  Watson  before  his  bankruptcy. 

The  question  for  the  determination  of  the  Court  was^ 
whether,  under  the  circumstances  above  stated^  the  debt 
due  to  Humphrey  upon  the  judgment  recovered  in  this 
Courty  on  the  13th  of  April,  1854,  was  a  good  and  suffi- 
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dent  petitioning  creditor's  debt  to  support  an  adjudica-      ,  1865.^ 
tbn  of  bankruptcy.    If  the  Court  should  be  of  opinion  that      Watson 
it  was  not>  judgment  was  to  be  entered  in  this  action  for     Humfhbit. 
the  plainti£^  with  l8.  damages.     If  the  Court  should  be  of 
opinion  that  it  was,  judgment  was  to  be  entered  for  the 
defendants. 

Cowlvng  for  the  plaintiff — ^An  execution  imder  a  ca.  sa. 
is  a  satis&ction  of  the  debt,  and  prevents  it  from  afterwards 
bfiing  a  good  petitioning  creditor's  debt,  which  must  be  a 
legal  debt:  Hope  v.  Meek  (a),     Cohen  v.  Cunningham  (b) 
decided  that  a  judgment  creditor  who  has  taken  his  debtor 
in  execution,  cannot  afterwards  sue  out  a  commission  of 
innkrupt  against  him  upon  the  same  debt.     Bumaby's 
caBe(c)  is  also  an  authority  to  that  effect.     [Parke,  B. — 
Thoee  caa^  are  beyond  all  doubt,  because  there  the  creditor 
had  the  debtor  in  execution  at  the  time  he  sued  out  the 
commission.    This  case  turns  on  the  effect  of  the  discharge 
under  the  Insolvent  Act.]     It  is  material  to  consider,  in 
the  first  place,  what  was  the  effect  at  common  law  of  the 
discbarge  of  an  execution  debtor.     At  common  law,  execu- 
tion of  the  body  was  an  absolute  satisfaction  of  the  debt,  so 
that  the  creditor  could  not  afterwards  resort  to  any  other 
l^;al  remedy.    The  principle  was,  that  the  liberty  of  the 
subject  was  of  such  inestimable  value  that  a  creditor  who 
infringed  it  was  considered  as  having  received  satisfaction  for 
the  debt     The  act  of  Ood,  as  for  instance,  the  death  of  the 
debtor  in  execution,  made  no  difference;  and  where  the 
debtor's  discharge  was  in  invitum,  as  by  an  escape,  either 
n^Hgent  or  wilful,  the  creditor  could  have  no  other  execu- 
tion ;  even  though  he  was  deprived  of  his  remedy  against 
the  sheriff  by  the  sheriff's  death:  Foster  v.  Jackson  (d)* 
So  if  the  creditor  consented  to  his  debtor's  discharge  on 

(a)  Post^  p.  829.  {c)  1  Stra.  653. 

(6)  8  T.  R  123.  (d)  Hob.  52. 
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1855.         his  undertaking  to  pay  at  a  future  day,  he  ooiild  not  in 
Watsoit       default  of  payment  sue  out  any  execution  on  that  judgment: 
HuMPHRET.    Tanner  v.  Hagiie  (a).     In  the  case  of  the  death  of  the 
debtor  in  execution,  a  remedy  was  provided  by  the  21  Jaa 
1,  c.  24.     Then  what  is  the  effect  of  a  discharge  under  the 
Insolvent  Act,  1  &  2  Vict  c.  110?     It  being  a  dischaige 
by  the  act  of  law  its  effect  will  be  the  same  as  a  discharge 
in  that  manner  at  common  law,  unless  the  L^slature  has 
otherwise  provided.     The  75th  section  of  the  Insolvent  Act 
enables  the  Court,  upon  the  prisoner's  swearing  to  the  truth 
of  his  schedule,  and  executing  such  warrant  of  attorney  as  is 
thereinafter  directed,  to  adjudge  that  such  prisoner  shall 
be  discharged.    There  is  nothing  in  that  section  to  shew  that 
the  ordinary  consequence  of  a  discharge  shall  not  take  place 
as  regards  the  execution  creditor.     By  the  87th  sedioD, 
before  adjudication,  the  prisoner  is  required  to  execute  a 
warrant  of  attorney  to  enter  up  judgment  against  him  for 
the  amount  of  the  debts  in  his  schedule     So  that  not  onlj 
the  present,  but  the  future  property  of  the  insolvent  is 
made  available  for  the  payment  of  his  debts.    The  Legidir 
ture  has,  therefore,  given  a  compensation  to  the  creditor 
for  the  debtor's  discharge ;  and  could  never  have  int^ded 
that  the  creditor,  having  that  benefit,  should  resort  to  another 
remedy.     [ParkCy  B. — The  warrant  of  attorney  is  only  * 
collateral  security,  and  cannot  be  enforced  unless  the  Oomt 
is  of  opinion  that  the  insolvent  is  able  to  pay.     In  JdUs  ▼• 
Mov/ntford  (6),  it  was  held  that  a  creditor  of  an  insolvent 
trader  might,  after  his  discharge  under  the  55  Gea  8,  c. 
102,  take  out  a  commission  of  bankruptcy  against  him,  and 
that  his  debt,  although  included  in  the  insolvent's  schedule, 
was  a  sufficient  petitioning  creditor's  debt  to  support  the 
commission.]     There  the  petitioning  creditor  was  not  the 
person  who  had  taken  the  debtor  in  execution.     [Martin^ 
B. — The  39th  section  renders  the  filing  of  a  petition  by  a 

{n)  7  T.  R.  420.  (b)  4  B.  &  Aid.  266. 
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ictual  custody  an  act  of  bankruptcy^  and  enacts  1B55. 
issued  within  two  months  from  the  making  of  the  Watboh 
ier,  "whether  upon  the  petition  of  such  prisoner,  huiotmt. 
ition  of  wny  such  creditor  as  aforesaid,"  shall 
estate  and  effects  of  the  prisoner  out  of  the  pro- 
gignee.  Then,  who  are  meant  by  the  term  "  any 
tor  as  aforesaid?"  If  the  36th,  37th,  and  38th 
16  referred  to,  it  will  appear  that  the  term 
creditor  as  aforesaid/"  includes  "  the  creditor  at 
such  prisoner  shall  have  been  so  committed  or 
execution  for  such  debt"  Therefore  it  is  evident 
sbt  of  an  execution  creditor  is  a  good  petitioning 
lebt]  The  39th  section  of  the  Insolvent  Act  is 
ateria  with  the  74th  section  of  '*  The  Bankrupt 
ididation  Act,  1849  "  (a),  in  which  the  words  are 
upon  the  petition  of  such  prisoner,  or  upon  the 
'  a  creditor/'  &c.  Reading  those  enactments  to- 
ir  meaning  is,  that,  notwithstanding  the  vesting 
it  in  bankruptcy  may  issue  within  a  limited  time, 
stance  of  a  creditor  having  a  good  petitioning 
debt  The  word  *'  creditor "  must  be  construed 
mce  to  the  subject-matter,  and  when  the  Legisla- 
it  as  speaking  of  a  fiat,  it  means  a  creditor  who 
.  legally  sufficient  to  support  a  fiat  Unless  that 
>n  be  put  upon  the  term,  it  would  include  a 
hose  debt  was  under  50L  [Parke,  B. — The  con- 
\  that  the  petitioning  creditor  must  be  a  creditor 
)unt  of  50i.] 

fue  Smith  for  the  defendant — There  was  a  good 
ent  petitioning  creditor's  debt  This  case  is  not 
lable  in  principle  from  JelUs  v.  Mountford(b). 
Jd  that  the  debt  of  an  execution  creditor  cannot 
i  petitioning  creditor's  debt,  the  74th  section  of 

&  13  Vict  c.  106.  {h)  4  B.  &  Aid.  256. 


J 


aammistratioa  ot  tne  msoivent  s  assets  trom 
to  the  Bankrupt  Court ;  and  there  is  no  rei 
insolvent  should  get  rid  of  his  obligation  to 
law  because  an  execution  creditor  petition^ 
latter  should  be  in  a  worse  position  in  that 
the  other  creditors.  The  discbarge  under  t 
Act  was  not  a  satis&ctitHi  of  the  debt  In 
ctt«e  ('(),  the  distinction  is  pointed  out  betwee 
by  defiiult  of  the  creditor  and  a  discharge  I 
God  or  act  of  law,  Foster  t.  Jackaon  (6)  ii 
with  the  resolutions  in  Blumfidd'a  case  (a). 
The  21  Jac.  ] ,  c.  24,  begins  bv  reciting  that 
doubtful,  and  then  say^  "  for  the  avoidii^  o 
and  questions  hereafter.  Be  it  declared,  ex 
enacted,"  &c]  The  taking  of  the  debtor  in 
not  a  satisfaction  of  ibe  debt,  bat  it  is  the  ke 
custody  until  he  pays;  and  therefore  if  the 
sents  to  his  dischotge  he  cannot  have  anoth 
but  it  is  otherwise  if  the  discharge  is  in  vnmti 
noji  V.  Cleyton  (c)  decided,  that,  if  an  exec 
escape,  the  plaintiff  may  have  a  new  ca.  sa. 
the  judgment;  and  it  was  there  said  tliat  U 
plaintiff  having  a  remedy  against  Uie  sheril 
take  away  fate  remedy  against  the  party  who 
less  the  defendant  shews  that  the  duntiff  l 
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fcwo  joint  debtors  does  not  operate  as  a  discharge  of  the       J1866^ 
other:  Nadin  v.  BaMie  (a).     The  question  whether  a  judg-       Watson 
ment  creditor  who  takes  his  debtor  in  execution  is  a  good     HunraBET. 
petitioning  creditor  to  support  a  commission  in  bankruptcy 
was  raised,  but  not  decided,  in  WaUcer  v.  Edmondson  (5). 

Cowling  replied. 

Pabke,  B. — ^The  question  referred  to  the  Court  is,  whe- 
'her,  nnder  the  circumstances  stated,  the  debt  due  to  the 
lefendant  upon  the  judgment  recovered  by  him,  was  a  good 
md  8u£Scient  petitioning  creditor's  debt,  to  support  an  ad- 
odication  of  bankruptcy.  I  am  of  opinion  that  it  was ; 
Ad  therefore  that  judgment  ought  to  be  entered  for  the 
efisndant 

It  appears  that  on  the  13th  of  April,  1854,  the  defend- 
Qt  recovered  judgment  against  the  plaintiff  for  95{.  18^. 
n  the  5th  of  May,  1854,  the  plaintiff  was  taken  in  ex- 
«tion  under  a  ca.  sa.  issued  on  that  judgment  and  com- 
itted  to  the  coimty  gaol ;  and  on  the  13th  of  May,  he 
ititioned  the  Lisolvent  Debtors  Coiut  for  his  discharge 
im  custody.  On  the  26th  of  June  the  petition  was  heard, 
d  the  plaintiff  discharged.  On  the  14th  of  July,  and 
thin  two  months  from  the  time  of  the  vesting  order,  the 
fendant  filed  a  petition  in  bankruptcy  against  the  plain- 
ly who  was  thereupon  adjudicated  bankrupt  The  ques- 
m  is,  whether,  under  these  circumstances,  there  was  a 
od  and  sufficient  petitioning  creditor's  debt  ?  It  cannot 
t  disputed  that  a  petitioning  creditor's  debt  must  be  not 
ly  a  legal  debt  upon  which  an  action  might  be  brought, 
it  also  a  valid  and  subsisting  debt,  both  at  law  and  in 
[uity.  There  is  no  doubt,  that  whilst  the  plaintiff  was  in 
Mody  under  the  ca.  sa.,  the  defendant  was  incapable  of 
;titioning  for   a  fiat  in  bankruptcy;  because,  whilst  the 

(a)  5  Eaat,  1 47.  (h)  1  L.  M.  &  P.  772. 


because  here  the  now  plaintiff,  before  the  p 
ruptcy,  was  discharged  out  of  custody  unde 
Act,  1  &  2  Vict.  c.  110.  The  question  th 
Bituation  was  the  ddeudant,  when  the  pli 
charged  out  of  custody  by  virtue  of  that 
already  observed,  that  the  defendant  ood 
action  whilst  he  held  the  plaintiff  in  caatod 
if  he  bad  consented  to  his  discharge,  becai 
also  would  the  debt  have  been  satisfied, 
the  dischai^  is  in  invUtt/m.  Then  what 
such  dischaige  ?  The  Insolvent  Act  does 
creditor  of  any  collateral  remedy  irtiich  he  : 
isBtance,  if  he  has  a  lien,  he  is  not  deji 
neither  is  he  deprived  of  his  ri^t  of  dist 
arrear :  PhiUipa  v.  SherviU  (b).  On  the  si 
has  been  decided,  that  a  discharge  under  th 
is  not  a  satisfitction  of  the  debt  so  as  to  pr 
tor  from  enfiinnng  his  remedy  under  the  991 
County  Court  Act*  9  &  10  Vict  c.  95.  Itwa 
Court  of  Common  Fleas  in  Abley  v.  Doit 
to  a  certain  extent  confirmed  by  the  Co 
Bench  in  In  re  Chririie  {d).  All  these  i 
fectly  clear.  On  the  other  hand  it  is  alsc 
creditor's  right  of  action  is  put  an  end  tc 
Then,  is  the  effect  of  a  discharge  mider  t] 
to  deprive  the  execution  creditor  of  his  c 
suing  out  a  fiat  in  bankruptcy  1    I  am  ol 

Jo  nnt  A     fiat     In    hanlrninfmi  ia  a   tntallv  i 
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from  that  of  bringing  an  action  and  taking  the  debtor's 
goods  or  body  in  execution  on  a  judgment;  and,  in  my 
opimon,  it  was  never  meant  to  be  affected  by  the  debtor's  humfqret. 
discharge  under  the  Insolvent  Act.  The  point  was  de- 
cided under  65  Geo.  3,  c.  102,  which  does  not  materially 
differ  from  the  present  Act,  in  the  case  of  Jdlia  v.  Mount- 
fcrd  (a),  where  it  was  held  that  the  effect  of  the  insol- 
vent's discharge  was  to  deprive  a  creditor  of  his  remedy  by 
action,  but  not  of  his  right  to  take  out  a  commission  of  bank- 
mptcy.  That  would  be  a  sufficient  authority  to  bind  us,  if 
we  entertained  any  doubt  upon  the  subject,  but  I  think  that 
decision  is  quite  correct.  Then  with  respect  to  the  1  &  2 
Vict  a  110,  there  is  not  a  word  in  it  which  prevents  an 
execution  creditor  jErom  suing  out  a  fiat  in  bankruptcy. 
THiB  39th  section  declares  that  a  petition  under  that  Act 
shall  he  an  act  of  bankruptcy,  and  it  provides  that  a  fiat 
may  issue  within  a  certain  period  upon  the  petition  of  the 
insolvent  "or  of  any  such  creditor  as  aforesaid,"  which 
means  "any  creditor."  There  is  a  similar  clause  in  the 
12  ft  13  Vict  c.  106  (6),  enabling  an  insolvent  debtor  to 
he  made  bankrupt  either  upon  his  own  petition  "  or  the 
petition  of  a  creditor,"  that  is,  of  any  creditor,  whether 
Bitentioned  in  the  schedule  or  not  It  would  be  strange  if 
•n  execution  creditor  was  deprived  of  the  remedy  given  to 
other  creditors,  and  I  am  satisfied  that  the  Legislature  had 
no  such  intention,  but,  on  the  contrary,  meant  to  provide 
tiiat  every  creditor  should  have  full  right  to  petition  for 
adjudication  in  bankruptcy.  Both  on  principle,  and  on 
the  authority  of  Jellis  v.  Mountfoi'd,  I  think  that  our 
answer  ought  to  be  in  favour  of  the  defendant,  that  is  to 
say,  that  his  debt  was  a  good  and  sufficient  petitioning 
creditor's  debt. 

Alderson,  B. — I  am  of  the   same  opinion.     I  should 

(a)  4  B.  &  Aid.  25G.  (b)  Sect.  74. 
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-  ^^'-      consider  that  we  were  bound  by  the*  decision  of  the  Court 
Watsoh       of  Queen's  Bench  in  JeUia  v.  Mountfard,  even  if  I  did 
HuMPHRXT.    ^ot  agree  with  it ;  but  I  do. 

Platt,  B.— The  39th  section  of  the  1  &  2  Vict  c  110, 
which  enables  any  creditor  to  issue  a  fiat  in  bankruptcj, 
in  effect,  decides  this  case.  I  think,  however,  that  evoi  as 
the  law  stood  before  that  Act,  there  would  have  be^  in 
this  case,  a  good  petitioning  creditor's  debt  In  Cohen  v. 
Cunninghavi  (a),  the  debtor  was  in  execution  at  tbe  suit 
of  the  judgment  creditor,  and  therefore  it  was  not  com- 
petent  for  him  to  sue  out  a  commission  in  bankruptej, 
{ot  whilst  he  held  the  debtor  in  prison  there  was  a  quaa 
satis£Gkction  of  the  debt  So,  if  a  creditor  consents  to  tlie 
dischaige  of  his  debtor,  the  debt  is  satisfied  But  it  is 
very  different  where  the  debtor  is  discharged  by  the  act 
of  law  and  against  the  will  of  the  creditor.  It  would  be 
most  unjust  to  hold  that  the  debt  was  satisfied  when  the 
creditor  has  been  prevented  fix)m  carrying  out  the  executwn 
to  its  fiill  extent,  and  by  that  means  obtaining  a  real  aatis' 
faction  of  his  debt  Here  the  discharge  was  in  invituv^; 
then  how  can  it  be  said  that  the  debt  was  satisfied?  I 
consider  that^  at  common  law,  the  debt  was  not  satis- 
fied by  the  debtor  being  liberated  against  the  consent  of 
the  creditor.  We  need  not>  however,  decide  this  case 
on  that  ground.  From  the  principle  of  the  decision  in 
JeUis  V.  Mount/ord,  and  the  language  of  the  Insolvent 
Act,  it  is  perfectly  dear  that  an  execution  creditor  is  w 
the  same  position  in  this  respect  as  any  other  creditor. 

Martin,  B. — I  agree,  that  in  this  case  there  was  a  good 
petitioning  creditor's  debt ;  but  I  prefer  founding  ^1 
judgment  upon  the  Act  of  Parliament  alone.  We  yester- 
day decided  in  the  case  of  Hope  v.  Meek  (6),  that  a  peti- 

(a)  8  T.  R  123.  (b)  Post,  p.  829. 
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ig  creditor's  debt,  in  order  to  support  a  fiat  in  bank- 
y,  must  be  a  present  existing  debt>  and  one  for  Watsow 
1  an  action  might  be  maintained.  But  even  were  that  humfhrit. 
10, 1  think,  upon  the  construction  of  the  Act,  that 
Legislature  intended  that  any  of  the  creditors  of  a 
r,  who  filed  a  petition  in  the  Insolvent  Debtors 
i;^  should  have  the  option  of  having  his  property  ad- 
(tered  under  the  Insolvent  Act  or  the  Bankrupt  Act 
Bms  to  me  impossible  to  read  the  39th  section  of  the 
2  Vict  c  110,  without  seeing  that  such  was  the 
ral  intention  of  the  Legislature.  What  may  be  the 
86  efiect,  as  regards  creditors,  of  a  discharge  under  the 
vent  Act,  it  is  difficult  to  say ;  but  it  is  clear  that 
1  or  a  mortgage  remains  good,  and  the  case  of  Phillips 
0rvUl  (a)  shews  that  a  creditor  is  not  deprived  of  his 
dy  by  distress.  But  supposing  the  discharge  oper- 
80  far  as  the  statute  points  out,  and  no  further  ;  then 
39th  section  says  that  the  filing  of  a  petition  by  a 
m  in  custody  who  shall  be  subject  to  the  bankrupt 
)hall  be  an  act  of  bankruptcy,  and  that  a  fiat  in  bank- 
7  iflsued  within  a  certain  time,  whether  upon  the 
ion  of  the  prisoner  "  or  the  petition  of  any  such  credi- 
18  aforesaid,"  &c.  Now  if  the  preceding  section  be 
red  to,  it  will  be  seen  that  not  only  is  the  detaining 
tor  mentioned,  but  he  is  principally  mentioned  as  the 
n  who  is  considered  to  have  the  greatest  interest  in 
Datter,  and  to  whom  notice  is  required  to  be  given  of 
dsoner's  application  to  be  discharged  out  of  custody 
ading  sureties.  Therefore,  so  far  firom  the  execution 
tor  not  being  able  to  petition  in  bankruptcy,  he  is  par- 
trly  mentioned  in  the  Act  as  capable  of  doing  so.  It 
iTS  to  me  that  the  true  ground  for  oiu:  decision  in  this 
8,  that  a  parliamentary  power  is  given  to  the  detaining 
jor  and  the  other  creditors  to  elect  whether  they  will 

(a)  6  Q.  B.  944. 
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have  the  property  of  the  insolvent  administered  bymeanx^ 
the  insolvent  law  or  the  bankrupt  law  ;  and  in  the  latter 
case  the  39th  section  goes  on  to  say  that  the  Sat  BhaD  &■ 
vest  the  estate  and  effects  of  the  insolvent  out  of  the  pniTi- 
sional  assignee.  Moreover  I  think,  that,  notwithstandiiiga 
debtor  is  in  actual  custody,  a  fiat  in  bankruptcy  may  mt 
gainst  him  on  the  petition  of  the  detaining  creditor,  tat 
indeed  by  the  common  law,  but  by  the  words  of  the  Act 
of  Parliament. 

Judgment  for  the  defendants  (a). 


(a)  As  to  the  effect  of  a  dis-      iKe  Praneia  v.   Dodiiro/lJ',  i  C 
charge  under  the  Insolvent  A«t,      B.  202. 
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1855. 

.  The  London  and  South  Western  Railway      Feb,  13. 

Company. 

RATION — ^That  the  defendants,  before  and  at  the  A  declaration 

he  delivery   of  the  goods  and  chattels  to  them  t^^dtfe^dLta 

)minittmg  of  the  grievances  hereinafter  mentioned,  T^®^  proprie- 

)wners  and  proprietors  of  a  railway  from  a  certain  way  from  W. 

railway  station,  called  the  Waterloo  Station,  in  were'common 

r  of  Surrey,  to  (amongst  other  places)  a  railway  ^^"era 

terminus  of  the  defendants  at  Southampton,  in  and  their 

•   luggage 
on  the  said 
reen  the  places  aforesaid,  for  reward  to  them  in  that  behalf:  that  the  plain- 
pcbssenger,  to  be  by  the  defendants  safely  and  securely  carried,  together  with 
on  a  journey  from  W.  to  S.,  for  reward  then  paid  by  the  plaintiff  to  the 
and  the  defendants  received  the  plaintiff  as  such  passenger,  together  with 
to  wit,  a  portmanteau,  containing  (amongst  other  things)  copies  of  abstracts  of 
inces,  and  leases,  to  be  safely  and  securely  carried  and  conveyed  by  the  de- 
uch  carriers  from  W.  to  S.;  and  there,  on  the  arrival  of  the  plaintiff  at  S.,  to  be 
the  plaintiff.    Breach: — That  although  the  defendants,  as  such  carriers,  re- 
ggage  of  the  plaintiff,  and  conveyed  him  to  S.,  yet  the  defendants  did  not  use 
>er  care  in  and  about  the  carriage  of  the  plaintifiTs  luggage,  but  wholly  neglected 
1  so  negligently  conducted  themselves,  that,  through  the  carelessness,  negli- 
9£Btult  of  the  defendants,  the  luggage  of  the  plaintiff  was  not  safely  and  securely 
eyed,  and  delivered  by  the  defendants  to  the  plaintiff  at  S. ;  but,  on  the  con- 
',  through  the  carelessness,  negligence,  and  default  of  the  defendants,  a  part  of 
to  wit,  the  portmanteau  and  the  goods  contained  therein,  were  for  a  long  space 
JQ  the  plaintiff,  and  the  plaintiff  was  deprived  of  the  use,  enjoyment,  and  pes- 
)  same  during  the  time  aforesaid.     Plea : — As  to  so  much  of  the  declaration  as 
I  said  copies  of  abstracts  of  title,  conveyances,  and  leases,  that  the  same  were 
ad  writings  contained  in  one  package,  and  exceeding  in  value  the  sum  of  10^., 
yb  was  delivered  by  the  plaintiff  to  the  defendants,  as  common  carriers  by  land, 
t:  that  a  notice  was  affixed  in  the  office,  that  the  defendants  required  an  in- ^ 
)f  charge  to  be  paid  for  the  conveyance  of  title  deeds  and  writings;  and  that, 
f  the  delivery  of  the  package,  the  value  and  nature  thereof  were  not  declared 
i£^  nor  the  increased  charge  paid.     New  assignment: — That  the  plaintiff  sues 
)88  of  or  injury  to  the  said  copies  of  abatnicts  of  title,  conveyances,  and  leases, 
aeaning  of  the  11  Geo.  4  &  1  Will.  4,  c.  68,  but  for  that  the  defendants  did 
did  proper  care  in  and  about  the  carriage  and  conveyance  of  the  same  from  W. 
negligently  conducted  themselves  that  they  were  not  delivered  to  the  plain- 
on  the  contrary  thereof,  the  said  copies  of  abstracts  of  title,  conveyances,  and 
or  a  long  time,  to  wit,  from  the  3rd  of  June  to  the  22nd  of  September,  delayed, 
ained  by  the  defendantd;  and  the  plaintiff  was  deprived  of  the  use,  enjoyment,   ^ 
n  of  the  same,  although  they  were  not  lost  or  injured  within  the  meaning  of  ^ 
ite.     On  demurrer  to  the  new  assignment: — Hdd^  that  the  loss  or  iiyury  to 
which  a  carrier  is  protected  by  the  11  Geo.  4  &  1  Will.  4,  c.  68,  is  a  loss  6y 
the  articles  committed  to  him,  or  injury  to  them  whilst  in  his  care,  and  not  a 
I  hy  the  ouyiker  in  consequence  of  the  uou-delivery  of  the  article  in  due  time  or 
the  loss  of  the  use  of  the  article  by  him ;  and  that,  as  the  plea  did  not  allege 
the  statute,  it  was  bad,  and  the  plaintiff  was  entitled  to  judgment, 
rther  the  new  assignment  was  good. 

F  F  F  EXCH. 
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the  county  of  SouthAmpt(Hi;  and  the  defaidaats  wm, 
during  all  the  time  aforesaid,  commoD  carrien  d  pwHuiga 
and  their  luggage  in,  upon,  and  along  the  said  niliraj,  mi 
between  the  places  aforesaid,  by  certain  carriBges  d  Al 
BailwatCk  defendants,  for  hire  and  revaid  to  defendants  in  flutlfr 
half;  and  whilst  the  defendants  were  such  awaea  »d  fM- 
prietore  of  the  said  railway  and  such  common  omimii 
aforesaid,  heretofore  and  before  the  commenctment  of  thi* 
suit,  to  wit,  on  the  3rd  of  June,  1851,  the  pUiutifi',  at  the 
request  of  the  defendants,  became  and  was  a  passenger  io 
one  of  the  defendants'  said  carriages  on  the  said  rul«a]r. 
to  be  by  the  defendants  safely  and  securely  carried  aai 
conveyed  thereby,  together  with  his  luggage,  on  a  cerUm 
journey,  to  wit,  from  the  Waterloo  station  aforesaid  to  the 
fitation  or  terminus  at  Southampton  aforesaid,  for  certais 
reward  then  paid  by  the  plaintiff  to  the  defendants  in  tbu 
behalf;  and  the  defendants  theo  received  the  plaintiff  » 
such  passenger,  together  with  his  luggage,  to  wit,  a  cwUa 
portmanteau  of  the  plaintiff's  containing  divers  goods,  W 
wit,  &c.,  (enumerating  certain  articles  of  wearing  apjttnJ}, 
and  certain  papers,  to  wit,  twenty  copies  of  abstracts  of 
title  to  various  and  certain  estates  and  premises,  twffltf 
copies  of  conveyances  and  leases  to  various  propati* 
estates,  and  premises,  &c.,  the  goods  and  chattels  of  tt» 
plaintiff,  of  great  value,  &c,  to  be  safely  and  securely  canid 
and  conveyed  by  the  defendante,  as  such  carriers  as  afi**- 
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i&rattid,  and  that  the  plaintiff's  luggage  should  be  deli-        1865. 
fend  to  the  plaintiff  as  aforesaid.    Breach — ^That  although        Hbibn 
the  defendants,  as  such  carriers  as  aforesaid,  then  had       LoimoK 
and  received  the  said  luggage  of  the  plaintiff  for  the  pur-     fJJ*  South 
pose  aforesaid,  and  although  the  defendants  conveyed  the    Railway  Co. 
pbmtiff  to,  and  the  plaintiff  arrived  at,  the  station  or 
tenninns  at  Southampton  aforesaid,  to  wit^  on  the  3rd 
of  June   aforesaid;    yet   the   defendants,   not   regarding 
their  duty  in  that  behalf,  did  not  use  due  and  proper 
me  in  and  about  the  carriage  and  conveyance  of  the 
jdaintiff's  said  luggage  by   and  upon  the  said  railway 
from  the  Waterloo  station  aforesaid  to  the  station  or  ter- 
minus at  Southampton  aforesaid,  but  wholly  neglected  so 
to  doi,  and  then  so  negligently  conducted  themselves  with 
PBspect  to  the  said  luggage  of  the  plaintiff  upon  the  said 
)oca8ion,  that  by  and  through  the  carelessness,  negligence, 
ind  de&ult  of  the  def^dants  in  the  premises  the  said 
nggage  of  the  plaintiff  was  not  safely  and  securely  carried, 
XHiveyed  to,  and  delivered  by  the  defendants  to  the  plaintiff 
it  Southampton  aforesaid,  at  the  station  or  terminus  at 
Jouthampton  aforesaid,  according  to  the  duty  of  the  de- 
iandants  in  Uiat  behalf   but  on  the  contrary,    by  and 
hrough  the   carelessness,  negligence,  and  default  of  the 
lefendants,  a  part  of  the  said  luggage,  to  wit,  the  said  port- 
nanteau,  and  the  goods  contained  therein,  were  for  a  long 
ipaoe  of  time,  to  wit,  from  the  3rd  of  June  aforesaid  to  the 
iSnd  of  September  then  next  ensuing,  whoUy  lost  to  the 
)lainti£^  and  the  plaintiff  was  deprived  of  the  use,  enjoy- 
nent,  and  possession  of  the  same  for  and  during  the  time 
kfoiesaid. — (The  declaration  then  allied,  that,  by  reason  of 
he  delay  in  the  delivery  of  the  portmanteau,   &c.,  the 
>laintiff  incurred  expense  in  replacing  the  papers,  &c.,  and 
uffisred  inconvenience  and  loss  in  carrying  on  his  business). 
Plea — Ab  to  so  much  of  the  said  count   as  relates  to 
he  said  copies  of  abstracts  of  title,  copies  of  conveyances 
Jid  leases,   the  defendants  say   that  the  same  were  title 
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deeds  and  writings  cont^ed  ill  one  package  or  pared,  ml 

exceeded  in  value  the  sum  of  lOt,  whicL  said  package  V 

parcel  was  delivered  by  the  plaintiff  to  the  defendant^  ■ 

iHD  South     common  carriers  by  land  to  the  place  in  the  declantiai 

WB8XEBN 

BuLwxv  Co.  mentioned,  at  a  certain  office  or  receiving  house  of  tiw 
defendants  for  the  receipt  of  goods  to  be  carried  by  tin 
as  such  common  carriers.  That,  before  and  at  the  (imi 
when  tlie  said  goods  and  chattels  of  the  plaintiff  vere  » 
delivered  at  the  said  office,  the  defendants  had  caused  ta 
bo  affixed,  and  there  was  then  affixed,  in  legible  chancterii 
in  a  public  and  conspicuous  part  of  the  said  office,  a  iwtka 
whereby  the  defendants  notified  that  a  certain  iucnHid 
rate  of  charge,  therein  mentioned,  was  required  to  be  piid 
over  and  above  tlie  ordinary  rate  of  carriage,  as  a  compoi- 
sation  for  tlie  greater  risk  and  care  to  be  taken  for  Ai 
safe  conveyance  of  (amongst  other  things)  title  deeds  nd 
wrifings.  That,  at  the  time  of  the  delivery  of  the  wl 
package  or  parcel  to  the  defendants  as  aforesaid,  the  nto 
and  nature  thereof  were  not  declared  by  the  plaintiff  beiig 
the  person  delivtriug  the  same,  and  neither  tlie  said  in- 
creased charge  nor  any  engagement  to  pay  the  same  m 
accepted  by  the  person  receiving  the  same  at  the  bm 
Waterloo  station. 

New  assignment — That,  as  to  so  much  of  the  deoiaraUM 
as  relates  to  the  said  copies  of  abstracts  of  title,  copies « 
conveyanciis   and   leases,  and   to  which   the   said  plea  >* 
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thereof/*  and  upon  which  statute   the   said   plea  of   the         ^856. 
defendants  is  founded;  but  for  that  the  defendants  did        Hearn 
not  use  due  and  proper  care  in  and  about  the  carriage  and       Loxdoit 
eonveyance  of  the  said  copies  of  abstracts  of  title,  copies  of    ^^  South 
eonTeyances,  and  leases,  by  and  upon  the  said  railway  from    Railway  Co. 
tiie  Waterloo  station  aforesaid  to  the  station  or  terminus  at 
Soothampton,  but  neglected  so  to  do;  and  so  negligently 
eonducted  themselves  in  that  behalf  upon  the  said  occasion, 
that,  by  and  through  the  carelessness,  negligence,  and  de- 
{rah  of  the  defendants  in  that  behalf,  the  said  copies  of 
abstracts  of  title,  copies  of  conveyances,  and  leases,  were 
wt,  nor  were  any  of  them  or  any  part  thereof,  safely  and 
■ecurdy  carried  and  conveyed  and  delivered  by  the  defend- 
ants to  the  plaintiff  at  Southampton  aforesaid,  at  the  station 
<v  terminus  at  Southampton  aforesaid,  according  to  the 
doty  of  the  defendants  in  that  behalf,  but  on  the  contrary, 
I7  ttd  through  the  carelessness,  negligence,  and  default  of 
the  defendants,  the  said  copies  of  abstracts  of  title,  copies  of 
^conveyances,  and  leases  were  for  a  long  space  of  time,  to  wit, 
fitan  the  said  3rd  of  June  to  the  22nd  of  September  then 
^f^  ensuing,  delayed,  kept,  and  detained  by  the  defend- 
^tfl^  and  the  plaintiff  was  deprived  of  the  use,  enjoyment, 
^  posseasion  of  the  same  for  and  during  the  time  aforesaid, 
^Ithoiigh  the  same  were  not  lost  or  injured  within  the 
^Deaning  of  the  said  statute,  but  were  afterwards,  and  long 
^fier  a  reasonable  time  for  carrying,  conveying,  and  deliver- 
ing the  same  as  aforesaid  had  elapsed,  and  before  this  suit^ 
^elivefed  by  the  defendants  to  the  plaintiff;  and  by  reason 
xd  which  delay  of  the  defendants  so  newly  assigned  the 
})la]ntiff  was  put  to  and  incurred  the  said  expenses  in  the 
declaration  in  that  behalf  mentioned,  and  suffered  the  said 
iBOonvenience,  loss,  and  injury,  &c. 
Demurrer  and  joinder. 

BavUl  appeared  to  argue  in  support  of  the  demurrer 
CFebruary  9);  but  the  Court  called  on 
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WilUi  for  the  pUiittifC — The  plea  U  bad.  aod  if  m<A,  tfat 
new  aaagDment  is  good.  The  oootnict  alleged  is.  to  007 
the  plaintiff  Mid  his  lo^gagiv  from  Loodcm  to  SmiUuaf- 
ton,  kad  there  to  driver  bia  luggage  to  the  plaintiff;  ad 
'  the  coRiplaiiit  is,  that,  tfaroo^  the  cardeaBoess  and  M|li- 
gence  of  the  tk'fendants.  a  part  cS  the  luggage  ku  Kk  ■ 
loiig  time  /fxf  to  the  plainti^.  The  gist  of  the  actwa  ■ 
not  a  loss  of  the  goods  by  the  d^endarUs,  bat  a  neglect  to 
deliver  them  within  a  reascaiable  tim« :  Sap/tael  v.  PiA" 
/orti  (a).  A  tempoiaxy  loes  is  not  within  the  meamng  rf 
the  1 1  Geo.  4  &  1  WilL  4,  c  6a  The  object  of  thai  o- 
actment  was  to  protect  tarnCTS  when  unable  to  deiiw 
goods  by  reason  of  their  los,  and  not  to  afford  them  (■» 
tection  when,  having  the  goods,  titey  m^l^eolly  omitMd 
to  deUver  them.  If  the  statate  extends  to  this  cam,  it 
would  apply  to  every  case  where  goods  are  throti^ti  CW- 
leesness  left  at  a  terminus  instead  of  being  fanranM  to 
tbeir  place  of  destination.  The  statute  was  pundvflh 
reference  to  notices  by  eanieis  limiting  their  TriijiniiHi 
ty;  but  before  that  Art  it  was  not  usual  for  then  lo^ 
notice  that  they  would  not   be  liable  for  n^ligence  in  art 
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carrier  from  reBponsibility,  even  where  the  loss  is  occa-        ^^^• 
skmed  by  the  gross  n^Iigenoe  of  his  servants:  Hinton  v. 
IHHnn  (a).    Where  the  goods  sje  of  the  description  men-      loiTtov 
tioned  in  the  Act^  the  earner  is  not  responsible  for  any     ^^^J^ 
1(«  whatever,  unless  their  value  is  declared,  and  the  in-    RailwatCo. 
creased  diarge  paid.      IMartm,  B. — Suppose  a  person 
delivered  to  a  porter  at  a  railway  station  a  casket  of  jewels, 
and  in  consequence  of  his  refusal  to  forward  it  the  casket 
remained  for  some  time  at  the  station,  would  that  be  a 
loss  within  the  Act  ?]     The  intention  of  the  Legislature 
•  was  to  protect  carriers  against  loss,  whether  permanent  or 
arising    from    non-delivery    either    negligent    or  wilful. 
[Parke,  R — ^A  carrier  is  not  boimd  to  carry  everything 
which  is  delivered  to  him,  but  only  to  carry  according  to 
his  public  profession.     If  he  says  that  he  will  not  carry 
jewels  or  money  unless  an  extra  price  is  paid   for  the 
carriage  of  them,  then  he  is  not  bound  to  carry  them  unless 
the  extra  price  be  paid ;  but  if  he  says  that  he  will  carry 
them,  but  will  not  be  responsible  for  their  loss,  then  he  is 
bound  to  carry  them,  though  he  is  not  liable  in  case  of 
iheir  los&      This    subject  was   folly  explained  in  John- 
son V.  The  Midkmd  Ra/U/way  Company  (&).    Here  the 
question  is,  what  is  the  meaning  of  the  word  "  loss"  in  the 
11  Gea  4  &  I  Will  4,  c  68?]     It  means  any  loss  for 
which  an  action  may  be  maintained.     [Alder son,  B. — Siq>- 
pose  the  goods  were  known  by  the  carrier  to  exists  bui 
were  not  delivered  by  him  for  a  month,  would  that  be  a 
loss  within  the  Act  ?]    The  goods  during  that  time  would 
be  lost  to  the  owner,  and  the  carrier  would  be  protected 
by  the  Act    The  mere  &ct  of  goods  being  found  cannot 
create  a  responsibility  when  none  would  have  existed  if 
the  goods  had  been  permanently  lost    The  only  exception 
in  the  statute  is  loss  arising  from  the  felonious  acts  ol 
servants.      The  declaration    charges   a    loss    within  the 


(a)  2  Q.  B.  646. 


(6)  4  Exdi.  367. 
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I85fl.^  meaning  of  the  statute,  and  that  is  answered  by  the  plea. 
Hearn  The  new  assignment  is  in  substance  the  same  as  the  de- 
LoNDoir       claration,  and  consequently  in  no  respect  alters  the  effect 

Tks^JLT     of  the  plea. 
Railway  Co.  Cur.  adv.  viilt 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings) — ^The  question 
in  this  case  turns  entirely  upon  the  meaning  of  the  notice 
given  by  the  defendants,  pursuant  to  the  statute  11  Geo. 
4  &  1  Will.  4,  c.  68,  s.  1,  protecting  them  from  liability 
for  loss  of  writings  and  title  deeds,  unless  an  increased  rate 
of  carriage  was  paid. 

If  the  statute,  in  such  case  of  non-payment^  means  to 
protect  the  carrier  from  all  liability  to  pay  to  the  owner 
of  the  title  deeds,  or  other  enumerated  articles,  for  any  loss 
of  any  description  whatever,  occasioned  to  ki/m  by  the  non- 
delivery or  by  the  delay  of  the  delivery  of  those  articles^ 
by  the  neglect  of  the  carriers  or  their  servants,  then  the 
defendants  are  exempt ;  for  the  plea  is  sufficient^  and  the 
new  assignment  discloses  no  case  to  which  the  notice  does 
not  extend. 

On  the  other  hand,  if  the  term  "loss"  in  the  statute 
means  loss  of  the  parcel  by  the  carrier,  such  as  by  the 
abstraction  by  a  stranger  or  by  his  own  servants,  not 
amounting  to  a  felonious  act,  or  by  the  carrier  or  his  ser- 
vants losing  them  from  vehicles  in  the  course  of  carriage, 
or  by  mislaying  them,  so  that  it  was  not  known  where  to 
find  them  when  they  ought  to  be  delivered,  or  other 
cases  not  very  easy  to  define,  which  fall  under  the  de- 
scription of  a  lo88  by  the  carriers,  then  the  plaintiff  has 
a  right  to  recover,  for  the  plea  does  not  disclose  any  such 
case,  and  the  declaration  certainly  does  not ;  and  the 
plaintiff  may  have  judgment  for  the  badness  of  the  plea, 
without  reference  to  the  question  whether  the  new  assign- 
ment be  good  or  not. 
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What,  then,  does  the  statute  mean  by  the  word  "  loss"  in        1855- 
the  enacting  part  of  the  1st  section?    The  term  ''loss''  is        Hbabx 
used  in  the  preamble  in  a  different  sense  from  both  those       London 
raggested, — ^where  it  is  said,  that,  by  the  frequent  omis-     akd  South 
sons  of  the  senders  of  parcels  to  notify  the   value  and    Railway  Co. 
nature  of  the  contents,  so  as  to  enable  carriers  to  protect 
themselves  against  losses  arising  from  their  legal  respon- 
sibility, they  have  been  exposed  to  great  risks,  and  sus- 
tained heavy  losses  ; — it  is  meant  that  they  have  not  been 
able  to  protect  themselves,  and  been  subject  to  losses  of  their 
awn  monies  by  way  of  compensation  to  the  owner  of  the 
gooda      The  use  of  the  word  "loss,"  therefore,  in  the 
preamble,  throws  no  light  upon  the  question  in  this  case. 

The  statute  then  proceeds  to  enact,  that  no  carrier  shall 
be  liable  for  the  loss  of,  or  any  i/njury  to,  any  of  the  enu- 
merated articles.  This  does  not  mean  the  loss  of  the  monies 
of  the  carrier,  but  the  loss  of  the  article  itself,  or  injury 
to  it 

In  ordinary  parlance,  this  appears  to  mean,  the  loss  by 
the  carrier  of  the  articles  committed  to  him  or  injury 
to  them  whilst  in  his  care,  not  the  loss  sustained  by  the 
owner  by  non-delivery  of  the  article  in  due  time  or  alto- 
gether, or  the  loss  of  the  use  of  the  article  by  him.  By 
the  term  ''  the  injury''  is  clearly  meant  the  injury  to  the 
article  itself  Then,  although  the  use  of  the  term  "  loss " 
in  the  preamble  does  not  aid  in  the  construction  of  the 
enactment,  the  recital  of  its  cause  doesf, — ^it  recites  that 
valuaUe  property,  consisting  of  articles  of  great  value  in 
small  compass,  was  liable  to  depredations, — and  the  reason 
of  the  law  must  be  considered  as  being  to  protect  the  carrier, 
not  in  a22  cases  where  the  owner  of  the  articles  sustained 
a  damage  from  the  n^lect  of  the  carrier  to  carry,  but  in 
cases  of  a  similar  nature  to  those  recited,  where  the  chattel 
was  either  abstracted  altogether  or  taken  from  the  place 
where  it  ought  to  be,  and  incapable  of  being  delivered  at 
the  time  it  ought  to  be  by  reason  of  that  sort  of  loss. 
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We  think  thai  this  is  the  true  omslractMHi  of  the 
umI  the  earner  ic  exempted  only  from  beiag  nspoosbb  jv 
a  1(MB  iy  Aim  of  the  particidar  ajtidea  BBiiiEd.  If  ^xie 
efacmlil  be  socfa  a  Ion,  no  queatun  aiises  m  ihu  a« 
whether  h  ratut  be  tcmponi7  or  pennaneiit ;  for  Uk  [iki 
alleges  tut  sach  loa:  and  thenfofe  thete  most  bejnd^ 
meait  for  the  i^aintiff  far  the  inaoflKieac;  of  the  plea, 

JoilgHieDt  for  the  jiUintiff 


Baixes  and  Others  f.  HoLLAXJX 

L  HE  declaration  stated,  tltat  the  plaintiff,  by  J.  Jiflnf 
A  Co.,  tbeir  ageniB  in  that  behalf,  caused  to  be  nadfi  i 
polic}'  of  insunmce,  puiporting  thereby,  and  contanuBg 
therein,  that  J.  Jaffiray  &  Co.,  as  well  in  theii  own  wn* 
as  for  and  in  the  name  and  names  of  all  and  every  otba 
pereon  or  persons  to  whom  the  same  did,  might,  or  dMdia 
appertain,  in  part  or  in  all,  did  make  assurance  and  gUH 
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ta,  of  and  in  the  good  ship  or  vessel  the  "  Lady  Bulwer,"      ^  1855^ 
Mrhosoever  should  go  for  master  in  the  said  ship,  b^inning 
the  adventure  upon  the  goods  and  merchandizes  from  the 
loading  thereof  aboard  the  ship  at,  as  above,  upon  the  ship 
Sec,  and  so  should  continue  and  endure  during  her  abode 
^ere,  upon  the  ship  Sec;  and  further,  imtil  the  ship  with 
lU  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  mer- 
chandizes whatsoever,  should  be  arrived  at,  as  above;  upon 
Ibe  ship,  &C.,  imtil  she  had  there  moored  at  anchor  twenty- 
Emut  hours  in  good  safety,  and  upon  the  goods  and  mer- 
chandizes imtil  the  same  should  be  there  discharged  and 
safely  landed.     (The  policy  then  stated  that  the  ship  &c., 
and  goods  and  merchandize,  &c.,  were  valued  at  33502.  on 
ship,  valued  8000Z.)     Touching  the  adventures  and  perils 
which  they  the  assurers  were  content  to  bear,  and  did  take 
upon  them  in  that  voyage,  they  were  of  the  seas,  men  of 
war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters 
of  mart  and  countermart^  surprisal,  takings  at  sea^  arrests, 
restraints,  and  detainments  of  all  kings,  princes^  and  peo- 
ple, of  what  nation,  condition,  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes  that  had  or  should  come  to  the  hurt,  detriment, 
or  damage  of  the  said  goods  and  merchandizes,  and  ship, 
&e.,  or  any  part  thereof,  &c.    And  so  they  the  assurers 
w^re  contented,  and  did  thereby  promise  and  bind  them- 
sdves^  each  for  his  own  part»  their  heirs,  &a,  to  the  assured, 
their  executorsi,  &c.,  for  the  true  performance  of  the  pre- 
mises, confessing  themselves  paid  the  oonsideiation  due 
unto  them  for  that  assurance  by  the  assured,  at  and  after 
the  rate  of  72.  78.  per  cent,  the  aaid  ship  hemg  warranted 
to  sail  from  Quebec  on  or  before  the  let  of  November^ 
1853.     And  by  a  certain  memorandum  there  under-written, 
com,  fidi,  salt,  fruity  flour,  and  seed  were  warranted  fr^e 
from  average,  unless  general  or  the  ship  should  be  stranded, 
&a;  one-half  per  cent  of  the  premiums  to  be  returned  if 
the  ship  should  sail  from  Quebec  on  or  before  the  20th  of 
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October  in  the  year  aforesaid ;  and  one  per  cent,  ofUiff**"! 
mimns  to  be  retnmed,  if  tLe  ship  should  sail  from  Quel* 
on  or  before  the  10th  of  October  in  the  year  afora 
and  two  per  cent  of  the  premiums  to  be  returned  iftl 
ship  should  sail  from  Quebec  on  or  before  the  let  of  0 
ber  in  the  same  year. — (The  declaration  then  allied  the  pi 
ment  by  the  plaintifis  of  the  premium,  the  sulecriptioiuli 
the  policy  by  Uie  defendants,  and  the  interest  of  the  plaintiff 
— Avermenta.— Tliat,  on  the  1.5th  of  October,  1853,Uieih 
departed  and  set  sail  from  New  York  on  ber  voyage  tott 
United  Kingdom  by  way  of  Quebec;  and  that  afterwaB 
and  whilst  the  ship  was  proceeding  on  her  said  voyage,  U 
before  her  arrival  at  Quebec,  the  ship  with  the  good*  41 
board  thereof,  by  reason  of  the  perils  of  the  sea  ii 
against,  and  not  by  reason  of  capture  or  seizure  or  of  to" 
consequences,  qt  of  any  consequence  or  any  attempt  thereA 
struck  on  certain  rocks,  and  became  and  was  totally  lot 
Breach. — Non-payment  of  the  sum  insured. 

Plea. — ^That,  during  the  whole  of  the  1st  day  of  Nih 
vember,  1853,  in  the  policy  mentioned,  the  vessel  was  al 
sea  safely  proceeding  upon  the  part  of  the  voyage  in  Ae 
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of  time  between  the  day  when  she  so  sailed  on  her  voyage      ^865.^ 
to  Quebec  and  the  1st  of  November  was  not,  at  that  season 
of  the  year^  reasonably  sufficient  in  length  to  enable  the 
vessel  to  comply  with  the  warranty  of  sailing  from  Quebec 
on  or  before  the  1st  of  November,  1853. 
Demurrer  and  joinder. 

WUles,  in  support  of  the  demurrer. — ^The  question  turns 
on  the  meaning  of  the  words  "  the  said  ship  being  war- 
ranted to  sail  from  Quebec  on  or  before  the  1st  of  November, 
1853.''    The  warranty  must  be  read  with  some  qualification, 
otherwise  there  would  be  no  insurance  between  New  York  and 
Quebec    Therefore,  the  words  must  be  restrained,  in  accord- 
ance with  the  maxim ''  verba  generalia  restringuntur  ad  habi- 
Utatem  rei  vel  personae'^^)-  ^^  warranty  applies  only  to  the 
voyage  between  Quebec  and  the  United   Kingdom.     Its 
meaning  is,  that^  with  respect  to  that  part  of  the  voyage,  the 
underwriters  are  not  to  be  liable  unless  the  vessel  sails  from 
Quebec  by  the  1st  of  November,  1853.     It  is  not  a  war- 
ranty to  arrive  at,  but  only  to  sail  from,  Quebec  by  that 
time.     If  there  had  been  no  warranty,  the  vessel  must  have 
sailed  within  a  reasonable  time.     Suppose  the  wind  was 
such  that  the  vessel,  if  not  lost,  would   have  arrived  at 
Quebec  in  time  to  sail  from  thence  on  the  Istof  November, 
1853,  woidd  not  the  underwriters  have  been  liable  ?    But 
the  plea  only  says,  that  at  that  season  of  the  year  the  time 
was  not  reasonably  sufficient  to  enable  the  vessel  to  comply 
with  the  warranty. 

Bramwdl  contrJL — It  is  conceded,  that  the  warranty  can- 
not receive  a  literal  construction,  for  in  that  case  the  policy 
would  not  attach  if  the  vessel  was  lost  the  day  after  she 
sailed  from  New  York,  though  there  was  ample  time  for  her 
to  arrive  at  Quebec  before  the  1st  of  November,  1853.  The 
true  meaning  of  the  warranty  is,  that  the  vessel  shall  sail 

(fl)  Bac.  Max.  Re;j.  10 


from  New  Y<M-k  on  her  vojags  to  Qaebee  w  as  to  be  vaMi 
to  leave  Quebec  mi  er  before  tibe  1st  of  November,  1861  B 
tlie  ■poikj  had  been  only  *  at  and  from  Quebec  to  tti 
United  Kingdom,"  and  the  ship  had  been  burnt  at  Qnihlt 
on  the  2nd  of  November,  1853,  it  is  clear  that  the  nd*- 
initers  would  not  have  been  liable ;  then  why  shonld  ttwf 
be  so  now  ?  There  is  the  same  warranty  to  sail  from  Que- 
bec, only  it  is  coupled  with  an  insurance  during  the  preTioui 
voyi^e  from  New  York  to  Quebec.  A  different  constra*- 
tiou  would  lead  to  this  anomaly,  that,  if  the  vessel  aimti 
at  Quebec  l>efore  the  1st  of  November,  1853,  and  didiwl 
Bail  from  theoce  until  after  that  day,  the  imderwiiten 
would  not  be  liable;  yet  if  the  vessel  was  lost  on  the  iU 
of  November,  1853,  while  on  the  voyage  to  Quebeiilbe 
underwriters  would  be  liable.  [Parke,  B. — All  difficollj 
is  put  an  end  to  by  reading  the  policy  as  an  insurance  irm 
New  York  to  Quebec  and  from  Quebec  to  the  Unilei 
Kingdom,  with  a  warranty  to  sail  from  Quebec  on  the  W 
of  November,  1853,  if  not  lost  before  that  time.  It  is 
dent  that  the  parties  meant  that  the  ship  ebould  be  wit 
the  protection  of  the  policy  before  her  arrival  at  Quebaft] 
The  intention  was,  that,  after  the  Ist  of  NovemfaCT.  ISt^ 


Qiiea 

so,  1 
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day.  [Parke,  B. — ^To  render  the  xinderwriters  liable  on  ^855. 
the  voyage  from  Quebec  to  the  United  Kingdom,  the 
reesel  must  sail  from  Quebec  by  the  let  of  November. 
They  must  have  meant  to  warrant  the  safe  arrival  of  the 
veasel  at  Quebec;  and  that  intention  cannot  be  carried 
into  effect  by  a  literal  construction  *of  the  policy,  because 
that  would  make  the  assured  imdertake  that  the  vessel 
sbotdd  arrive  at  Quebec  on  that  day.]  According  to  the 
other  construction,  if  the  vessel  was  lost  at  Quebec  on  the 
Snd  of  November,  the  underwriters  would  not  be  liable; 
yet  if  the  loss  took  place  on  that  day,  whilst  the  vessel  was 
cm  the  voyage  to  Quebec,  they  would  be  liable.  This  is  in 
effect  but  one  voyage. — He  referred  to  Here  v.  WhU- 
mare  (a). 

WiUes  was  not  called  upon  to  reply. 

Parke,  B. — I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  judgment.  The  question  turns  entirely  on  the 
following  words  in  the  policy,  "  the  said  ship  being  war- 
ranted to  sail  from  Quebec  on  or  before  the  1st  of  Novem- 
ber, 1853."  Those  words  cannot  be  understood  in  their 
literal  sense,  because  they  would  then  amount  to  a  war- 
ranty that  the  vessel  should  arrive  at  Quebec  and  sail 
from  thence  on  or  before  the  1st  of  November,  1858  ;  so 
that  in  the  case  of  the  vessel  being  lost  on  the  interme- 
diate voyage  from  New  York  to  Quebec  the  underwriters 
would  not  be  liable.  That  could  never  have  been  the  inten- 
tion  of  the  parties,  and  therefore  that  construction  must  be 
rejected  The  question  then  is,  what  construction  ought  to 
be  adopted.  It  seems  to  me  that  the  natural  construction  is, 
that  this  is  a  warranty  to  sail  from  Quebec  on  or  before 
the  Ist  of  November,  1853,  if  the  vessel  arrives  there  by 
that  tima  Unless  the  words  of  the  warranty  be  so  quali- 
fied, there  would  be  no  insurance  whatever  between  New 
York  and  Quebec.     If  this  is  to  be  read  as  a  warranty  to 

(a)  Cowp.  784. 
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1855.  ^  sail  fix)m  New  York  in  such  time  as  to  arrive  at  Quebec 
by  the  Ist  of  November,  1853,  or  if,  as  suggested  by  Mr. 
BramweU,  it  should  be  read  as  a  time  policy  between  New 
York  and  Quebec  (which  description  of  policy  is  common 
in  America),  great  violence  would  be  done  to  the  language; 
and  if  the  vessel  arrived  at  Quebec  after  the  day  fixed, 
the  underwriters  would  cease  to  be  responsible  The  most 
natural  construction  is,  that,  so  £Eur  as  relates  to  the  voyage 
from  New  York  to  Quebec,  the  policy  is  altogether  without 
limitation  as  to  time;  but,  as  regards  the  voyage  from 
Quebec  to  the  United  Kingdom,  the  underwriters  are  not 
responsible  unless  the  vessel  sails  from  Quebec  on  or  before 
the  1st  of  November,  1853.  The  defendant  may  have 
liberty  to  amend,  otherwise  there  must  be  judgment  for 
the  plaintiffiL 

Alderson,  B. — I  am  of  the  same  opinion. 

Platt,  B. — I  am  of  the  same  opinion.  The^poliqr  pro- 
vides for  the  contingency  of  the  vessel  sailing  from  Quebec 
either  oti  the  20th,  the  10th,  or  the  1st  of  October;  and 
as  an  inducement  to  do  .so,  in  either  of  those  cases  a  cer- 
tain portion  of  the  premium  is  to  be  returned.  Then  bj 
the  warranty,  the  vessel  is  at  all  events  to  sail  from 
Quebec  on  the  1st  of  November.  That  shews  that  the 
warranty  has  reference  solely  to  the  voyage  from  Quebec 
to  the  United  Kingdom.  The  words  *'to  sail  from  Que- 
bec" import  a  commencement  of  the  voyaga  The  most 
reasonable  construction  of  the  policy  is,  that,  as  to  the 
voyage  from  New  York  to  Quebec,  there  is  no  limitation 
as  to  time ;  but  that,  with  respect  to  the  other  part  of  the 
voyage,  its  commencement  before  the  1st  of  November, 
1853,  is  a  condition  precedent  to  the  attaching  of  the  risk 

Martin,  B.,  concurred. 

The  defendant  to  amend,  otherwise 

Judgment  for  the  plaiutifik 
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1855. 

CUTHBERT  V,  CUMMINO.  Feb.  8. 

1  HE  declaration  stated  that  the  plaintiff  and  defendant  By  charter- 
agreed  by  charterparty,  that  the  plaintiff's  ship  or  vessel,  feS^tUuit^rwd 
called  the  "Agnes,"  should  with  all  convenient  speed  be  w^®^    i 
made  ready,  and  receive  and  take  on  board  at  Liverpool  ^^  Trinidad 
from  the  defendant  or  his  agents  such  a  cargo  of  legal  complete  car- 
goods  as  should  be  tendered  for  shipment,  and  proceed  moUaeef"^' 
therewith  either  to  Barbadoes  or  Trinidad,  at  the  defend-  ^  other  pro- 


ant's  option,  to  be  declared  when  the  vessel  went  into  a  duce."--^«w, 

,  ,        nrat,  that  evi- 

loading  berth,  and  there  deliver  the  same  agreeably  to  bills  dence  was  ad- 
of  lading,  free  of  freight;  which  being  done,  the  said  ship  or  S^m\t 
vessel  should  again  be  made  ready,  and  at  the  port  of  dis-  ^naidad  to 

^5  •"  ^  load  sugar  in 

charge  of  the  outward  cargo,  at  the  usual  shipping  places,  hogsheadB^and 
should  receive  and  take  on  board  from  the  Defendant  or  puncheons  ; 
his  agents  a  full  and  complete  cargo*  of  sugar,  molasses,  ^  Sat  a^JSf'bd 
ocher  lawful  produce,  not  exceeding  what  the  vessel  could  c<>™pl«^  <^^ 

^  o  go  of  sugar 

conveniently  stow  and  carry  over  and  above  her  cabin,  and  ^<l  molasses 

sufficient  room  for  the  cables,  stores,  water,  and  crew ;  and  a  compliance 

being  so  laden  and  dispatched,  should  therewith  proceed  J^-^second- 

with  all  possible  dispatch  to  Liverpool  or  the  Clyde  direct,  as  ^^*  *^*  *^« 

,      ,  custom  was 

ordered  on  signmg  biUs  of  lading,  and  there  make  a  true  reasonable 
delivery  thereof  according  to  bills  of  lading,  and  so  end  the  u^w.^^^  ^^ 
said  intended  voyage  (the  act  of  God,  adverse  winds,  &c., 
excepted),  the  defendant  being  allowed  fifteen  days  for 
loading  at  Liverpool,  and  forty  running  days  (Sundays  ex- 
cepted) for  discharging  and  loading  abroad;  the  cargo  at 
port  of  discharge  on  return  to  be  discharged  as  quickly  as 
the  custom  of  the  port  would  permit,  and  the  cargo  to  be 
laden  and  discharged  in  the  usual  and  customary  manner, 
the  vessel  rendering  all  practicable  assistance  by  means  of 
her  crew  and  boats.  In  consideration  whereof,  the  defend- 
ant did  thereby  promise  and  agree  to  cause  to  be  laden  on 
board  the  said  ship,  at  her  ix)rt  of  discharge  abroad,  such 

VOL.  X.  GOG  EXCH. 
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1856,  full  and  complete  cargo  as  aforesaid  in  the  manner  therein 
CuTHBERT  mentioned  for  that  purpose,  and  to  pay  or  cause  to  be  paid 
^   *'  for  freight  for  the  use  and  hire  of  the  said  vessel  in  respect 

of  the  said  voyage  out  and  home,  if  ordered  to  dischaige 
and  load  in  Trinidad,  after  the  rate  of  for  sugar  —  mo- 
lasses 4il.  158.  sterling  per  ton  of  twenty  hundred  weigbt 
net  delivered ;  cocoa  in  bags,  limited  to  ten  tons»  U,  15& 
per  ton,  of  twenty  hundred  weight,  net,  delivered;  and  if 
any  other  produce  were  shipped,  to  pay  in  full  proportko 
to  sugar  —  molasses,  all  in  full  payment,  &a     (Hie  cha^ 

terparty  then  provided  for  the  mode  of  payment)  That 
the  master  might  sign  bHls  of  lading  as  tendered  without 
prejudice  to  the  charterparty. — Averments: — ^That  the  de- 
fendant duly  declared  his  option  that  the  vessel  should  pio- 
ceed  with  her  outward  cargo  to  Trinidad,  and  that»  on 
signing  bills  of  lading  at  the  port  of  loading  alHX)a(l,  lie 
said  vessel  was  ordered  to  proceed  to  Liverpool;  that  the 
plaintiff  did  all  things  necessary  on  his  part,  to  entitle  him 
to  have  the  agreed  cargo  loaded  on  board  the  said  vesad  at 
Trinidad,  and  that  the  time  for  so  doing  had  elapsed.— 
Breach:  that  the  defendant  made  default  in  loading  the 
agreed  cargo. 

Plea — That  the  defendant  did  load  the  agreed  cargo,  ac- 
cording to  the  said  agreement.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sitfcmgsin 
last  Michaelmas  Term,  the  plaintiff  proved  that  the  ship 
proceeded  to  Trinidad,  and  there  delivered  her  outwaid 
cargo,  and  received  on  board  from  the  defendant's  agents 
there  170  hogsheads,  32  tierces,  and  108  barrels  of  sugar, 
195  pxmcheons  of  molasses,  4  tons  15  cwt  of  cocoa,  and  a 
quantity  of  cattle-horns.  This  cargo  did  not  fill  the  ship, 
there  being  (besides  smaller  spaces)  a  vacant  space  in  the 
hold  from  stem  to  stem  of  about  three  feet  in  depth,  in 
which  a  tier  of  barrels  of  sugar,  and  upon  that  a  tier  of  bag« 
of  cocoa,  might  have  been  placed.  The  quantity  of  goods 
which  might  have  l)een  placed  in  such  vacant  spaces  in  the 
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hold  would  have  weighed  about  twenty-nine  tons.     The         1855. 
master  required  that  more  cargo  should  be  shipped  in  bar-      ^^;^^ 
rda  of  sugar  and  bags  of  cocoa,  and  offered  to  take  on  freight,  ^- 

ClTlCMIlfO 

at  a  lower  rate  than  that  stipulated  in  the  charterparty,  any 
qiumtity  of  barrels  of  sugar.  The  defendant's  agents  r^ 
fused  to  ship  any  more  cargo,  alleging,  that,  under  the  terms 
of  the  charterparty,  the  defendant  was  only  bound  to  ship 
18  much  sugar  in  hogsheads  and  molasses  in  pimcheons  as 
the  ship  could  carry,  and  that  the  ship  could  not  carry 
nacre  hogsheads  or  pimcheons.  In  fact,  the  ship  had  on 
ixiard  as  many  hogsheads  of  sugar  and  puncheons  of  mo- 
asses  as  she  could  carry,  the  vacant  spaces  in  the  hold  not 
being  deep  enough  to  receive  packages  of  that  siza  And 
it  was  proved  that  sugar  was  occasionally  packed  in  bar- 
rels and  tierces  for  e3cportation,  and  that  such  barrels  and 
tieroee  might  have  been  packed  in  the  vacant  space  in  the 
ship.  The  plaintiff  claimed  to  recover  dead  freight  in  re^ 
gpect  of  the  vacant  spaces  in  the  hold.  On  the  part  of  the 
defendant,  it  was  alleged  that  the  cargo  was  a  full  and 
complete  cargo  within  the  meaning  of  the  charterparty, 
which  was  to  be  governed  by  the  usage  or  custom  and 
practice  of  Trinidad;  and  that,  under  the  contract  con- 
tained in  the  charterparty,  the  charterer  was  only  bound 
to  ship  sugar  in  hogsheads  and  molasses  in  pimcheons; 
and  that,  having  shipped  as  much  sugar  in  hogsheads 
and  molasses  in  puncheons  as  the  ship  could  carry,  the 
defendant  had  fulfilled  his  contract,  and  was  not  bound 
to  supply  barrels  and  tierces  or  other  cargo.  The  defend- 
ant tendered  evidence  to  prove  that,  by  the  alleged  cus- 
tom, where  a  charterparty  binds  the  charterer  to  find  a  full 
and  complete  cargo  of  sugar  —  molasses  at  Trinidad,  and 
the  charter  is  silent  as  to  the  broken  stowage,  the  invariable 
oUigation  on  the  merchant  extends  no  further  than  to  ship 
sugar  in  hogsheads  and  molasses  in  pimcheons. 

It  was  objected  on  the  part  of  the  plaintiff,  first,  that  evi- 
dence of  the  custom  was  inadmissible;   secondly,  that  the 
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1855.        custom  was  bad  in  law.     The  learned  Judge  admitted  the 

O^^^^^T      evidence;  and,  it  being  agreed  that  the  custom  was  proved, 

^    ^'  by  his  Lordship's  direction,  a  verdict  was  found  for  the 

plaintiflF  for  1 39Z.  8«.  Sd.  (the  amount  of  the  dead  freight 

at  4Z.  158.  per  ton,)  and  leave  was  reserved  to  the  defeidant 

to  move  to  enter  a  nonsuit  or  verdict  for  him. 


Hugh  HiU  in  the  following  Term  obtained  a  rule  nisi  a^ 
cordingly;  against  which 

Bumu  shewed  cause  (Feb.  7). — First,  evidence  of  the 
custom  was  not  admissible.  By  the  charterparty,  the  de- 
fendant undertook  to  load  "a  full  and  complete  cargo," 
and  the  custom  contradicts  the  express  terms  of  the  con- 
tract. According  to  the  rule  laid  down  by  Abbott,  C.J.,iD 
Hunter  v.  Fry  (a),  the  shipowner  was  bound  to  take  on 
board,  and  consequently  the  freighter  to  load,  such  a  qtian- 
tity  of  goods  as  the  ship  was  capable  of  carrying  with  safety. 
Here,  it  was  proved  that  the  vessel  might  have  carried  a 
greater  quantity  of  sugar  and  molasses,  if  packed  in  bands 
and  tierces;  and  that,  even  as  they  were  packed,  there  was 
room  in  the  ship  for  other  smaller  packages. — Secondly, 
the  custom  is  bad  for  want  of  reciprocity.  It  is  conceded 
that  the  defendant  has  the  option  of  loading  any  kind  of 
goods  he  thinks  fit :  Mooraom  v.  Page  (6),  Innng  v. 
Clegg  (c) ;  but  if  this  custom  prevails,  the  plaintiff  would  be 
boimd  to  accept  goods  packed  in  such  a  manner  as  to 
deprive  him  of  a  portion  of  his  freight 

Hugh  HiU  and  J.  Henderson  in  support  of  the  rule.-- 
The  expression  "  a  full  and  complete  cargo"  must  be  inter- 
preted by  evidence  of  the  custom  at  the  port  of  loading. 
Where  a  custom  prevailed  of  compressing  bales  of  cotton 
wool  by  machinery  to  improve  their  stowage,  the  fiirnish- 

(a)  2  B.  &  Aid.  421.       (b)  4  Camp.  103.       (c)  1  Bing.  N.  C  53. 
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iDg  &  cargo  of  cotton  wool  in  uncompressed  bales,  as  they 
came  from  the  grower,  was  held  not  to  be  a  compliance 
with  a  contract  to  load  a  full  and  complete  cargo:  Benson 
V.  Schneider  (a).     It  is  not  suggested  that  sugar  should  be 
loaded  in  bulk;  and  since  it  must  be  packed  in  some  way, 
the  only  mode  of  ascertaining  whether  it  is  so  loaded  as 
to  form  a  full  and  complete  cargo,  is  by  shewing  the  custom 
at  the  port  of  loading.     Such  evidence  does  not  contradict, 
but  explains  the  contract.     [Piatt,  B. — ^The  question,  how 
tsLT  established  usage  is  admissible  to  explain,  or  annex  cus- 
tomary incidents  to,  a  contract  was  considered  in  HvMon  v. 
Warren  (6).]     The  principle  there  laid  down  is  recognised 
in  Syera  v.  J<ma»  (c),  where  it  was  held  that,  in  an  action 
for  the  price  of  goods  sold,  evidence  is  admissible  to  shew 
that,  by  the  established  usage  of  the  tobacco  trade,  all  sales 
are  by  sample,  although  not  so  expressed  in  the  bought  and 
sold  notes.     Again,  in  Brown  v.  Byrne  (d),  where  a  bill  of 
lading  provided  that  the  goods  should  be  delivered  to  the 
order  of  the  consignee  or  his  assigns  at  Liverpool,  "  he  or 
they  paying  fireight  for  the  said  goods  five-eighths  of  a 
penny  sterling  per  pound,  with  primage  and  average  accus- 
tomed,''  it  was  held  that  evidence  was  admissible  of  a 
mercantile  custom  at  Liverpool,  by  which  the  consignee 
was  entitled  to  a  deduction  of  three  months'  discount  from 
the  freight.     The  Court  there  say,  that  evidence  of  this 
kind  neither  adds  to,  nor  qualifies,  nor  contradicts  the  writ- 
ten contract^  but  only  ascertains  it  by  expoimding  the  lan- 
guage.    Li  1  Smith's  Leading  Cases,  p.  105,  it  is  said,  that 
"  evidence  of  previous  usage  between  the  parties  to  a  con- 
tract may  be  admitted  with  the  same  effect,  subject,  of 
course,  to  the  same  restriction  as  the  general  usage  of  trade." 
In  Ford  v.  Yates  (e),  the  evidence  which  was  sought  to  be 


(a)  7  Tkunt  272.  {d)  3  E.  &  B.  703. 

(6)  1  M.  &  W.  468.  (e)  2  M.  &  Gr.  649. 

(c)  2£xch.  111. 
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adduced  would  have  coutradlcted  tlte  terms  of  the  writtra 
contract  Further,  there  is  nothing  imreasoQable  in  a  cut- 
torn,  that  goods  shall  be  packed  m  that  mode  in  which  tbej 
can  be  carried  most  coaveuiently,  and  with  the  smaileal 
loES  to  the  merchant. 

Cor.  adv.  wit 

AiJ>EitsoN,B.,  now  said. — Thiswasanactiononscbartei^ 
party  for  not  loading  the  veasel  properly;  and  the  qucsiiai 
was  as  to  the  construction  of  the  charterparty,  coupled 
with  certain  evidence  which  was  received  by  my  BroUw 
Martin,  who  tried  the  case.  The  contract  on  the  &c«  of 
the  charterparty  was,  "  to  load  a  full  and  complete  ea^  rf 
sugar,  molasses,  ™-  other  lawful  produce ;"  so  that  accord* 
ing  to  the  contract  the  parties  were  eitlier  to  load  a  fiiD 
and  complete  cargo  of  sugar  and  molasses  and  other  lawliJ 
produce,  or  a  full  aud  complete  cargo  of  sugar  and  molaaMh 
or  a  full  and  complete  cargo  of  other  lawful  produce — ^lett- 
ing it  open  in  every  way  by  reason  of  the  "  and  "  and  "or" 
bfling  introduced  in  the  charterparty.  The  facts  mn, 
that  the  defendant  put  on  board  the  ship,  at  Trinidad,  » 
cargo  of  sugar  in  hogsheads  and  molasses  in  puncheons, 
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and  secondly,  if  admisaible,  whether  the  custom  is  a  rea- 
sonable and  legal  custom. 

First»  as  to  whether  evidence  of  the  custom  should  have 
been  received.  It  is  not  admissible  if  it  contradicts  the 
charterparty  itself  The  charterparty  is  the  contract  and 
the  only  contract  between  the  parties.  No  evidence  can 
be  given  to  contradict  or  alter  its  e£fect;  but  then  its  e£fect 
must  be  dear  firom  the  wording  of  the  document  itself 
There  is  a  perfect  right  to  explam  the  contract  and  shew 
what  it  really  means,  according  to  the  words  used  by  the  par- 
tiea  It  may  be  shewn  that  "a  fiill  and  com|)lete  cargo  of  sugar 
and  molasses''  means,  in  truth,  a  full  and  complete  cargo  of 
■ugar  and  molasses  packed  in  the  ordinary  way  in  which 
sugar  and  molasses  are  packed  to  be  carried.  That  was  in 
bet  the  evidence  received.  It  was  not  evidence  to  alter  or 
control  the  contract^  but  to  shew  what  the  contract  really 
waa  We  are  therefore  of  opinion  that  the  evidence  was 
properly  received.  In  the  course  of  the  argument  there 
was  cited  a  case  of  Brown  v.  Byrne  (a),  in  which  the 
marginal  note  states,  it  was  held  that  the  custom  controlled 
the  bill  of  lading.  If  the  word  "  controlled"  be  taken  in  its 
literal  sense,  we  do  not  agree  with  the  conclusion.  If  the 
word  means  "  to  alter  the  effect  of  that  which  was  clearly 
expressed  "  on  the  bill  of  lading,  we  think  that  evidence  of 
the  custom  was  not  admissible  for  that  purpose;  but  if  the 
word  "  controlled"  was  used  (as  it  probably  was),  in  the  sense 
of  explam,  it  is  perfectly  right.  It  is  not  necessary  to 
advert  to  the  tsiiCts  of  that  case.  There  may  be  some  little 
doubt  about  it;  here  the  evidence  was  properly  receivable. 

The  question  then  is,  whether  the  custom  is  a  reasonable 
and  legal  custom.  It  was  proved  that  sugar  packed  in 
hogsheads,  and  molasses  packed  in  puncheons,  come  more 
conveniently  and  of  better  quality,  and  with  less  loss  to  the 
merchant  in  this  country.     It  seems  to  us  by  no  means  un- 

(a)  3  E.  &  B.  703. 
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reasonable  that  such  ahould  be  the  mode  gf  loading  tb 
c&rgu,  and  that  the  parties  should  have  agreed, 
reference  to  this  custom,  that  the  cai^  should  be  Lo&d*i 
in  the  established  mode.  The  custom  is  a  reasooili 
custwm,  because  it  enables  the  sugar  to  he  carried  in 
way  most  advantageous  to  the  merchant,  and  the  otli^ 
party  is  not  without  his  remedy.  He  may  stipulate 
broken  stowage,  for  the  custom  only  applies  to  choitct 
parties  in  which  there  is  no  such  stipulation.  It  cannot  af- 
ply  if  there  be  such  a  stipulation,  because  then  it  wmld 
contradict  tiie  charterparty  itself.  Where  there  isnos^jn> 
lation  as  to  broken  stoni^e,  the  shipowner  knows  whc^e  bl' 
sends  liis  ships  for  sugar  and  molasses,  what  is  the  naUn 
of  the  contract,  and  that  the  ship  will  be  loaded  according 
to  the  custom,  and  he  will  make  his  charge  accordingly.  U 
instead  of  filling  up  his  ship,  he  is  obliged  to  leave  a  spate 
unoccupied,  he  must  charge  a  higher  freight.  There  is  no 
injustice  done.  For  these  reasons  we  think  that  the 
should  be  absolute  for  a  nonsuit  or  to  enter  a  verdict  ks 
the  defendant. 

Rule  absolute  (a). 
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ClKBIENTS  v.  PoLLAKD.  •^a*^.  26. 

.HE  declaration  stated,  that  the  plaintiff  sued  the  de-  Undertheii& 

ndant  as  clerk  of  the  Metropolitan  Commissioners  of  Sewers  ih^J^^^^' 

r  damage  done  to  a  carriage  of  the  plaintiff  by  its  fSedling  that  the  Metro- 

to  a  hole  in  the  Westminster  Bridge  Road,  in  a  certain  nuasionen  of 

wer,  which  at  the  time  of  the  accident  was  in  the  possession  evlwadhl^ 

id  under  the  control  of  the  Commissionera  The  defendant  ■^*®*^  "i^J^* 

name  of  the 

eaded  not  guilty  by  statute,  upon  which  issue  was  joined,     clerk  for  the 
At  the  trial,  before  Erie,  J.,  at  the  last  Surrey  Assizes,  it  as  explained 
ipeared,  that  one  Hill,  a  contractor,  had  entered  into  a  ^ju^^  o?tiie 
(ntract  with  the  Metropolitan  Commissioners  of  Sewers  for  ^2  &  is  Vict. 

,  c.  98,  which 

16  repair  of  the  sewer  where  the  accident  occurred.    The  enacts,  that 
sfendant  was  one  of  the  clerks  of  the  Commissioners  of  to\he  Com-*^ 
lat  district;  but  it  appeared  that  another  person  had  acted  !SjJ?J^^  ^ 
I  their  chief  clerk  until  the  passing  of  the  12  &  13  Vict  ^e  secretary; 
93,  when  he  was  appointed  their  secretary.  "clerk,**  in  any 

Notice  of  action  had  been  served  on  the  defendant,  pur-  relate  tcTthe 
lant  to  11  &  12  Vict  c.  112,  s.  127;  but,  after  action  Conunission- 

ers,  shall  in- 

rought,  notice  was  given  to  the  plainti£^  that  the  defend-  dude  "secre- 
at  was  not  the  proper  person  to  be  sued.     On  the  part  cominiasion- 
r  the  defendant  it  was  contended,  that  the  125th  sec-  «"  m^*  «^e 

'  and  be  sued 

on  of  the  11  &  12  Vict.  c.  112,  by  which  it  is  enacted,  in  the  name 
lat ''  the  Commissioners  may  sue  and  be  sued  at  law  and  secretary. 
I  equity  in  the  name  of  their  clerk  for  the  time  being," 
leans  the  chief  clerk  or  secretary  of  the  Commissioners, 
hich  the  defendant  was  not  The  learned  Judge  left  the 
»e  to  the  jury,  who  found  a  verdict  for  the  plaintiflF,  with 
U.  damages;  but  he  reserved  leave  to  the  defendant  to 
love  to  set  that  verdict  aside,  and  enter  a  verdict  for  him. 

Chambei's   obtained    a    rule    nisi    accordingly,   against 
hich 
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1865.  Ja/mes  (Hawkins  with  him)  shewed  cause. — ^The  ques- 

Clucintb     ^^^  turns  on  the  construction  of  the  125th,  126th,  127th. 

„   «'•  and  ISSth  sections  of  the  11  &  12  Vict  c.  112.     The  125th 

Pollard. 

section  enables  parties  to  sue  the  Ciomniissioners  **  in  the 
name  of  their  clerk  for  the  time  being.''    The  126th  sec- 
tion made  ''  the  clerk,''  when  plaintiff   a  competent  wit- 
ness.   The  127th  section  enacts,  that  ''no  writ  or  pro- 
cess shall  be  sued  out  i^ainst^  or  served  upon  the  Commii- 
sioners,  or  their  clerk^  or  any  clerk,  surveyor,"  &&,  until  a 
notice  of  action  has  been  given  a  month  before  action.    And 
the  138th  section  enacts,  that  ''any  summons  or  notice,  &a, 
required  to  be  served  upon  the  Commissioners^  or  any  of 
them,  &a,  or  upon  their  derk,  may  lawfully  be  served  by 
delivering  the  same  personally  to  the  derk  of  the  Gommis- 
sioners,  or  to  some  inmate  at  his  usual  {daoe  of  aboda" 
[Alderaon,  B. — ^All  those  sections  shew,  that  the  derk  is  to 
be  sued,  which  means  the  prindpal  derk.    Pa/rke,  B. — Hie 
meaning  of  the  words  "  the  clerk"  is  further  ezplamed  by 
the  15th  section  of  the  12  &  13  Vict  a  93,  which  enacts 
that  "  after  the  passing  of  this  Act  the  chief  cleik  to  the 
Commissioners  shall  be  called  the  secretaiy,  and  the  word 
'clerk'  in  the  recited  Act,"  viz.  the  11  &  12  Vict  a  lU 
"and  this  Act,  and  in  any  other  Act  relating  to  the  Com- 
missioners, and  in  any  commission  issued  under  the  redied 
Act  respectively,  shall  include  '  secretary.'"    Therefor^  the 
secretary  should  have  been  made  the  defendant] 

Chambera  and  BaviU,  in  support  of  the  rule^  were  not 
called  upon. 

Per  Curiam  (a). — The  rule  must  be  absolute 

Rule  absolute  (6). 

(a)  PoUocl,  C.  R,  Parke,  B.,         (b)  See  ComweU  v.  We  Cfe«*- 
AldersoHf  R,  and  Martiny  B.  misn<meri  of  Setccre,  ante,  p.  771* 


HIMBT  VACATION,   18  VICT.  819 

1866. 


Harding  and  Wife  v.  Roberts.  Feb.  6. 

FECTMENT  to  recover  one-fourth  part  of  a  house  and  A  testator,  bj 
I  in  the  pariah  of  Normanby,  in  the  county  of  Lincoln.  SI'1802'  A&^* 
hBL,  not  euilty,  and  issue  thereon.  viaed  and  be- 

queathed  to 

.t  the  trial,  before  Parke,  B.,  at  the  last  Lincoln  Assizes^  his  wife,  dur- 

ipeared  that  the  plaintifb  claimed  title  under  one  Mil-  ^^  m'^tiie 

!  Radish,  deceased,  the  daughter  of  John  West^  senior,  "^*?^*t^ 

had  died  shortly  after  having  made  his  will,  which  bouse,  with 

dated  the  8th  of  March,  1802.     The  will  was  as  £>1-  thenranto  ad- 

:— '•  I  John  West,  of  &a,  devise,  give,  and  bequeath  '^^^^ 

>  my  dearly  beloved  wife  Ann  West,  during  her  natural  »tH*J«  *?^^* 

parish  of  N.» 

the  interest  or  rent  of  my  house  with  the  yard  there-  together  with 

j»»-  jri        •  'ji  ii«         *      ^y       all  his  other 

adjoming  and  belonging,  situate  and  being  m  the  soodsandef- 
ii  of  Normanby  next  Spittle,  together  with  all  my    ®^^.^*"j 
8  and  effects  whatsoever,  and  after  the  death  of  my  after  the  death 
wife  Ann  West,  I  give  and  bequeath  the  said  house,  be  gave  and 
ther  with  all  my  other  goods  and  effects  whatsoever,  ^^J^'^.e 
ly  unto  my  son  John  West  and  my  son  Thomas  West  together  with 

•^  •'  .  .  .,  all  bis  other 

my  daughter  Mildred  Radish,  the  wife  of  William  goods  and  ef- 
sh,  and  unto  my  daughter  Ann  West,  to  be  equally  ^ver^jointly, 
led  amongst  them.     All  the  rest,  residue,  and  remain-  ^v-^^"  ?^"'' 

^  .  children  (one 

Kf  my  money,  goods,  and  chattels  I  give  and  bequeath  of  whom  was 
my  said  wife  Ann  West,  and  I  name  and  constitute  law),  to  be 
B^ppoint  her  my  said  wife  Ann  West  sole  executrix  of  ^^om^^ 
my  last  will  and  testament"    The  defendant  claimed  *^«™-   All 

the  rest,  resi- 

r  the  will  of  John  West,  the  son  and  heir  at  law  of  John  due,  and  re- 
t^  the  testator;  and  it  was  contended,  on  the  defendant's  hij^uKm^, 
1^  that  the  will  gave  only  an  estate  for  life  in  the  pro-  ^f^i*"he 
',  and  that  he  was  entitled  to  the  verdict.    The  learned  gave  and  de- 

vised  to  fiiw 

e  was  of  that  opinion,  and  directed  a  verdict  to  be  said  wife:— 
ed  for  him,  but  reserved  leave  to  the  plaintifis  to  move  ^wren  to^* 
i  it  aside  and  to  enter  a  verdict  for  them,  if  the  Court  ^  estate  for 

life  only  in 
the  house. 
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should  be  of  opinion  that  the  teslatur's  children  tookfl 
estate  in  fee  under  the  will. 

MelloT  having  obtained  a  rule  nisi  acccordingly, 


Hayts  shewed  cause. — If  the  will  gave  an  t&tMt  l« 
life  only  to  the  children  of  the  original  testator,  the  remain- 
der went  to  the  heir  at  law,  and  the  defendant,  an  claiming 
under  him,  is  entitled  to  retain  the  verdict  Now  tie  will 
contains  no  words  of  limitation  whatever  to  creat«  an  eitate 
in  fee ;  and  although  the  estate  is  to  be  equally  divided 
amongst  the  children,  no  authority  can  be  cited  which  (» 
cides,  that  the  interest  in  common  enlarges  the  estate  iatai 
fee.  Upon  this  point  several  cases  in  the  defendant's  faToir 
are  to  be  found  collected  in  6  Cruise's  Digest,  4  edit.,pL8S9. 
In  Doe  A.  Naifis  v.  2'ucker{a),  a  testator  being  seised  in  te 
of  certain  premises  devised  as  follows;  "  I  give  and  bequerti 
to  my  wife  my  freehold  estate,  called  Poimcetfs,  during 
her  natural  life.  I  give  to  my  son  R.,  my  heir,  after  tiw 
death  of  my  wife,  10/.  Item,  all  the  above  bequeadwd 
lands,  goods,  and  chattels,  after  the  death  of  my  wife,  I 
give  and  devise  to  my  son  R,  to  my  son  T.,  to  my  »an  R, 


V. 

Roberts. 
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old  law,  it  is  clear  that  a  devise  of  messuages,  lands,  tene- 
ments, or  hereditaments  (not  estate),  without  words  of 
limitation,  conferred  an  estate  for  life  only  on  the  devisee: 
Doe  d.  Bowes  v.  Bldckett  (a).  The  fact  that  in  this  will 
the  heir  at  law  is  one  of  the  devisees  does  not  affect  the 
question.  In  the  recent  case  of  Footner  v.  Cooper  (b), 
cited  on  moving  the  rule,  the  Court  held,  that  the  general 
words  "all  property  whatever'^  were  sufficient  to  pass 
an  estate  in  fee,  as  there  was  nothing  in  the  will  to  restrict 
the  words  to  the  personalty  only. 

MeUor  in  support  of  the  rule. — If  it  is  apparent  upon 
the  £bu»  of  the  will  that  it  was  the  intention  of  the  testa- 
tor to  give  a  fee  to  his  children,  the  Court  will  be  astute 
to  put  such  an  interpretation  on  the  words  as  to  carry  out 
that  intention.  Here  the  testator  uses  words  disposing  of 
the  real  property,  so  connected  with  the  words  by  which  the 
personal  property  is  given,  that  the  same  effect  ought  to 
be  given  to  both.  In  Roe  v.  Pattiaon  (c),  the  testator, 
after  several  bequests"  of  stock  in  the  Four  per  Cents., 
devised  all  the  remainder  in  the  above  stocks  "  with  my 
freehold  property  to  M.S. ;"  and  it  was  held  that  M.  S.  took 
a  fee  in  the  real  estate.  The  words,  "  I  give  and  bequeath 
all  my  other  goods  and  effects  whatsoever,''  are  sufficient 
to  vest  such  property  absolutely  in  the  children.  But 
these  words  are  connected  with  the  devise  of  the  house 
by  the  words  "together  with."  The  language  of  a  will 
must  have  that  interpretation  put  upon  it  which  is  con- 
sonant with  the  intention  of  the  testator  :  Doe  d.  Tojield  v. 
Tofidd  (d),  Doe  d.  Andrew  v.  Lainchbury  {e),  [Hayes 
referred  to  Doe  d.  SeweU  v.  Parratt  (/),  where  a  testar 
tor,  having  devised  certain  real  estate,  by  a  codicil,  after 

(a)   Cowp.   235 ;    Jarman  on  (d)  U  East,  246. 

Wills,  170.  (e)  Id.  290. 

(6)  23  L.  J.,  Chanc,  229.  (/)  3  B.  &  Ad.  469. 

(c)  16  East^  221. 
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1855.  bequeathing  a  certain  sum  of  money  to  A«  R,  devised  as 
HABDnro  follows :  "  I  also  bequeath  to  him  my  chambers  in  Albany, 
g^^^Jjjjj^  for  which  I  paid  600  guineas,  with  all  my  furniture,  excq)t 
sudi  articles  as  I  may  particularly  except  firom  this  doiuk 
tion/'  It  appeared  that  the  testator  was  seised  of  these 
chambers,  for  which  he  had  given  the  sum  mentiiXked  in 
the  codicil,  and  it  was  held,  that  \mder  the  codicil  the  de- 
visee took  an  estate  for  life  only.]  [Parke,  B. — ^Theplaintifi 
must  contend  that  a  gift  by  will  of  a  house  and  the  fdrni- 
ture  it  contains,  by  which  the  furniture  passes  absolutely, 
gives  an  estate  in  fee  in  the  house.]  The  plamtiSis  con- 
tend that  where  both  the  personalty  and  realty  are  tied 
together,  as  they  are  in  this  will,  and  there  is  a  gift  out 
and  out  of  the  personalty,  the  realty  passes  also.  In  Doe 
d  Bocley  v.  Roberta  (a),  a  testator  s  will  was  as  foUows:— 
^  I  give  and  bequeath  to  Mary,  my  wife,  all  my  lands,  mes- 
suages, and  tenements,  by  her  freely  to  be  possessed  and 
enjoyed,  with  all  my  property  whatsoever.''  No  mention 
was  made  of  personalty  in  the  will,  nor  did  it  appear  that 
the  testator  had  any.  The  Court  held,  that  tlie  wife  took 
a  fee  in  t6e  realty.  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  after  stating  that  it  did  not  appear 
that  the  testator  had  any  personalty,  says,  "  But  he  plainly 
thought  that  he  might  die  possessed  of  personalty,  and,  in 
case  he  should,  meant  to  give  it  exactly  in  the  same  manner 
and  for  the  same  interest  as  the  land  and  houses.  This 
appears  to  the  Court  a  iull  indication  that  he  gave  both  in 
perpetuity,  and  a  decision  to  this  effect  leaves  all  the  cases 
untouched." 

Parke,  B. — I  have  no  doubt  in  saying  that  the  will  does 
not  contain  any  words  sufficient  to  pass  the  fee  in  the  pro- 
perty in  dispute.  It  is  impossible  to  come  to  any  other 
conclusion,   unless  it  can   be  said  that  giving  a  ready- 

(a)  11  A.  &£.  1000. 


Platt,  R,  and  Martin,  B.,  concurreA 


Rule  dischai^ged. 


V, 

R0BKBT8. 
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furnished  house  conveys  the  fee.  But  the  case  of  Doe  d. 
SewM  V.  Parratt  decides  that  similar  words  used  with  re- 
ference to  a  furnished  house  do  not  pass  the  fee,  and  this 
case  is  not  distinguishable  from  that  I  therefore  am  of 
opinion  that  the  rule  must  be  discharged. 

Alderson,  B. — I  am  of  the  same  opinion.  The  circum- 
stance that  one  of  the  devisees  is  the  heir  at  law  may,  no 
doubt^  be  used  to  shew  what  was  the  intention  of  the  tes- 
tator, but  that  cannot  give  the  words  the  effect  of  passing 
the  fee,  when  they  can  bear  no  such  construction. 
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Fth,  6.  Proctor  v.  Hodgson  (a). 

A  right  of  way  X  RESPASS  for  breaking  and  entering  a  certain  dose  of 
^oiSjMmBe  ^^  plaintiffs,  called  Far  Close  Field,  situate  in  the  parish 
by  grant,  ex-     ^f  Melling,  in  the  county  of  Lancaster. 

press  or  im-  o»  ^  j 

pHed.  In   addition   to   other    pleas,    the    defendant  pleaded, 

an  action  of      fourthly,  that  One  Newman  Swainson  in  his  lifetime  and 

cirfrTihede-  ^^*^^  ^^^  ^^  ^^  ^^®  ^^ ^  death  was  seised  in  fee  as  wdl 
fendant  plead-   Qf  \}^^  ggj J  ^j^Qg^  j^  which,  &a,  and  which  said  close  was 

ed,  that  one  Xi. 

8.,  until  and  holden  by  him  as  of  the  manor  of  Hornby,  as  also  of  a 

his  death,  was  Certain  other  close,  called  Long  Yarlside,  and  which  said 

of^e  said*^  last-mentioned  close  was  holden  by  him  as  of  a  certain 

dose  in  which,  other  manor,  to  wit,  of  the  manor  of  Tunstal ;  and  that  the 

Ac.,  holden  by 

him  of  the  said  close  in  which,  &a,  lay  and  still  lies  contiguous  to  a 

M*al8o  of  ano-  certain  common  highway ;  and  that  the  said  close,  called  the 

^"^^^  *S]Ud^  Long  Yarlside,  was  situate  and  next  adjoining  to  the  said 

Y.,  holden  of  close  in  which,  &a,  and  that  the  said  N.  Swainson  being  so 

T.,  and  that  seised,  had  no  way  to  the  said  close  called  Long  YarUde^ 

hadT<f  w^  excepting  from  the  said  highway,  through  and  ovor  the  said 

to  close  Y.,  close  in  which,  &c. ;  that  the  said  N.  Swainson  died  so  seised 

except  over 

the  sfud  close  of  the  Said  seveial  closes  without  having  devised  the  same 
imd^thlton^  '  or  either  of  them,  and  without  heirs,  whereupon  the  said 
his  death  the    ^j^Qg^  j^  which,  &c.,  escheated  to  the  then  lord  of  the  manor 

said  closes 

respectively      of  Homby,  and  the  said  other  close  escheated  to  the  then 

escheated  to 

the  lords  of      lord  of  the  manor  of  Tunstal ;  and  the  defendant  says,  that 

the  manors  of 
H.  and  T.,  and 

that  the  lord  of  T.,  by  virtue  of  the  premises,  from  and  after  the  death  of  the  ssid  N.S.. 
until  and  at  the  time  when,  &c.  necessarily  had  and  still  of  right  ought  to  have  a  certun 
necessary  wav  on  foot,  &c.  over  the  said  close,  &o.,  to  and  from  the  said  dose  called  T.,it 
all  times  of  the  year,  for  the  necessary  use  and  occupation  of  the  said  close  called  T^  tbc 
same  being  such  way  as  had  been  and  was  used  in  the  lifetime,  and  until  and  at  the  time  of 
the  death  of  the  said  N.  S.,  and  the  most  convenient  way  over  the  said  close,  in  which,  fte» 
to  the  said  other  close.  The  plea  then  justified  the  trespasses  as  the  servant  of  the  lordo^ 
the  manor  of  T. : — Htld^  on  motion  for  judgment  non  obstante  veredicto,  that  the  pl«* 
was  bad. 

Hdif  also,  that,  assuming  title  by  escheat  to  be  equivalent  to  title  by  g^rant,  the  plM 
was  bad  in  not  averring  that  the  lord  of  the  manor  of  T.  had  no  other  way  at  the  tiae 
of  the  trespass. 

(a)  I  have  been  favoured  with  this  report  by  Mr.  J.  E.  Davis. — J.  0. 
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the  said  lord  of  the  manor  of  Tiinstal,  by  virtue  of  the        1856. 

premises  in  this  plea  aforesaid,  from  and  after  the  death  of      p^^^^ 

the  said  N.  Swainson  until  and  at  the  time  when,  &c.,      „   *'• 

•1     r^    J  1       •  1     i.    .  — '         »       Hodgson. 

necessarily  had,  and  still  of  right  ought  to  have,  a  certain 

necessary  way  on  foot,  and  with  cattle,  horses,  and  carriages, 

from  the  said  highway  over  the  said  close  in  which,  &a,  to 

the  said  close,  called  Long  Yarlside,  and  from  the  said 

lastrmentioned  close  over  the  said  dose  in  which,  &c.,  to 

the  said  highway,  at  all  times  of  the  year,  for  the  neces- 

ttry  use  and  occupation  of  the    said  close   called   Long 

ITarlside,  the  same  being  such  way  as  had  been  and  was 

ised   in  the  lifetime  and   until  and  at  the  time  of  the 

leath  of  the  said  N.  Swainson,  and  the  most  convenient 

ray  over  the  said  close  in  which,  &c.,  to  the  said  other 

;lo8a — ^The  plea  then  proceeded  to  justify  the  trespasses 

iS  the  servant  of  the  lord  of  the  manor  of  TunstaL     The 

plaintiff  took  issue  on  this  plea,  and  also  new  assigned. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Lancaster 

Lssizes,  it  appeared  that  the  two  closes  in  question,  viz. 

he  Far  Close  and  Long  Yarlside,  adjoined  and  formed  part 

if  one  estate,  which  in  1797  was  purchased  by  one  Leonard 

IJraven,  who  in  1821    was    succeeded    by   his    nephew, 

Stephen  Craven.     S.  Craven  died  in  1822,  after  devising 

he  property  to  N.  Swainson,  who  died  intestate  and  with- 

mt  heirs,  in  March  1853.     L.  Craven  occupied  both  closes 

limself ;  and  from  1822  to  1853  they  were  in  the  occupa- 

ion  of  the  same  tenant     On  N.  Swainson's  death  the  two 

closes  respectively  escheated  to  the  lords  of  the  manors  of 

Somby  and  Tunstal,  and  it  was  admitted  or  assumed  that 

he  plaintiif  and  the  defendant  claimed  imder  them.    It  was 

Jso  admitted,  on  the  part  of  the  plaintiff,  that  the  way  now 

claimed  by  the  defendant  was  used  by  the  tenant  of  the  two 

Joses  for  the  time  being,  in  order  to  go  from  the  highway 

vhich  bounded  Far  Close  on  one  side  and  Long  Yarlside  on 

he  other;  but  it  was  contended,  that  so  far  from  its  being  a 

iray  of  necessity,  another  way  was  frequently  used.  The  jury 

VOL  X.  H  H  H  EXCH. 
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found  a  verdict  for  the  defendant  on  the  fourth  plea,  and 
also  on  the  plea  of  not  guilty  to  the  new  assignment  The 
HoDosow  learned  Judge  gave  the  plaintiff,  who  obtained  a  verdict 
on  the  other  issues,  leave  to  move  to  ent^r  the  verdict  for 
him  on  the  fourth  plea,  non  obstante  veredicto. 

A  rule  having  been  accordingly  obtained  in  Michaelmas 
Term— 

Hugh  Hill  and  Cowli/ng  now  shewed  cause. — ^The  pla 
states  a  xmity  of  seisin  of  the  two  closes  in  Swainson's  life- 
time, and  a  way  of  necessity  over  one  to  the  other.  Where 
a  person  is  seised  of  two  closes  and  there  is  no  way  of 
access  to  one  except  over  the  other,  a  grant  of  one  involves 
a  grant  of  the  way.  [Parke,  B. — All  ways  of  necessity  arise 
from  a  presumed  grant,  but  the  lords  of  the  manors  are 
not  grantees.]  The  first  question  to  be  determined  is,  what 
is  the  effect  of  the  escheat  ?  It  is  submitted,  that,  if  Swain- 
son,  instead  of  dying  without  issue  and  the  estate  esdieat- 
ing,  had  made  an  actual  grant  to  the  lord  in  his  lifetime 
without  reservation,  the  law  would  imply  a  right  of  way; 
and  a  lord  who  takes  by  escheat,  takes  as  a  purchaser 
rather  than  in  any  other  character,  and  subject  to  the  inci- 
dents of  the  tenure.  An  escheat  is  a  conveyance  by  act 
of  law,  and  participates  in  the  nature  both  of  a  purchase 
and  a  descent  (a).  Therefore,  as  the  creation  of  a  right  of 
way  is  in  the  nature  of  an  incumbrance,  the  lord  must  take 
subject  to  that  incumbrance.  The  reason  why  a  way  of 
necessity  is  allowed  is,  that  the  land  would  otherwise  re- 
main out  of  cultivation.  In  Pinnington  v.  Galland  (i). 
it  was  held,  that  a  right  of  way  may  exist  without  any 
express  reservation.  The  Court  there  says,  "  It  no  doubt 
seems  extraordinary  that  a  man  should  have  a  right  which 
certainly  derogates  from  his  own  grant;  but  the  law  is 
distinctly  laid  down  to  be  so,  and  probably  for  the  reason 

(a)  Hargrave'g  Co.  Litt  18.  b.,  n.  2.  (b)  9  Exch.  1. 
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given  in  ono  of  the  authorities,  that  it  is  for  the  public         1855. 
good,  as  otherwise  the  close  surrounded  would  not  be  capa-      Procttob 
ble  of  cultivation/'    The  reason  referred  to  is  found  in  Dv4r      hodoso* 
ton  V.  Taylor  (a).     [Parke,  B. — Is  there  any  authority  for 
saying,  that  a  right  of  way  of  necessity  can  arise  except  by 
grant]     In  Staple  v.  Haydon  (6),  it  is  laid  down  that  a 
stranger  may  have  a  right  in  three  modes — by  prescription, 
by  grants  and  of  necessity ;  and  that  is  recognised  as  law  in 
'^Pvnmngton  v.  OaUa/nd. 

Secondly.  Assuming  escheat  to  be  equivalent  to  a  convey- 
ance, the  right  is  properly  alleged  in  the  plea;  for  the  form 
used  is  that  given  by  the  precedents:  1  Wms.  Saund.  322  b, 
and  323  a,  n.  (o),  and  the  precedent  in  Bastall,  referred  to 
m  Chitty  on  Pleading,  vol.  3,  p.  J  043,  6th  ed.  [Parke,  R— 
All  the  precedents  allege  a  grant.  But  even  assimiing 
that  escheat  is  equivalent  to  a  grant,  the  only  ground  on 
which  the  lord  of  the  manor  can  claim  a  way  of  necessity 
is  that  he  has  no  other  way.  The  plea  does  not  contain 
any  such  averment]  The  assertion  of  a  right  of  way  of 
necessity  involves  a  denial  of  any  other  right;  for  the 
meaning  of  a  way  of  necessity  is,  that  there  is  no  other 
way.  The  plaintiff  might  have  shewn,  on  the  issue  taken 
on  the  plea,  that  the  lord  of  Tunstal  had  another  way,  or 
he  might  have  replied,  that,  although  there  was  formerly  a 
way  of  necessity,  it  had  now  ceased  to  exist ;  for  the  plea 
must  be  read  with  reference  to  the  rule  of  law  which  re- 
serves the  way  because  a  necessity  for  it  exists:  Holmes  v. 
Ooring  (c).  In  Button  v.  Taylor  the  plea  alleged  that 
Cleaton  was  seised  simul  et  semel  of  two  closes,  the  Horse- 
leasow  and  Owene  Croft,  and  that  he  had  no  other  way 
from  a  certain  "  vinelle''  over  Horseleasow,  and  that  Cleaton 
conveyed  Horseleasow  to  one  Astbury,  but  continued  to 
use  the  way.  The  case  shews  that  this  plea  is  good,  with- 
out an  averment  that  there  was  no  other  way.     [Parke,  B. 

(a)  2  Lutw.  1487.  (b)  6  Mod.  1.  (c)  2  Bing.  7a 

HHH  2 
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I85i!>.  — There  is  a  clear  allegation  of  a  grant  in  that  casa 
Peoctob  The  extent  of  the  authority  of  Bohnes  v.  Oorirvg  is,  that, 
Hoixibox.  admitting  a  grant  in  general  terms,  it  may  be  construed 
to  be  a  grant  of  a  right  of  way  as  from  time  to  time  may 
be  necessary.  I  should  have  thought  it  meant  as  much  a 
grant  for  ever  as  if  expressly  inserted  in  a  deed,  and  it 
struck  me  at  that  time  that  the  Court  was  wrong:  but  that 
is  not  the  question  now.  Alderaon,  B. — ^Probably,  if  this 
case  be  taken  to  a  Court  of  error,  Hohnes  v.  Ooring  will  be' 
reviewed.] 

Atherton  vfas  not  called  upon  to  support  the  rula 

Parke,  B. — I  am  clearly  of  opinion  that  the  plea  is  bad 
for  not  shewing  a  way  of  necessity  at  the  time  of  the  tres- 
pass complained  o£  It  is  consistent  with  the  plea^  that  the 
lord  of  the  manor  of  Tunstal  had  fifly  other  ways.  But,  even 
if  the  plea  had  contained  a  sufficient  all^;ation  of  a  way  of 
necessity  at  the  time,  I  am  still  of  opinion  that  it  would 
have  been  insufficient,  and  that  no  right  of  way  of  neces- 
sity can  exist  where  the  title  of  the  parties  is  by  escheat 

Alderson,  B. — I  am  of  the  same  opinion.  It  must  he 
shewn  that  the  party  to  whom  the  land  was  granted  or 
escheated  (supposing  escheat  were  equal  to  a  grant),  had  do 
other  way.  Here  it  is  not  alleged  that  the  lord  of  Tunstal 
had  no  other  way.  It  is  a  non  sequitur  to  say,  that  be- 
cause N.  Swainson  had  no  other  way  therefore  the  lord  of 
the  manor  also  had  nona 

Plait,  B.,  concurred. 

Rule  absolute. 
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Hope  and  Vickerman,  Assignees  of  A.  Dunbar,  a  /W.8. 

Bankrupt,  v.  Meek. 


ROVER  by  the  plaintifib,  as  assignees  of  Alexander  A.  R,  having 
Dunbar,  a  bankrupt,  for  the  conversion  of  certain  household  judgment 
''and  other  gooda — Pleas :  first,  not  guilty ;  secondly,  that  the  ^^  ^'  ^'l 
plaintifib  were  not  possessed  as  assignees  of  the  goods ;  ^on  thereon, 

aod  seised  his 

and,  thirdly,  that  the  plaintifib  were  not  assignees  as  al-  goods  under  a 
leged.     Upon  these  pleas  issues  were  joined.  ^the^Srdof 

At  the  trial,  before  W,  H.   Watson,  Esq.,  at  the  last  P^^,®"^^*"'  , 

,  *  .  1861.    On  the 

York  Assizes,  the  following  facts  appeared: — The  plaintiff  morning  of  the 
were  the  official  and  trade  assignees  respectively  of  Dim-  was  given  to 
bar,  the  bankrupt,  who  carried  on  the  trade  of  a  boot  and  ^^iJ^^ 
shoe-maker,   at  Halifax,  in  Yorkshira      On    the    3rd   of  certain  of 

C.  D.*s  cre- 
ditors, who 
afterwards 
prosecuted  a  petition  in  bankruptcy  against  him.     This  notice  stated,  that  it  was  given  on 
iMhalf  of  sereral  creditors  of  C.  £>.;  that  he  had  committed  an  act  of  bankruptcy,  and  also 
that  he  had,  on  the  4th  (the  previous  day)  executed  a  conveyance  of  all  his  property  to 
fenstees  for  the  benefit  of  his  creditors.    On  the  afternoon  of  the  5th,  the  goods  which  had 
been  taken  in  execution  were  sold.     The  petition  in  bankruptcy  was  presented  on  the  11th 
of  December,  and  on  the  following  day  C.  D.  was  adjudicated  a  bankrupt.     The  petitioning 
creditor  was  the  president  of  a  money  club,  and  the  preceding  president  had,  in  accord- 
ance with  the  rules  of  the  club,  in  June,  1851,  indorsed  to  him  two  promissory  notes  for 
50(.  each,  expressed  to  be  payable  on  demand,  which  were  part  of  the  property  and  secu- 
rities of  the  club.     The  shares  of  the  club  were  50Z  shares ;  and  the  bankrupt,  who  had 
been  a  subscriber  for  two  shares  previoiisly  to  the  month  of  May,  became  the  purchaser  of 
two  shares,  and  had,  with  two  sureties,  executed  the  notes  on  his  becoming  such  purchaser. 
According  to  the  rules  of  the  club,  he  was  to  pay  10«.  per  month  on  each  share,  and 
interest  at  52.  per  cent,  upon  the  amount;  and,  by  one  of  the  rules,  it  was  provided, 
"that,  in  case  either  of  the  sureties  should  die  before  the  subscriber's  share  be  paid  up, 
inch  subscriber  should  have  immediate  notice,  in  writing,  from  the  president  and  stewards, 
to  provide  a  fresh  surety,  to  the  satisfaction  of  the  committee,  within  a  reasonable  time,  as 
the  necessity  of  the  case  might  require;  and,  in  case  of  neglect,  the  committee  should  have 
power  to  recover  the  whole  amount  of  such  subscriber's  share  or  shares  then  unpaid  by  an 
action  at  law.**     The  bankrupt  had  paid  all  the  monthly  payments,  and  the  interest  due  up 
to  the  time  of  his  bankrupted;  but,  in  liay,  1851,  one  of  the  sureties  died,  and  a  notice 
was  sent  to  the  bankrupt  to  provide  a  fresh  surety,  which  he  had  neglected  to  do ;  and,  at 
the  time  of  the  committing  of  the  act  of  bankruptcy  in  November,  1851,  more  than  502. 
remained  unpaid  to  the  clerk.    The  sum  due  upon  the  two  promissory  notes  was  relied 
on  as  the  petitioning  creditor's  debt. 

In  an  action  by  the  assignees  of  the  bankrupt  against  A.  B.,  to  recover  the  amount  of  the 
proceeds  of  the  goods  so  sold  after  an  act  of  bankruptcy,  and  notice  under  the  138rd  section 
of  the  12  ft  13  Vict  o.  106: — HM,  first,  that  the  petitioning  creditor's  debt  was  valid;  and, 
secondly,  that  the  notice  was  sufficient. 
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1855.  December,  1851,  Dunbar's  gocnls  were  seized  under  a  writ 
of  fi.  fa.,  upon  a  judgment  obtained  against  him  by  the 
defendant  for  the  sum  of  \4s9l.  On  the  following  day, 
Dunbar  executed  an  assignment  of  all  his  property  and 
effects  for  the  benefit  of  his  creditors.  On  the  morning  of 
the  5th  of  December,  the  solicitors  of  several  of  the  credi- 
tors served  the  following  notice  upon  the  sheriff^s  officer 
and  the  defendant : 

''To  Mr.  James  Meek,  of  York,  to  the  High  Sheriff  of 
Yorkshire  and  his  deputies  and  officers,  and  aU  others 
whom  it  may  concern: 

"  We,  the  imdersigned,  as  attomies  for  and  on  bdialf  of 
several  of  the  creditors  of  Alexander  Dunbar,  of  Ffalifai, 
in  the  county  of  York,  boot  and  shoe-maker,  hereby  give 
you  this  formal  notice,  that  the  said  Alexander  Dunbar 
hath,  on  or  before  the  1st  day  of  December  instant^  oosDr 
mitted  an  act  of  bankruptcy,  and  hath  also  by  deed,  bear- 
ing date  the  4th  day  of  the  present  month  of  December, 
and  made  between  the  said  Alexander  Dunbar,  of  the 
first  part;  George  Storey,  of  Halifax,  aforesaid,  leather 
dealer,  and  Joseph  Yickerman,  of  Hali£EU^  bookbinder, 
trustees  for  themselves  and  the  rest  of  the  creditors  of  the 
said  Alexander  Dunbar,  of  the  second  part;  and  the  several 
other  persons  whose  names  and  seals  are  thereunto  sub- 
scribed and  set,  being  respectively  creditors  of  the  said 
Alexander  Dunbar,  of  the  third  part :  assigned  all  and  every 
his  personal  estate  and  effects  unto  the  said  trustees  for  the 
equal  benefit  of  his  creditors,  and  that  a  petition  for  adju- 
dication in  bankruptcy  will  be  forthwith  filed  against  the 
said  Alexander  Dunbar;  and  further,  that  if  you  proceed  to 
a  sale  of  the  goods  and  effects  whereof  the  said  Alexander 
Dunbar  was  possessed,  you  will  do  so  at  your  peril  Dated 
this  4th  day  of  December,  1851. 

"  Yours,  &<;., 
•  W.  P.  &  F.,  Attornies  at  law." 
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In  the  afternoon  of  the  same  day,  a  bill  of  sale  of  the  1865. 
property  seized  under  the  writ  of  fi.  fa.  was  executed  by  the 
sheriff's  officer.  A  petition  for  adjudication  in  bankruptcy 
was  dated  and  filed  on  the  8th  of  December,  and  was 
signed  by  the  plaintiff  Yickerman,  who  was  the  trade  as- 
signee and  petitioning  creditor.  The  claim,  in  respect  of 
which  the  petitioning  creditor's  debt  was  founded,  consisted 
of  two  promissory  notes  of  50{.  each,  made  by  Dunbar  previ- 
ously to  May,  1 851,  and  which  were  in  the  following  form : — 

"  On  demand,  we  jointly  and  severally  promise  to  pay  to 
Alexander  Hoatson,  or  order,  the  sum  of  501.  with  lawful 
interest^  value  received. 

"  Alexander  Dunbar, 

"Jos.  Holt. 

"  J.  Barker." 

These  notes  were  indorsed  by  Hoatson  to  the  plaintiff 
Yickerman,  who  was  the  president  of  a  club  established 
at  Halifax,  called  "  A  Commercial  Society;  or.  New  Money 
Club,"  and  of  which  Dimbar  was  a  member.  The  pro- 
ceedings of  the  club  were  regulated  by  certain  printed 
rules,  of  which  the  following  only  are  material  to  the  pre- 
sent case : — 

1.  "This  society  shall  be  holden  at  the  house  of  Mr. 
Jchn  Riley,  the  Union  Cross  Inn,  Halifisuc,  in  the  county  of 
York,  or  at  such  other  house  as  the  majority  of  sub- 
scribers shall  at  the  half  yearly  meeting  appoint,  and  shall 
be  held,  continued,  and  carried  on  until  each  and  every 
member  shidl  have  received  the  several  shares  for  which 
he  or  she  shall  subscribe."' 

16."  That  every  member  or  subscriber  shall  pay  to  the 
stewards,  towards  the  funds  of  this  society,  between  the 
hours  of  eight  and  nine  o'clock,  every  monthly  meeting,  the 
monthly  sums  or  subscriptions  following:  namely,  for  each 
and  every  share  of  50L  the  monthly  sum  of  10«." 

21.  "That  when  any  lot  is  drawn   or  purchased,   the 


832  EXCHEQUER  REPOBTS. 

laii^.^  money  shall  be  paid  to  the  member  to  whom  it  belongs,  as 
soon  as  there  is  a  sufficient  sum ;  such  member  togeth^ 
with  two  sufficient  sureties  giving  such  security,  at  his 
expense,  as  shall  be  approved  of  by  the  committee,  for 
pajrment  of  the  said  lot  or  sum  by  the  respective  monthly 
instalments  hereinbefore  mentioned,  according  to  the  sum 
subscribed  for,  together  with  interest  after  the  rate  of  5{ 
per  cent  per  annum  for  the  same,  till  paid ;  the  interest  d 
the  whole  sum  received  to  be  paid  every  monthly  night, 
till  the  whole  principal  be  paid  in  by  the  instalments 
hereinbefore  mentioned :  and  in  case  any  member  purchas- 
ing, or  whose  lot  shall  be  drawn,  shall  not  procure  suffi- 
cient sureties  by  the  time  there  is  a  sufficient  sum  of 
money  in  the  fund  to  pay  him,  he  shall  pay  interest  for  the 
money  after  the  rate  of  51,  per  cent  till  the  followiiig 
monthly  night,  when,  if  he  does  not  find  such  sureties  as 
aforesaid,  his  ticket  shall  be  again  returned  into  the  bag  or 
box,  and  another  ticket  drawn  or  sold,  and  such  member 
shall  pay  58.  for  every  501.  share  so  returned  besides  the  in- 
terest, as  above  mentioned." 

22.  ''That  if  any  member  or  subscriber,  who  having 
drawn  or  purchased  his  lot  and  received  the  money  out  of 
the  club,  and  having  given  security  for  payment  of  his 
subscriptions  as  after  mentioned,  shall  omit  neglect^  or 
refuse  to  pay  his  subscriptions  and  all  fines  for  such  ne- 
glect or  the  interest  of  the  money  he  has  received  out  of 
the  club,  an  action  shall  be  brought  against  him  and  his 
sureties  upon  the  security  given,  and  in  that  case  payment 
of  the  whole  amount  remaining  due  upon  such  security 
will  be  compelled ;  but  the  sureties,  or  any  one  of  them, 
after  paying  all  arrears  and  fines  upon  such  share  or  shares, 
and  giving  additional  security,  if  thought  necessary  by  the 
committee,  shall  be  allowed  to  contribute  to  such  share  or 
shares  on  precisely  the  same  terms  as  the  principal,  and 
be  equally  amenable  to  all  laws  and  regulations  of  this 
society." 
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24.  ''That  a  treasurer  be  appointed,  to  whom  the  1855. 
stewards  shall  hand  over  all  surplus  money  every  meeting 
nighty  together  with  the  promissory  notea  All  securities 
to  be  taken  in  the  name  of  the  treasurer.  That,  if  at  any 
time  the  committee  shall  think  fit  to  appoint  a  new  trea- 
surer, the  one  retiring  shall  indorse  or  transfer  all  securities 
taken  in  his  name  to  his  successor." 

28.  "  That,  in  case  either  of  the  sureties  provided  by  any 
subscriber  should  die,  or  become  bankrupt  or  insolvent,  or 
assign  over  his  effects  for  the  benefit  of  his  creditors,  or 
reside  tax  firom  the  place  where  he  resided  at  the  time  he 
signed  the  promissory  note  given  to  the  society  before  such 
subscriber's  share  and  interest  be  paid  up,  such  subscriber 
shall  have  immediate  notice  in  writing  firom  the  president 
and  stewards  to  provide  a  firesh  surety,  to  the  satisfaction 
of  the  committee,  within  a  reasonable  time,  as  the  necessity 
of  the  case  may  require ;  and  in  case  of  neglect,  the  cOm- 
mittee  shall  have  the  power  to  recover  the  whole  amount 
of  such  subscriber's  share  or  shares  then  impaid  by  an 
action  at  law/^ 

Dunbar  had  paid  all  the  monthly  subscriptions  to  the 
club,  and  all  interest  up  to  the  time  of  his  bankruptcy;  but 
in  May,  1851,  one  of  the  sureties  died,  and  notice  was 
given  to  the  bankrupt  to  provide  a  fresh  surety,  which  he 
had  failed  to  do.  At  the  time  of  the  committing  of  the  act 
of  bankruptcy,  in  November,  1851,  upwards  of  501.  re- 
mained due  upon  these  notes.  The  act  of  bankruptcy 
relied  upon  at  the  trial  was  the  bankrupt's  keeping  house 
in  November,  1851.  This  action  was  brought  to  recover 
the  proceeds  of  the  sale  of  the  goods  seized  on  the  5th  of 
December  \mder  the  writ  of  fi.  fa. 

On  tlie  part  of  the  defendant  it  was  submitted — ^first,  that 
the  petitioning  creditor's  debt  was  not  valid;  and,  secondly, 
tiiat  the  notice  given  on  the  5th  of  December  was  insuffi- 
cient 

The  learned  Judge  overruled  the  latter  objection;  but 
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1855.  reserved  leave  to  the  defendant  to  move  to  enter  a  non- 
suit on  the  first;  and  he  left  it  to  the  jury  to  say  whether 
there  had  been  an  act  of  bankruptcy  in  November  by 
Dunbar  b^inmng  to  keep  housa  The  jury  having  found 
tiiat  fiact  in  the  affirmative,  a  verdict  was  entered  for  Hbs 
plaintiffs  for  lOOZ.,  leave  being  reserved  to  the  defendant 
to  move  to  set  the  verdict  aside  and  to  enter  a  verdict  for 
him  in  case  the  Comii  should  be  of  opinion  that  the  ruling 
of  the  learned  Judge  upon  the  first  point  was  wrong. 

Knawlea  obtained  a  rule  nisi  to  enter  a  nonsuit^  or  for  a 
new  trial,  on  the  three  following  grounds: — ^First^  that 
there  was  no  sufficient  evidence  of  a  debt  due  both  at 
law  and  in  equity  to  support  a  petitioning  creditor's  debt; 
secondly,  that  there  was  no  sufficient  notice  of  an  act  of 
bankruptcy  ;  and  thirdly,  that  the  evidence  of  notice  was 
not  sufficient  to  bring  the  notice  within  the  meaning  of  the 
statute,  and  that  at  all  events  the  evidence  ought  to  have 
been  left  to  the  jury. 

Atherton  and  J.  Addison  shewed  cause  (Jan.  29  and 
31)  (a). — First,  there  was  a  good  petitioning  creditor's  debt 
The  amount  due  in  respect  of  the  promissory  notes  to  the 
petitioning  creditor  was  a  sufficient  petitioning  creditor's 
debt  The  91st  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  12  &  13  Vict  a  106,  does  not  define  the  nature, 
but  only  the  amount  of  such  debt  And  the  form  con- 
tained under  the  head  of  schedule  ''  M,''  annexed  to  the 
Act,  gives  no  further  assistance.  Now,  these  notes  were  pay- 
able on  demand ;  and  it  may  be  a  question  as  to  the  extent 
to  which  these  instruments  are  afiected  by  the  rules  of  the 
society  of  which  the  bankrupt  wajs  a  member.  If,  however, 
it  is  to  be  taken  that  these  securities  are  controlled  by  the 
rules  in  question,  it  appears  by  the  28th  rule,  that  the 

(a)  Before  Pollock,  C.  B.,  Parkcy      Parke,  B.,  however,  did  not  hear 
B.,  Aldcrson,  B.,  and  Martin,  B.      the  latter  part  of  the  argoment 
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holder  was  in  a  position  to  maintain  an  action  upon  them,  1855. 
to  the  extent,  at  all  events,  of  the  balance  due  and  unpaid 
upon  them.  It  will  be  contended  on  the  part  of  the  de- 
fendant, that,  according  to  the  22nd  rule,  the  notes  are  to 
stand  as  mere  securities  for  the  payment  of  the  monthly 
subscriptions  to  the  amoimt  of  the  notes;  and  that  by  the 
due  payment  of  such  subscriptions  the  equities  upon  the 
notes  are  discharged.  But,  by  the  28th  rule,  these  notes 
became  due  and  payable,  Bubject  to  a  deduction  in  respect 
of  the  amount  paid  upon  them. 

Secondly,  the  notice  was  sufficient.  The  1 33rd  section 
of  the  1 2  &  13  Vict  c  106,  upon  which  this  question  tums» 
protects  transactions  made  with  a  bankrupt  under  the 
circumstances  therein  specified,  and  enacts,  in  substance, 
that  all  executions  and  attachments  against  the  goods  and 
chattels  of  any  bankrupt,  bonil  fide  executed  and  levied  by 
seizure  and  sale  before  the  date  of  the  fiat  or  the  filing  of 
such  petition,  shall  be  deemed  to  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed, 
provided  the  person  at  whose  suit  or  on  whose  account  such 
execution  or  attachment  shall  have  issued  had  not^  at  the 
time  of  so  executing  or  levying  such  execution  or  attach- 
ment^ or  at  the  time  of  making  any  sale  thereunder,  notice 
of  any  prior  act  of  banJcruptcy  by  him  comfrmMed,  The 
plaintiffs  do  not  rely  upon  that  part  of  the  notice  which 
refers  to  the  deed  of  assignment  It  will,  however,  be 
said,  that  the  notice  is  too  general  in  its  terms,  and  that  it 
ought  to  have  specified  the  particular  act  of  bankruptcy 
upon  which  the  party  giving  the  notice  relied.  The  Legis- 
lature intended,  in  requiring  a  notice  to  be  given,  to  put 
parties  having  dealings  with  a  bankrupt  trader  on  their 
guard,  as  the  title  of  the  assignees  dates  firom  the  time  of 
the  act  of  bankruptcy.  If  a  person,  therefore,  after  receiv- 
ing a  notice  of  the  true  position  of  an  insolvent  trader  stiU 
persists  in  transacting  business  with  him,  he  does  so  at  his 
peril.      [ParkCy  B. — If  the  notice  does  not  contain  any 
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mention  of  any  specific  act  of  bankruptcy,  how  is  the  person 
who  receives  it  to  ascertain  the  truth  of  it?]  He  is  at 
liberty  to  make  inquiries  from  that  party  from  whom  he 
receives  it.  If  he  does  not  avail  himself  of  the  informatioQ 
he  must  take  the  consequences,  however  serious  they  may 
be.  In  Udal  v.  WaUoii  (a),  a  notice  by  a  bankrupt  to  aa 
execution  creditor,  that  **  he  had  committed  several  acts  of 
bankruptcy,"  was  held  a  sufficient  notice  of  a  prior  acrt  of 
bankruptcy  within  the  2  &  3  Vict  c.  29.  Pollock,  C.  R, 
there  says,  "Here  there  is  a  direct  notice  that  acts  of 
bankruptcy  have  been  committed,  and  such  a  notice  is  on 
general  principles  sufficient  to  satisfy  the  Act  of  Farlift- 
ment  There  would.be  great  inconvenience  in  putting  any 
other  construction  upon  it ;  for  there  are  twenty  different 
kinds  of  acts  of  bankruptcy,  and  it  would  be  almost  impos- 
sible to  state  with  accuracy  what  ought  to  be  the  form  of 
notice  adapted  to  each  act  of  bankruptcy."  The  I33rd 
section  was  passed  for  the  purpose  of  protecting  those  pe^ 
sons  only  who  use  due  diligence  and  care  in  transacting 
business.  It  will  frirther  be  said,  that>  even  assuming  the 
defendant  to  have  had  a  knowledge  of  the  act  of  bank- 
ruptcy, still  he  had  no  sufficient  notice  within  the  true 
meaning  of  the  133rd  section.  Knowledge,  however,  of  a 
fact  includes  notice  of  it  [Parke,  B. — ^Where  a  party 
knows  of  an  act  of  bankruptcy,  as  where  he  sees  the  act 
itself,  he  has  notice  of  the  act  If,  therefore,  he  sees  the 
bankrupt  execute  a  deed  by  which  he  transfers  all  his  pro- 
perty to  his  creditors,  a  formal  notice  to  him  is  unnecessary.] 
It  may  also  be  said,  that  the  notice  was  merely  a  specu- 
lative notice,  as  the  parties  by  whom  it  was  given  had 
no  knowledge  of  the  £a.cts  it  contained,  and  consequently 
that  it  is  bad.  If,  however,  the  facts  were  true,  the  cir- 
cimistance  that  they  were  not  precisely  within  the  know- 
ledge of  the  giver  of  the  notice  is  wholly  immaterial    In 

(a)  14  M.  &  W.  254. 
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J&nninga  v.  Roberta  (a),  it  was  held,  that,  if  a  party  to  a  bill  1855. 
of  exchange  gives  a  positive  notice  of  dishonour,  which  after- 
wards turns  out  to  be  true,  it  is  immaterial  whether  he  had 
absolute  knowledge  of  the  fact  at  the  time  when  he  gave 
the  notice.  [Parke,  B. — This  question  is  also  treated  in 
the  notes  to  Cooper  v.  Chitty,  in  1  Smith's  L.  C,  237,  c] 
The  term  "notice'^  means  such  a  reasonable  notice  as  is 
sufficient  to  put  the  person  dealing  with  the  bankrupt  on 
his  guard.  The  last  point  appears  to  be  involved  in  this 
question. 

Knowlea  and  T.  Jones  in  support  of  the  rule. — First, 
there  are  several  objections  to  the  sufficiency  of  the  peti- 
tioning creditor's  debt.  Although  each  of  the  promissory 
notes  is  on  the  face  of  it  payable  in  praesenti,  still  they  must 
be  taken  as  controlled  by  the  rules  of  this  club.  The  holder 
of  the  notes  was  a  mere  trustee  for  the  club  of  which  the 
bankrupt  was  a  member,  and  in  the  funds  of  which  he  had 
a  direct  interest  The  28th  rule  merely  gives  a  right  to 
maintain  an  action  on  a  note,  in  case  the  maker  of  it 
£suls  to  provide  a  firesh  surety  in  the  event  of  a  vacancy, 
and  if  judgment  be  recovered  in  such  action,  the  proceeds 
of  the  execution  go  to  the  general  fund  of  the  club.  So 
that^  in  that  view,  a  member  has  an  interest  in  the  fund 
till  the  club  has  ceased  to  exist  A  Court  of  Equity 
would  interfere  to  restrain  an  action  brought  upon  these 
notes :  Ex  parte  Page  (b).  In  Silver  v.  Barnes  (c),  the 
nature  of  these  clubs  is  well  defined  by  the  Court  There 
the  members  of  a  benefit  society  raised  a  joint-stock  fund, 
portions  of  which  were  from  time  to  time  advanced  to  mem- 
bers of  the  society  by  way  of  loan,  at  oL  per  cent,  interest ; 
the  simis  so  advanced  were  put  up  to  competition  among 
the  members,  and  the  members  who  bid  highest  obtained 
the  loan.     The  defendant,  who  was  a  member  of  the  society, 

(a)  4  E.  &  B.  615.      (h)  1  G.  &  J.  100.       (c)  6  Bing.  N.  C.  180. 
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bid  152w  170.  6dL  for  a  loan  of  802.,  and  the  sum  which  he 
bid  was  to  be  paid  in  addition  to  51.  per  cent  interest    The 
question  raised  was,  whether  the  loan  was  usurioiis ;  and 
Ti/ndaZ,  C.  J.,  in  delivering  the  judgment  of  the  Courts 
said, — "  If  it  was  a  loan,  it  was  usurious.     We  think  it  waa 
a  dealing  with  the  partnership  fund,  in  which  the  defendant 
had  an  interest  in  common  with  the  other  members  of  the 
society,  and  that  it  was  not  a  loan.     The  defendant  was 
interested  in  the  fund  when  the  money  was  advanced,  and 
when  it  was  repaid.     The  rules  of  the  society  are,  in  effect^ 
a  mere  agreement  by  partners  that  their  joint  contributions 
shall  be  advanced  for  the  use  of  one  or  the  other  as  occasion 
requires;  and  the  transaction  was  not  a  borrowing  by  the 
maker  of  the  note  from  the  payees."    Jones  v.  GreUon{a) 
may  also  be  referred  to  for  the  same  purposa    If  this  society 
be  a  partnership  in  which  the  petitioning  creditor  and  the 
bankrupt  are  partners,  the  claim  in  which  both  are  inter- 
ested does  not  form  a  good  petitioning  creditor  s  debt  The 
fact  of  the  petitioning  creditor  being  a  mere  trustee,  ako 
precludes  the  claim  on  the  notes  from  being  such  a  debt  as 
that  contended  for  by  the  plaintifis.     In  Ex  parte  Gray  (f>)f 
tlie  Chief  Judge,  in  delivering  his  judgment,  said, — ^''This 
fiat  is  sued  on  the  petition  of  Hannan  alona     The  deed 
creating  the  petitioning  creditor's  debt  shews  that  Hannan 
was  a  trustee  only  ;  a  trustee  cannot  prove  a  debt  as  owed 
to  himself,  as  he  cannot  swear  the  money  is  due  to  him;  the 
cestui  que  trust  must  join  in  the  proof,  and  swear  the 
money  has  not  been  paid   to  him:  Ex  parte  Dubois [^ 
Hannan  could  not  strike  the  docket  as  on  a  debt  due  to 
him  alone;  and  if  he  stated  the  fact  that  he  was  a  trusty 
then  his  cestui  que  trust  must  have  joined  in  the  aflSdavit 
of  debt     A  fiat,  however,  might  be  supported  on  the  debt 
of  a  trustee  alone,  if  the  trustee  had  previously  established 
the  legal  validity  of  his  debt  by  an  action  at  law."    In 

(a)  8  Exch.  773.  (6)  2  Mont  &  A.  28a  (c)  1  Cox,  310. 
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Outhrie  v.  Fiak  (a),  where  a  private  Act  of  Parliament,  in- 
titled  "An  Act  to  enable  a  certain  insurance  society  to  sue 
and  be  sued  in  the  name  of  their  secretary,'^  enacted  that 
they  might  commence  all  actions  and  suits  in  his  name 
as  nominal  plaintifiC  it  was  held,  that  this  did  not  enable 
the  secretary  to  petition  on  behalf  of  the  society  for  a  com- 
mission of  bankruptcy  against  the  debtor.     The  principle  of 
the  decision  in  lliat  case  is  applicable  to  thi&     Holroyd,  J., 
there  says,  "  The  statute  does  not  use  words  which  vest  the 
debts  in  the  secretary.     It  does  not  follow  that  he  would 
be  a  creditor  at  all,  and  the  names  of  the  members  of  the 
society  would  not  be  mentioned  in  the  petition;  and  there- 
fore it  would  not  appear  whose  commission  it  is.    For  these 
reasons,  I  think  that  the  Legislature  had  in  view  only  the 
ordinary  proceedings  by  action  at  law,  and  perhaps  suits  in 
equity."    The  28th  rule  does  not  apply,  as  the  society  never 
availed  itself  of  the  power  thereby  given  by  bringing  an  action. 
It  therefore  cannot  be  said  that  the  notes  were  ever  due  and 
payable.     In  Sarratt  v  Austin  (6),  it  was  held,  that  where 
two  persons  exchange  acceptances,  and  before  the  bills  are 
mature  one  of  the  acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the  other  as  will 
sustain  a  commission  before  the  other  has  paid  his  own  ac- 
oeptanca    Therefore,  upon  the  grounds  that  the  petitioning 
creditor  is  a  mere  trustee,  that  he  and  the  bankrupt  are 
jointly  interested  in  the  funds  of  the  society,  that  the  debt 
is  not  due,  and  that  an  action  only,  at  the  utmost,  would  lie, 
and  that  a  Court  of  Equity  would  on  terms  interfere  to 
restrain  the  action,  the  petitioning  creditor's  debt  is  not 
good — They  also  contended  that  the  notice  was  insufficient, 
but  the  argument  on  this  point  tinned  chiefly  upon  the  mode 
in  which  the  deed  of  assignment  was  given  in  evidence. 

Cur.  adv.  vult. 

(a)  3  R  &  O.  178.  (b)  4  Taunt  200. 
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1855.  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  R — This  was  an  action  tried  before  Mr.  Wat- 
son at  the  last  York  Assizes.  It  was  brought  by  the 
assignees  of  a  bankrupt  named  Dunbar,  to  recover  a  som 
of  money  from  the  defendant,  being  the  proceeds  of  goods 
of  the  bankrupt  sold  under  a  writ  of  fi.  &l  after  an  act  of 
bankruptcy,  and  notice  imder  the  133rd  section  of  the 
Bankrupt  Act  (12  &  13  Vict  c.  106),  before  the  sala 

The  levy  was  made  on  the  3rd  of  December,  1851.  The 
notice  was  given  at  half-past  nine  on  the  morning  of  the  5th 
by  the  solicitors,  who  afterwards  prosecuted  the  petition  in 
bankruptcy ;  and  it  stated  that  it  was  given  on  behalf  of 
several  creditors  of  the  bankrupt,  that  he  had  committed 
an  act  of  bankruptcy,  and  also  that  he  had  on  the  4th, 
(the  day  previously,)  executed  a  conveyance  of  aU  his  pro- 
perty to  trustees,  for  the  benefit  of  his  creditors.  Tlie  sale 
was  made  at  one  o'clock  of  the  same  day.  The  petition 
was  presented  on  the  11th  of  December,  and  ihe  adjudica- 
tion was  on  the  12th. 

At  the  conclusion  of  the  plaintiffs'  case,  the  learned  coun- 
sel on  behalf  of  the  defendant  objected;  first,  that  the  peti- 
tioning creditor's  debt  was  not  a  valid  ona  The  nature  of 
it  will  be  hereafter  stated.  Mr.  Waison  ruled  that  it  was, 
but  gave  the  defendant  leave  to  move  upon  the  point:  se- 
condly, that  the  notice  was  insufficient,  upon  grounds  which 
will  also  be  hereafter  stated.  Mr.  Watson  was  of  opinion 
that  it  was  sufficient 

The  learned  coimsel  for  the  defendant  then  addressed  the 
jury  as  to  whether  or  not  there  had  been  an  act  of  bank- 
ruptcy in  November  by  beginning  to  keep  house;  and  the 
jury  having  found  that  there  was,  a  verdict  was  entered  for 
tlie  plaintifE  A  rule  was  obtained  to  enter  a  nonsuit  upon 
the  point  reserved,  and  for  a  new  trial,  upon  the  ruling  of  Mr. 
Watson,  as  to  the  notice;  and  it  has  been  argued  before  us, 
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and  we  are  of  opinion  that  the  ruling  of  Mr.  Watson  was         1855. 
right  on  both  pointa 

The  petitioning  creditor  was  a  person  named  Vickerman, 
who  in  June,  1851,  was  appointed  the  president  of  a  money 
club  established  at  Halifax;  and  the  preceding  president 
had,  in  accordance  with  the  rules,  indorsed  to  him  two  pro- 
missory notes  for  501.  each,  expressed  to  be  payable  on  de- 
mand, which  were  part  of  the  property  and  securities  of  the 
dulx  The  shares  of  the  dub  were  501.  shares,  and  the 
bankrupt,  who  had  been  a  subscriber  for  two  shares,  became 
the  purchaser  of  two ;  and  he  and  two  siu-eties  had  executed 
the  promissory  notes  on  his  becoming  such  purchaser.  Ac- 
cording to  the  rules  of  the  club,  he  was  to  pay  10«.  per 
month  on  each  share,  and  interest  at  51.  per  cent,  upon 
the  amount;  and  by  the  28th  rule  it  was  provided,  that,  in 
case  either  of  the  sureties  should  die  before  the  subscriber's 
share  be  paid  up,  such  subscriber  should  have  immediate 
notice,  in  writing,  from  the  president  and  stewards,  to  pro- 
vide a  fresh  siurety,  to  the  satis&ction  of  the  committee, 
within  a  reasonable  time,  as  the  necessity  of  the  case  might 
require;  and,  in  case  of  neglect,  the  committee  should  have 
power  to  recover  the  whole  amoimt  of  such  subscriber  s 
share  or  shares  then  unpaid  by  an  action  at  law. 

The  bankrupt  had  paid  all  the  monthly  pajrments  and 
all  interest  due  up  to  the  time  of  his  bankruptcy ;  but,  in 
May,  1851,  one  of  the  sureties  died,  and  a  notice  had  been 
sent  to  the  bankrupt  to  provide  a  fresh  surety,  which  he 
had  neglected  to  do ;  and  at  the  time  of  the  committing  of 
the  act  of  bankruptcy,  in  November,  1851,  more  than  501 
remained  impaid  to  the  club. 

The  sum  due  upon  these  two  promissory  notes  was  the 
all^fed  petitioning  creditor's  debt.  It  was  objected,  that, 
the  petitioning  creditor  being  a  trustee,  a  debt  due  to  him 
could  not  be  a  good  petitioning  creditor's  debt ;  and  the 
case  of  Ex  parte  Gh^ay  (a)  was  cited. 

(a)  2  Mont  &  A.  283. 
VOL.  X.  Ill  EXCH. 
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1865^  In  that  case,  it  seems  to  have  been  considered  by  the 

chief  Judge  in  bankruptcy,  that  a  creditor,  being  a  mort- 
gagee in  trust,  could  not  be  a  petitioning  creditor,  unlefis 
Yfith  the  acquiescence  of  the  cestui  que  trust  In  the  pre- 
sent case,  however,  there  was  ample  evidence  of  the  acqui- 
escence of  the  cestui  que  trust;  and  we  apprehend  that 
there  is  no  doubt  that,  generally  speaking,  it  is  no  pbjectioD 
to  a  petitioning  creditor  that  he  is  a  trustee. 

A  trustee  may  have  quite  as  great  an  interest  in  the  se- 
curity and  preservation  of  the  debtor's  property  and  the 
due  administration  of  it  under  the  bankrupt  law  as  a  credi- 
tor in  his  own  right;  and  it  has  been  held,  that  a  debt  due 
by  the  bankrupt  to  his  wife's  trustees  is  a  good  petitioning 
creditor's  debt:  Ex  parte  Powell (ci).  It  is  to  be  ob- 
served, that,  in  the  case  of  Ex  parte  Oray,  the  cestui  que 
trust  had  no  right  to  recover  the  money  allied  to  be 
due  from  the  bankrupt,  and  that  a  Court  of  E!quity  would 
have  granted  an  injunction  against  any  action  at  law  by 
the  petitioning  creditor  upon  the  covenant  in  the  mortgage 
deed. 

It  was  secondly  contended,  that  nothing  was  due  on  the 
promissory  notes;  and  that  although,  in  order  to  a  defence 
at  law,  no  evidence  could  be  given  to  contradict  or  vary  the 
terms  of  the  written  instruments,  yet  in  equity  it  was  other- 
wise, and  that  a  Court  of  Equity  would  have  granted  an 
injunction  against  the  plaintifis'  proceeding  at  law  on  the 
notes;  and  if  this  were  so,  we  concur  that  there  would  not 
he  a  good  petitioning  creditor's  debt  Such  a  debt  must 
be  one  for  which  an  action  could  be  maintained  at  law  in 
the  name  of  the  petitioning  creditor,  as  it  must  also  be  one 
which  a  Court  of  Equity  would  not  restrain  by  injunction 
the  prosecuting  an  action  in  respect  of  it  It  must  in 
fact  be  a  debt  which  the  creditor,  according  to  the  rules 
both  of  law  and  equity,  is  entitied  to  recover:  Ex  parte 
Page  (fc),    Sarratt  v.  A  ustin  (c).     It  being  clear  that  the 

(a)  1  Mont.  B.  L.  16.        (6)  1  G.  &  J.  100.        (c)  4  Taunt  20a 
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pctitiomiig  creditor  in  the  present  case  could  have  main-  1865. 
tained  an  action  at  law,  the  question  is,  whether  a  Court  of 
equity  would  have  restrained  him;  and  this  entirely  de* 
pends  upon  the  true  construction  of  the  2&th  rule;  and 
we  think  that,  upon  the  bankrupt  failing  to  provide  tSie 
fresh  surety  in  compliance  with  it,  the  whole  amount  of  his 
shares  then  unpaid  became  due,  according  to  his  leal  oon- 
tract,  and  tha^i  a  Cburt  of  equity  would  have  no  power  to 
restrain  the  petitioning  creditor,  being  the  indorsee  of  the 
promissory  notes,  from  insisting  upon  the  immediate  pay- 
ment of  this  sum,  which  it  has  been  already  stated 
exceeded  the  sum  necessary  to  be  a  petitioning  creditor's 
debt 

It  was  further  contended,  that,  even  if  this  w&ce  so,  aa 
action  at  law  could  only  be  maintained,  and  that  no  peti- 
tion in  bankruptcy  could  be  presented,  and  for  this  Guthrie 
V.  Fi8k(a)j  was  cited;  but  we  do  not  think  it  applies. 
No  debt  was  there  due  to  the  petitioning  creditor  at  all, 
he  was  merely  the  secretary  of  the  creditors;  and  the  parlia- 
mentary power  only  enabling  him  to  commence  actions  and 
suits,  the  Court  held  he  had  no  power  to  issue  a  fiat  in 
bankruptcy.  In  the  present  case  we  think  the  amount 
unpaid  was  a  debt  due  to  the  petitioning  creditor;  and  when 
the  other  neoessaxy  circumstances  concur,  a  debt  to  the  re- 
quisite sunount  confers  upon  the  credited*  the  power  to  pre- 
Bexit  a  petition  in  bankruptcy  as  a  right:  Ex  parte  Oray, 

It  was  also  contended,  that  t&e  bankrupt  was  a  partner 
with  the  petitioning  creditor  in  the  money  club,  and  that, 
therefore,  there  could  be  no  petitioning  creditor's  debt;  and 
for  this  Silver  v.  Barnes  (b)  and  Jones  v.  Oretton  (c)  were 
cited.  It  is  true,  that  in  a  sense  and  to  some  extent  there  was 
a  partnership,  or  rather  a  joint  interest,  amongst  the  mem- 
bers and  subscribers  to  the  club,  but  it  was  not  at  all  such 
a  joint  interest  as  disentitled  the  petitioning  creditor  to  a 

(«}  3  K  &  a  178,         (6)  6  Bing.  N.  C.  180,        (r)  S  Exch.  77a 
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present  pajonent  of  the  amount  unpaid  by  the  bankrupt^ 
which,  in  our  opinion,  is  the  true  test  of  the  petitiomng 
creditor's  debt  We  are,  therefore,  of  opinion,  that  the 
petitioning  creditor's  debt  was.  a  true  one. 

The  second  ground  upon  which  this  rule  was  granted  was 
as  to  the  notice.  The  Bankrupt  Law  Consolidation  Act  (12 
&  13  Vict.  c.  106).  sect  133,  provides,  that  an  execution  AsH 
be  valid,  notwithstanding  a  prior  act  of  bankruptcy,  jm)vided 
the  person  at  whose  suit  it  issues  had  not,  at  the  time  of  the 
sale,  notice  of  any  prior  act  of  bankruptcy  committed  by  the 
bankrupt  As  has  been  already  stated,  the  notice  relied  on 
in  the  present  case  was  given  before  the  sale  by  the  solid* 
tors  who  prosecuted  the  petition  in  bankruptcy,  and  pur- 
ported to  be,  and  no  doubt  really  was,  on  behalf  of  several 
creditors  of  the  bankrupt;  and  it  stated  that  the  bank- 
rupt had  committed  an  act  of  bankruptcy,  and  had  also 
executed  a  conveyance  of  all  his  property  in  trust  for  his 
creditors  on  the  4th  of  December  (the  day  before  the  notice 
was  given).  The  deed  of  conveyance  was  proved  by  the 
attesting  witness,  and  put  in  evidence.  A  misapprehensioD, 
we  have  no  doubts  exists  as  to  the  object  for  which  this 
document  was  used.  We  cannot  doubt  but  that  it  really 
was  for  the  purpose  of  making  good  the  notice,  although 
not  so  understood  by  the  learned  counsel  for  the  defendant 
It  was  an  act  of  bankruptcy,  and  a  commission,  fiat^  or  peti- 
tion in  bankruptcy  could  have  been  supported  by  it,  for 
the  petitioning  creditor  was  one  of  the  trustees  mentioned 
in  it;  but  he  did  not  execute  or  assent  to  it,  nor  did  the 
property  which  it  purported  to  convey  pass  to  him  without 
his  assent,  as  would  be  the  case  if  it  had  been  simply  a  con- 
veyance for  his  benefit  till  he  dissented. 

Now,  if  there  may  have  been  any  question  as  to  the  suffi-" 
ciency  of  the  notice  coming  from  the  solicitors  for  the  credi- 
tors only,  and  supposing  it  to  have  contained  merely  general 
terms,  specifying  no  particular  act  of  bankruptcy,  the  same 
objection  certaiidy  does  not  apply  to  that  part  of  it  which 
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states  that  a  deed  of  conveyance  of  all  his  property  had  1855. 
been  executed  by  the  bankrupt  on  the  4th  of  December. 
This  intimation  is  surejy  particular  enough,  and,  coming 
from  the  solicitors  to  the  creditors,  was  quite  sufl&cient. 
Where  an  act  of  bankruptcy  has  been  in  fact  committed, 
any  communication  which  brings  to  the  knowledge  of  the 
execution  creditor  before  the  sale  the  alleged  fact,  that  an 
act  of  bankruptcy  has  been  committed,  in  a  way  which  ought 
to  induce  him  as  a  reasonable  man  to  believe  that  the  noti- 
fication was  true,  is  in  OTir  judgment  a  sufficient  notice. 

For  the  above  reasons  we  think  the  ruling  of  Mr.  Wat- 
son on  both  points  was  right,  and  that  the  rule  ought  to  be 
discharged 

Rule  discharged. 


Simpson  v,  Eggington.  Feb.  9. 
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HE  declaration  was  for  money  had  and  received. —  It  ia  a  good 

Tn  '111  ^  /*»  i*i*  BDSWer  tO  & 

Fleas,  never  mdebted  and  set-off,  upon  which  issues  were  plea  of  set-off, 
loineA  *****  *^® 

J  •  amount  has 

At  the  trial,  before  Alderson,  B.,  at  the  last  Stafford  been  paid  by 

,  .  ,  a  person  jjro- 

Summer  Assizes,  it  appeared  that  the  action  was  brought  fessing  to  act 
by  the  plaintiff  as  clerk  to  the  corporation  of  the  City  of  ^a  onaccount 
Lichfield,  to  recover  certain  monies  paid  to  the  defendant  ?.L*^?  P**"!" 

^  tiff,  thouKh 

as  their  former  clerk  on  account  of  the  corporation.     The  without  lus 
defendant  sought  to  set  off  a  sum  of  15i.  15a.,  which  he  that  the  latter 
allied  to  be  due  as  a  year's  salary.      It  further  appeared  ^f atthotime 
that  one  Proffit,  who  acted  as  treasurer  to  the  corporation,  o^  ***«  *"»!• 

The  trea* 

had  paid  the  defendant  the  above  amount  for  his  years  surer  of  a  cor- 
poration paid 
their  clerk 
(the  defendant)  the  amount  of  his  year's  salary,  both  parties  believing  at  the  time  that  the 
treasurer  bad  the  authority  of  the  corporation  to  make  such  payment;  but  the  treasurer 
had  no  such  authority,  and  the  corporation  afterwards  repudiated  the  payment  and  dismiss- 
ed the  defendant  from  their  service.  In  an  action  against  the  defendant  for  the  recovery 
of  certain  monies  paid  to  him  on  accoimt  of  the  corporation: — Hdd,  that  the  corporation 
was  entitled,  at  the  trial,  to  ratify  the  act  of  their  treasurer,  and,  consequently,  that  the  de- 
f&adani  could  not  set  off  the  amount  of  his  salary  as  due  to  him  from  the  corporation. 


V. 
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1855.  salary,  believing  at  the  time  that  he  had  the  authority  of 
SiMFscw  ^^6  corporation  to  make  the  payment  on  their  behal£  He 
had  however  no  such  authority,  and  the  corporation  after- 
wards made  a  resolution  by  which  they  repudiated  the  pay- 
ment and  dismissed  the  defendant  from  their  service.  The 
defendant  bad  treated  this  payment  as  made  on  behalf  of 
the  corporation,  and  had  not  returned  it.  In  answer  to  the 
plea  of  set-ofi^  the  corporation  now  relied  on  this  payment 
On  the  part  of  the  plaintiff,,  it  was  submitted  that  the 
corpcnration  was  entitled  to  ratify  the  act  of  their  treasurer 
at  the  time  of  the  trial.  This  was  disputed  cm  behalf  of 
the  defendant  The  learned  Judge  left  the  case  to  the  jury, 
who  found  a  verdict  for  the  plaintiff  for  262.  19sw  4c{.  disal- 
lowing the  the  defendant's  set-off;  but  he  reserved  leave  ta 
the  defendant  to  move  to  reduce  the  verdict  by  the  sum  of 
151.  15s.  the  amount  of  the  set-off 

Keating  having  obtained  a  rule  nisi  accordingly, 

Whatdey  axKl  J.  Gray  i^ewed  cause  (Jan.  iS),  and  con' 
tended  that  the  corporation  was  entitled  to  ratify  the  act  of 
the  treasurer  at  th^  time  they  sought  to  do  so. 

KeatiTig,  in  support  of  the  rule,  contended  that  the  cor- 
poration ought  to  have  ratified  the  act  of  their  treasiuer 
before  action  brought,  but  that  instead  of  so  doing  Uiey 
had  repudiated  it;  and  that  therefore  the  money  was  not 
paid  by  them,  and  that  Proffit  might  have  maintained  an 
action  against  the  defendant  for  the  recovery  of  the  amount 
as  for  money  paid  under  a  mistake  of  fact 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  question  is,  whether  the  fifteen  guineas 
claimed  by  the  defendant  for  wages  may  be  set  off. 
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The  bcis  are,  that,  after  the  debt  accrued  due  from  the 
corporation  to  JEggington,  one  ProflSt,  who  was  their  trea-' 
surer,  and  appeared  to  defendant  to  be  acting  with  the  eqqj^'qton 
authority  of  the  corporation  and  as  their  agents  but  in  truth 
had  no  previous  authority  from  them  to  pay  the  debt,  paid 
the  full  amount  to  Eggington  as  from  them;  but  the  cor- 
poration afterwards  disapproved  of  and  determined  not  to 
repay  the  same  to  Proffit^  and  had  disallowed  it  in  his  ac- 
coimts,  and  had  not  before  the  suit  at  any  time  ratified  such 
payment;  but  they  had  never  commimicated  their  dis- 
avowal to  Eggington,  who,  down  to  the  commencement  of 
the  suit^  must  have  believed  the  debt  to  have  been  paid  by 
the  corporation. 

Afiier  the  commencement  of  the  suit,  when  the  defendant 
pleaded  his  set-off,  the  corporation  insisted  that  the  fifteen 
guineas  had  been  paid  by  ProflSt,  and  thereby  may  be  said 
to  have  ratified  the  payment  made  by  ProflSt  in  the  same 
way  as  if  they  had  pleaded  payment  by  way  of  replication 
to  the  plea  of  set-off. 

Under  these  circumstances,  is  this  payment  by  ProflSt 
to  be  treated  as  a  payment  by  the  corporation  to  Egging- 
ton? 

The  general  rule  as  to  pajrment  or  satisfaction  by  a  third 
person,  not  himself  liable  as  a  co-contractor  or  otherwise, 
has  been  fiilly  considered  in  the  cases  of  Jones  v.  Broad- 
hv/rst  (a),  Belshaw  v.  Bush  (6),  and  Jamea  v.  Isaacs  (c);  and 
the  result  appears  to  be,  that  it  is  not  suflScient  to  discharge 
a  debtor  unless  it  is  made  by  the  third  person,  as  agent,  for 
a/nd  on  a^ccount  of  the  debtor  and  with  his  prior  authority 
or  subsequent  ratification. 

In  the  first  of  these  cases,  in  an  elaborate  judgment 
delivered  by  Mr.  Justice  Cresswell,  the  old  authorities  are 
cited,  and  the  question  whether  an  unauthorised  payment 
by,  and  acceptance  in  satisfaction  from,  a  stranger  is  a  good 

(a)  9  C,  B.  193.  (6)  11  C.  B.  191.         (c)  22  L.  J.,  C.  P.,  73. 
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plea  in  bar,  is  left  undecided.  It  was  not  oeceeeary  for  the 
decision  of  that  case.  lu  BtUfutw  v.  Buvk,  it  was  decided 
that  a  payment  by  a  Btnmger  considered  to  be  for  tlie 
defendant  and  on  his  account,  and  subsequently  ratijiedbs 
Kim,  is  a  good  payment;  and  in  the  last  case  of  Jama  t, 
Isaacs,  a  satisfaction  from  a  stranger  without  tht 
authority,  prior  or  aubeeqnent,  of  the  defendant,  was  heldW  ■ 
be  bad.  We  consider  therefore  the  law  as  fully  established 
by  these  cases.  In  this  case  the  jMiyment  was  made  ly 
Proffit  for  the  corporation,  and  as  their  agent ;  but  he  l»d 
no  prior  authority  to  make  it,  but  was  fully  believed  by 
Eggington  to  have  it  But  was  there  any  authority  bysulh 
sequent  ratification  so  as  to  make  the  payment  a  good 
answer?  In  the  case  of  Bdskaw  v.  Busk,  the  Court  of 
Cbnmion  Reas  considered  that  the  defendant  (for  whom  it 
appeared  on  the  plea  (aa  the  Court  considered)  that  » 
stranger  had  maide  a  payment  to  the  jJ^ntiS*,)  ratified  that 
act  by  pleading  a  plea  of  payment ;  and  though  the  ratifr 
cation  in  that  case  was  subsequent  to  the  commencemeiA 
of  the  suit,  it  was  held  to  be  good 

The  case  of  a  plaintiff  insisting,  on  evidence,  that  a  (l(M  J 
sought  to  be  set  off  has  been  paid,  is  on  a  similar  f( 
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the  judgment  of  this  Court,  delivered  by  Lord  Cranworth 
in  the  case  of  Bird  v.  Brown  (a),  in  which  the  sabject  of 
ratification  was  much  considered. 

No  question  arises  as  to  a  retrospective  ratification  by 
the  principle  of  a  tort  done  by  one  meaning  to  act  as  his 
agents  as  to  the  efiect  of  which  to  render  the  act  dis- 
punishable, if  done  at  the  time  without  authority,  grave 
doubts  are  suggested  in  that  case.  The  rule  therefore  must 
be  discharged. 

Rule  discharged. 
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Simpson 

V. 

EoamoTOir. 


(a)  4  Exch.  798. 


Wylam's  Steam  Fuel  Company  u  Stbeet. 
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HE  declaration  stated  that  Wylam^s  Steam  Fuel  Com-  The  defend' 
pany,  being  a  company  completely  registered  under  the  7  &  ^uier^aT 
Vict  c.  110,  sued  the  defendant:  For  that  he,  as  the  holder  Jo"»^»tock 

compan  J  com- 

of  200  shares  in  the  company,  was  indebted  to  the  company  pletely  regia- 

.    .  n  11  tered,  beoune 

m  a  certam  sum  for  calls,  bankrupt  and 

obtained  hii 
certificate.  Bj 
the  company't  deed  of  settlement,  the  shareholders  covenanted  respectivelj,  that  they  or 
their  executors,  administrators,  or  assigns,  would  pay,  in  manner  thereinafter  directed,  the 
amount  of  all  calls  required  to  be  paid  on  their  shares;  and,  by  one  of  tiie  clauses  of  the 
deed,  no  assignees  of  a  bankrupt  or  insolvent  shareholder  should  be  entitied  to  be- 
come shareholders  in  respect  of  any  shares  held  by  such  bankrupt  or  insolvent ;  but  the 
asBSgnees  were  to  be  entitled  to  sell  the  shares,  upon  leaving  with  the  secretary  the 
official  copy  of  the  documents  necess&ry  to  establish  the  bankruptcy  and  the  right  of  the 
assignees.  By  a  subsequent  clause,  the  directors  of  the  company  were  empowered,  when 
the  dronmstances  of  the  company  should  require  it,  to  call  upon  all  the  shareholders,  '*  other 
than  the  deceased  or  bankrupt  or  insolvent  shareholders,  their  executors  or  administratora 
or  assigns  respectively,**  to  pay  up  the  calls  made  on  their  shares.  By  subsequent  clauses, 
the  directors  were  empowered,  in  case  of  the  non-payment  of  calls  by  the  shareholders, 
to  declare  such  shares  forfeited  to  the  company  and  sell  them;  the  rights  of  assig- 
nees to  prior  dividends  being  preserved  to  them,  with  leave  also  to  the  shareholders, 
whose  shares  should  be  so  forfeited,  to  tender  the  amount  of  the  calls  before  sale  ftc.,  and 
to  redeem  the  shares,  and  to  be  and  become  holders  of  the  shares  again.  After  the  bank- 
ruptcy of  the  defendant,  the  directors  made  a  call  and  sued  him  in  respect  thereof.  The 
assignees  did  not  take  any  steps  to  sell  the  shares : — Held,  that,  on  the  bankruptcy  of  the 
defendant,  he  ceased  to  be  a  shareholder  liable  to  calls;  and,  consequently,  that  his  bank- 
ruptcy was  a  good  defence  to  the  action  for  calls  made  subsequently  thereto. 


jVT 


I! !  m 


HIUIRY  VACATION,  18  VICT. 


851 


the  rate  of  SI.  per  cent  per  annum,  to  be  computed  from 
the  day  on  which  the  same  ought  to  have  been  paid;  pro- 
vided also  that  a  second  call  shall  be  made,  and  the  instal- 
ment  the^on  be  payable  within  a  period  of  six  calendar 
months  after  the  day  to  be  fixed  for  the  payment  of  the 
said  first  instalment  as  aforesaid,  and  a  third  call  shall  be 
made,  and  the  instahnent  thereon  be  payable  within  a 
period  of  twelve  calendar  months  after  the  same  day  to  be 
fixed  for  the  payment  of  the  said  first  instalment  as  afore- 
said, but  that  no  farther  call,  after  the  second  and  third  calls 
have  been  made  and  the  instalments  thereon  paid  in  re- 
spect of  any  or  either  of  the  shares  in  the  said  company,  or 
of  the  several  instaknents  to  be  due  thereon  respectively, 
shall  be  made  without  the  consent  of  the  shareholders,  to 
be  certified  in  like  manner  as  is  hereinbefore  provided  for 
the  taking  the  sense  of  the  shareholders  when  convened  at 
their  meetings,  assembled  at  some  general  meeting,  whe- 
ther ordinary  or  extraordinary,  at  which  the  question  shall 
be  put  and  decided;  provided  further,  that  it  shall  be  law- 
fill  for  the  board  of  directors,  if  and  when  they  shall  think 
fit  so  to  do,  to  receive,  from  any  one  or  more  of  the  share- 
holders willing  to  advance  the  same,  all  or  any  part  of  the 
monies  which  may  be  called  for  upon  their  respective  shares 
beyond  the  sums  actually  called  for,  and  upon  the  principal 
monies  which  shall  be  so  paid  in  advance,  or  so  much 
thereof  as  from  time  to  time  shall  exceed  the  amount  of  the 
calls  actually  made  and  payable  upon  the  shares  in  respect 
or  on  account  of  which  such  advance  shall  have  been  made, 
to  agree  to  pay  or  allow,  and  to  pay  or  allow  accordingly, 
interest  at  and  after  such  rate,  but  not  exceeding  the  rate  of 
61.  per  cent  per  annum,  as  the  shareholder  or  shareholders 
paying  such  monies  in  advance  as  aforesaid  and  the  board 
of  directors  shall  agree  upon." — ^The  plea  then  averred,  that, 
after  the  defendant  became  the  holder  of  the  said  shares, 
he,  then  being  a  trader  within  the  meaning  of  the  statutes 
in  force   concerning  bankrupts,   became   indebted  to  the 
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Governor  and  Company  of  the  Bank  of  England  in  aOt|( 
upwards  for  a  tnie  and  just  debt,  and,  being  so  bde 
committed  an  act  of  bankruptcy  within  the  true  id 
and  meaning  of  the  said  statutes;  and  thereupon,  i 
such  petition  of  the  said  Governor  and  Company  (rf  i 
Bank  of  England,  and  upon  such  affidavit  being  tiled  ud 
bond  being  given  as  by  the  statute  in  that  behalf  «i 
required,  such  proceedings  were  bad,  on  the  lyth  of  De- 
cember, A.D.  18i8,  that  the  Lord  High  Chancellor  of  Gtwt 
Britain  issued  his  Bat  under  his  band,  authorising  the  sud 
creditor  to  prosecute  hia  complaint  before  the  Court  b( 
Bankruptcy  for  the  Ijondon  district,  according  lo  iIh 
said  statutes;  and  such  proceedings  were  thereupou  htit 
according  to  the  form  of  the  said  statute,  that  aftenraiA. 
on  the  21st  of  December,  1848,  the  defendant  waa  duly  id- 
judicated  bankrupt  by  the  said  Court,  and  assignees  of  tlie 
f«tate  and  effects  of  the  defendant  were  then,  accordiug  to 
the  said  statutes,  appointed ;  and  the  defendant  afterwarfi 
obtained  bia  certificate  of  conformity  in  duo  form  of  IWt 
and  the  said  fiat  and  the  proceedings  ther<mnder  have  c« 
since  been  and  still  are  in  fiiil  force;  and  the  ptaioW 
during  the  several  times  at  which  the  said  several  i 
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ind  executed  the  same  as  a  subscriber  for  and  holder  of        1855. 
JOO  shares  in  the  said  company,  being  the  sidd  shares  in  ~  Wtlam's 
he  declaration  mentioned ;  and  the  plaintiflfe  say,  that  in    ^^^paSy^ 
he  said  deed  of  settlement  of  the  said  company  there  was  »• 

izkd  is  contained  or  recited  in  the  words  following,  that  is  to 
ay: — "And  whereas  the  parties  hereto  of  the  first  and 
lecond  parts  respectively  have  agreed  to  form  the  said  com- 
pany, on  the  terms  and  for  the  period  hereinafter  men- 
ioned,  for  the  purposes  of  exercising  the  privileges  secured 
Vf  the  said  articles  of  agreement  of  the  13  th  of  March  last> 
ind  of  using  the  works  and  premises  therein  contracted  for, 
ind  for  the  other  purposes  therein  and  hereinafter  appearing, 
ind  to  raise  a  capital  not  exceeding  100,0002.  in  5000 
ihares  of  the  value  of  201.  each,  with  power  to  increase  as 
liereinafter  mentioned;  and  whereas  the  said  shares  are 
numbered  in  regular  order,  commencing  with  the  number 
'^ne/  and  ending  with  the  niunber  'five  thousand]^  and 
3ach  of  the  several  persons  parties  hereto  of  the  first  and 
second  parts  (thereinafter  called  shareholders)  have  taken 
shares  in  the  capital  of  the  said  company,  and  the  number 
yt  numbers  of  the  shares  so  taken  by  each  of  the  said  par- 
ties respectively  is  or  are  written  opposite  to  his  or  her 
respective  name  or  names  in  the  schedule,  Part  3,  there- 
onder  written."  And  in  the  said  indenture  was  also  con- 
tained a  covenant  by  each  of  the  parties  of  the  said  first 
ind  second  parts,  with  the  person  therein  named  as  the 
trustee  appointed  in  pursuance  of  the  provisions  of  the  said 
nedted  Act^  that  they  the  said  shareholders  respectively,  or 
iheir  respective  executors,  administrators,  or  assigns,  would 
[>ay  up,  in  manner  thereinafter  directed,  the  amount  of  all 
nstalments  or  calls  required  to  be  paid,  as  thereafter  pro- 
dded, on  the  shares  taken  by  such  shareholders  respectively, 
ind  would  perform  the  several  engagements  in  those  prc- 
tents  contained*,  and  on  the  part  of  the  shareholders  respect- 
vely  to  be  performed;  and  in  the  said  deed  of  settlement 
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there  were  also  contained,  amongst  others,  the  several  clauBeB 
following,  that  is  to  say, 

1.  That  the  several  persons,  parties  to  these  presents  of 
the  first  and  second  parts,  all  of  whom  are  hereinafter  distm- 
guished  by  the  title  of  shareholders,  and  the  several  other 
persons  who  shall  become  shareholders,  as  hereinafter  is 
mentioned,  shall  and  will  be,  continue,  and  remain  adven- 
turers, associated  together  for  the  purpose  of  manufiictoriDg 
and  vending  the  artificial  fuel,  heretofore  commonly  called 
"  Wylam^s  Patent  Fuel,"  but  which  hencefcnrward  it  m  ia- 
tended  shall  be  called  by  the  name  of  ''  Wylam's  Steam 
Fuel,"  and  shall  for  ever  continue  and  be  a  company  or 
partnership  for  the  purpose  of  exercising  the  licenses  to  use 
the  patent  inventions  hereiDbefore  referred  to,  any  or  either 
of  them,  and  also  for  the  purposes  of  granting  sub-liceDsei 
to  use  the  same  inventions,  or  any  or  either  of  them,  as 
well  in  Great  Britain  and  Ireland  and  the  dominions  pv- 
taining  to  the  Crown  thereof  as  also  in  France,  Spain, 
and  Belgium,  or  elsewhere,  and  for  exerdsing  all  the  other 
rights  and  privileges  secured  by  the  said  hereinbefore  recited 
agreement  of  the  13th  day  of  March  last,  and  for  the  pm^ 
poses  of  manufacturing,  in  Great  Britain  or  elsewhere,  fuel 
by  any  improved  or  other  process  or  means,  and  vending 
the  same,  and  vending  all  or  any  educts  from  any  such 
process  or  manufacture,  to  and  for  the  purposes  hereinafter 
mentioned,  by  and  under  the  same  title  or  firm  of  Wylam'« 
Steam  Fuel  Company,  and  under  and  subject  to  the  sevml 
stipulations,  conditions,  restrictions,  clauses,  and  provisions 
hereinafter  contained,  that  is  to  say, — 

12.  That  the  capital  of  the  company  shall  consist  of  the 
sum  of  100,000Z.  m  6000  shares  of  20?.  each,  and  the  shares 
taken,  the  amount  paid  thereon,  and  the  names  and  addresses 
of  the  said  shareholders,  and  the  number  of  shares  to  which 
such  shareholders  shall  respectively  be  entitled,  distinguish- 
ing  each  share  by  its  number,  and  the   amount  of  the 
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instalments  paid  on  such  shares,  and  every  change  of  pro- 
prietorship of  any  share  or  shares,  shall  be  entered  in  books 
to  be  prepared  and  kept  by  the  said  board  of  directors,  in 
manner  directed  by  and  according  to  the  regulations  of  the 
B6id  Act  for  the  Registration,  Incorporation,  and  Regulation 
of  Joint  Stock  Companies,  and  the  said  entries  shall  con- 
stitute the  registiy  of  such  share  or  shares. 

68.  That  the  board  of  directors  shall,  in  every  year,  after 
payment  and  satisfaction  of  the  fine  or  royalty  to  become 
due  and  payable  to  the  said  Ralph  Wylam,  William  Wylam, 
Charles  Bertram,  William  Parkinson,  and  Joshua  Greene  the 
younger,  their  heirs,  executors,  administrators,  or  assigns,  and 
of  all  the  debts  and  outgoings  of  the  said  company  for  the 
year,  so  far  as  the  same  shall  have  been  or  be  capable  of  being 
ascertained,  recommend  for  the  approval  of  the  ordinary 
general  meeting  to  be  holden  on  or  about  the  first  Wednes- 
day in  the  month  of  March  in  every  year,  that  a  sum  not 
less  than  one-fifth  in  any  one  year  shall  be  set  aside  out  of 
the  clear  profits  of  the  said  company  for  the  past  year,  for 
the  purpose  of  the  said  reserved  fund;  and  that  the  residue 
of  the  said  surplus  income,  after  deducting  the  sum  so  to 
be  recommended  for  the  said  reserved  sum,  shall  be  divided 
amongst  all  the  shareholders  of  the  said  company  in  pro- 
portion to  the  capital  which  they  shall  have  been  called 
upon  to  subscribe ;  and  the  board  of  directors  shall,  upon 
the  approval  thereof  by  such  annual  general  meeting  to  be 
holden  as  aforesaid,  cause  every  such  dividend  to  be  paid 
by  the  secretary,  at  the  ofiice  of  the  company  or  at  the 
bankers  of  the  company,  at  and  after  the  end  of  thirty 
days  from  the  time  when  the  same  shall  have  been  declared ; 
and  within  fifteen  days  aft^er  such  dividend  shall  have  been 
so  declared,  the  board  shall  cause  a  circular  letter  to  be 
sent  to  each  shareholder,  informing  him  or  her  of  the 
amount  of  dividends,  and  when  and  where  the  same  shall 
be  payable. 

69.  That  the  board  of  directors  shall  cause  to  be  kept 
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185S.        in  a  book  a  register  of  shareholders,  in  which  book  shall  be 

Wtlaji*8      entered  the  names,  occupations,  rank,  or  usual  title,  together 

^^r    with  the  place  ofbuaine«,  (if  any)  and  the  pla«eof«Bid«.c 

.-_       of  8uch  shareholder  respectively,  and  the  number  of  shares 

they  hold  respectively,  and  the  amount  of  instalments  paid 

on  mich  ^ares  respectively* 

87.  That  no  shareholder  shall  be  at  libdHy  to  transfer  his 
or  her  share  or  shares  except  to  such  person  and  penons, 
and  likewise  in  such  mcuiner,  as  the  board  of  directors  for  the 
time  being  shall  approve,  according  to  the  provision  (m  the 
latter  behalf)  in  the  said  Act  for  the  Begistration,  Incorpora- 
tion, and  Regulation  of  Joints  Stock  Companies  contained. 

S9.  That  every  person  who  shall  become  an  original 
shareholder  or  the  holder  of  a  new  share  after  the  day  of  the 
date  of  these  presents,  shall,  immediately  on  becoming  such 
shareholder  pay  to  the  bankers  for  the  time  being  of  the 
said  company,  to  the  credit  of  the  directors  of  the  company, 
the  amount  of  all  the  instalments  which  shall  then  have 
been  called  for  on  the  shares  originally  taken  at  or  before 
the  date  and  first  execution  of  these  presents,  together  with 
such  interest  (if  any)  on  such  instalments  respectively  as 
the  said  board  of  directors  shall  think  fit  to  require. 

93.  That,  before  an  executor,  administrator,  legatee,  or 
next  of  kin  of  a  deceased  shareholder  can  be  registered  as  a 
shareholder  in  respect  of  the  share  or  diares  of  such  deceased 
shareholder  in  the  capital  of  the  company,  or  sell  the  same, 
he  or  she  shall  leave  or  cause  to  be  left  with  the  secretary, 
at  the  office  of  the  company,  a  notice  in  writing  expressing 
his  or  her  desire  to  become  such  shareholder,  or  to  sell  sudi 
share,  and  subscribing  his  or  her  name  and  place  of 
residence,  and  the  share  or  shares  in  respect  of  which  he  or 
she  claims  to  be  a  shareholder;  and  shall  also  leave  the 
probate  of  the  will  or  letters  of  administration  under  which 
he  or  she  ^hsM  claim  to  be  entitled  to  such  share  or  sham 
or  such  office  copy  or  extracts  of  or  in  relation  to  the  said 
will,  or  letters  of  administration,  as  the  board  of  directois 
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may  require ;  and  upon  such  title  being  proved  to  the  satis-        1855. 
&ction  of  the  said  board,  the  said  board  shall  require  such      wtlam's 

executor,  administrator,  legatee,  or  next  of  kin  to  be  duly  ®^^pJ[J^ 
registered  in  the  books  of  the  company  pursuant  to  the  ^- 

^__  iU'X  aft^B  jb'a's 

provisions  contained  in  the  aforesaid  Act  of  Parliament 

94.  That  no  assignees  of  bankrupt  or  insolvent  share- 
holders shall  be  entitled  to  become  shareholders  in  respect 
of  the  shares  held  by  such  bankrupt  or  insolvent  shareholders 
in  the  capital  of  the  company,  but  that  such  assignees  shall 
be  entitled  to  sell  the  same  upon  leaving,  or  causing  to  be 
left^  with  the  secretary  at  the  office  of  the  company  an 
office  copy  of  the  fiat,  declaration,  certificates,  and  other 
documents  necessary  for  establishing  the  fact  of  such  bank- 
ruptcy  and  insolvency,  and  the  estate  of  the  assignee  or 


103.  That  in  case  any  shareholder  (save  as  in  the  special 
proviso  appended  to  this  .clause  hereinafter  e:^cepted),'or  the 
executors,  or  administrators,  or  assignees  of  a  deceased  or 
bankrupt  or  insolvent  shareholder,  shall  not  in  respect  of 
every  share  of  such  shareholder  in  the  capital  of  the  com- 
pany pay  any  further  instalment,  so  for  the  time  being 
called  for,  on  or  within  thirty  days  after  the  day  and  at  the 
place  to  be  mentioned  in  the  said  notice  for  the  payment 
Uiereo^  then  and  in  every  or  any  such  case  the  secretary  of 
the  company  shall  certiiy  the  same  to  the  board  of  directors, 
emd  thereupon  the  board  of  directors  shall  cause  a  letter  to 
be  sent  to  such  shareholders,  or  to  such  executor,  adminis- 
trators^  or  assignees,  informing  him,  her,  or  them  of  the 
resolution,  and  of  the  notice  given  thereof;  and  further,  if 
the  instalment,  or  such  part  thereof  as  shall  not  have  been 
so  paid,  shall  not  be  paid  within  thirty  days  firom  the  time 
xf  sending  such  letter  at  the  place  to  be  therein  mentioned 
br  that  purpose,  then  all  and  every  the  share  or  shares  of 
mch  shareholder  in  the  capital  of  the  company  shall  be 
thereby  subject  to  be  forfeited  to  the  company ;  and  if  the 
lame  shall  not  be  so  paid,  then  and  in  every  such  case  it 
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1855.         ghall  be  lawful  for  an  extraordinary  meeting  of  the  board 
Wtiaic'b      of  directors  specially  called  for  the  purpose,  if  such  board 
^g^^^^f*    shall  think  proper  (but  they  shall  not  be  obliged  to  do  so),  to 
J!L—        direct  an  action  or  suit  to  be  commenced  and  prosecuted,  in 
the  name  of  the  said  company  or  otherwise,  against  sud 
shareholder,  or  the  executors,  administrators,  or  assignees  of 
any  deceased  or  bankrupt  or  insolvent  shareholder  for  the 
amount  of  such  instalment  and  interest  thereon  firom  the 
day  on  which  the  same  became  payable,  and  also  to  dedare 
that  all  and  every  the  shares  or  share,  or  any  of  the  shsiei 
in  the  capital  of  the  company,  belonging  to  the  shaie- 
holders  or  shareholder  who  or  whose  executors,  adminie- 
trators,  or  assigns  shall  so  refuse,  or  neglect^  or  omit  as 
aforesaid,  and  all  benefits  and  advantages  whatsoever  at- 
tending the  same,  shall  be  thenceforth  forfeited  or  extin- 
guished for  the  benefit  of  the  company  or  sold ;  and  it  dudl 
be  lawful  for  the  directors,  at  any  time  aft^  such  neglee^ 
refusal,  or  omission  as  aforesaid,  and  after  giving  to  eray 
such  shareholder  twenty-one  days  previous  notice  in  writing 
of  their  intention  so  to  do,  such  notice  to  be  sent  to  the 
place  of  address  set  opposite  the  name  of  every  such  share- 
holder in  the  share  book  of  the  said  company,  without  any 
further  or  other  consent  of  such  shareholder,  abaolutdy  to 
sell  and  dispose  of  every  such  share,  either  by  public  aoc- 
tion  or  by  private  contract,  and  shall  and  do  apply  the 
proceeds  of  such  sale,  first,  in  pajrment  of  the  expenses 
attending  such  sale,  then  in  and  towards  payment  of  the 
calls  or  instalments  due  thereon,  and  interest  tliereon  m 
aforesaid,  and  after  full  payment  and  satisfiEUSticHi  thereof 
respectively  the  surplus  (if  any)  shall  be  paid  to  such  share- 
holder;  and  for  the  purpose  of  effecting  such  sale  and  sales 
the  directors,  or  any  three  of  them,  shall  have  power  to 
assign  and  transfer  such  share  or  shares  into  the  name  of 
the  purchaser  or  purchasers  thereof  withojut  any  farther 
concurrence  or  authority  of  or  by  such  shardiolder  making 
default  as  aforesaid,  and  the  receipt  and  the  receipts  of  anj 
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three  of  the  directors  shall  be  sufficient  discharges  to  the 
parchaser  or  purchasers  of  the  same,  and  that  no  purchaser 
or  purchasers  shall  be  bound  or  obliged  to  see  that  any  such 
de&ult  shall  have  been  made  as  aforesaid,  and  the  directors 
shall  have  power  thereupon  to  expel  from  the  company  such 
shareholder  or  shareholders,  if  he  or  she  or  they  shall  be 
living:  provided,  nevertheless,  that  the  rights  of  such  share- 
holders, or  the  executors,  administrators,  or  assigns  of  such 
deceased,  or  bankrupt,  or  insolvent  shareholder  to  the  divi- 
dends accrued  in  respect  of  such  share  or  shares  at  the  time 
of  such  forfeiture  or  forfeitures,  shall  not  be  prejudiced 
thereby;  and  also  provided  that  nothing  in  these  presents 
contained  shaU  be  construed  as  applying  to  or  affecting  in 
any  manner  the  instalments  to  grow  due  on  the  calls  to  be 
from  time  to  time  made  in  respect  of  the  one  thousand 
shares  allotted  to  the  said  Balph  Wylam,  William  Wylam, 
Ciharles  Bertram,  William  Parkinson,  and  Joshua  Greene 
the  younger,  or  any  or  either  of  them  respectively,  or  any 
other  additional  shares  taken  and  subscribed  for,  or  to  be 
taken  and  subscribed  for,  by  them,  or  any  or  either  of  them, 
80  long  as  there  shall  remain  unpaid  any  portion  of  the 
sum  and  sums  of  money  to  be  found  due  and  payable  to 
them,  the  said  Ralph  Wylam,  William  Wylam,  Charles 
Bertram,  William  Parkinson,  and  Joshua  Greene  the 
younger,  their  executors,  administrators,  or  assigns,  or  any 
interest  thereon,  under  and  by  virtue  of  the  said  herein- 
before recited  agreement  of  the  13th  day  of  March  last,  or 
of  any  deed  or  instrument  to  be  executed  in  pursuance  or 
furtherance  thereof 

1 04.  That  in  case  any  shareholder  whose  shares  shall  have 
been  forfeited  shall,  before  any  sale  or  sales  thereof,  tender  to 
the  secretary  of  the  said  company  the  whole  amount  of  the 
calls  and  instalments  which  shall  at  the  time  of  such  ten- 
der be  due  and  payable  on  such  shares  respectively,  toge- 
ther with  interest  thereon  at  the  rate  of  51.  per  centum  per 
annum  from  the  time  such  calls  were  respectively  payable, 

K  K  K  2 
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1855.        together  with  the  amount  of  the  costs,  charges^  and  expenses 

Wtlam's      which  the  said  company  shall  or  may  have  incurred  by 

^^MtPAK?'    ^®*^°^  ^f  "^^^  forfeiture,  or  in  proceeding  to  effisct  a  sale  or 

V*  sales  of  such  share  or  shares,  it  shall  be  lawful  to  and  for 

Stbket. 

the  said  board  of  directors  to  restore  to  such  shareholder 

the  share  or  shares  so  forfeited,  but  subject  and  so  never- 
theless, that  such  shareholder  shall  not  be  entitled,  in  re- 
spect of  any  such  share  or  shares,  to  any  dividend  to  be  de- 
clared between  the  date  of  the  forfeiture  of  such  share  or 
shares  and  the  declaration  of  the  dividend  next  after  each 
restoration  of  such  share  or  shares,  and  also  without  preju- 
dice to  the  forfeiture  and  sale  thereof  as  aforesaid,  in  case 
of  default  in  the  payment  of  any  subsequent  calls  thereon 
finom  time  to  tima 

105.  That  no  shareholder  or  shareholders  shall  exercise 
any  privilege  in  the  said  company  during  the  time  any 
calls  shall  be  or  remain  impaid  by  him,  her,  or  them. 

The  replication  then  averred,  that^  firom  and  after  the 
making  of  the  said  indentures  up  to  and  at  the  time  of  the 
said  bankruptcy  of  the  defendant  in  the  plea  mentioned, 
the  defendant  continued  to  be  and  was  the  holder  of  the 
said  shares,  and  entitled  to  all  the  benefits  and  privileges 
and  subject  to  all  the  liabilities  incident  thereto  under  and 
by  virtue  of  the  said  deed  of  settlement;  and  that  the  said 
assignees  of  the  estates  and  effects  of  the  defendant  did  not 
at  any  time  take  to  or  accept  the  said  shares  or  any  of 
them,  or  do  any  act  or  thing  whereby  the  said  shares  might, 
or  could,  or  did  become  vested  in  them  as  such  assignees, 
or  whereby  they  mighty  or  coxild,  or  did  become  entitled  to 
sell  the  same  or  any  of  them,  and  the  same  were  not  nor 
was  any  or  either  of  them  ever  vested  in  the  said  assignees; 
and  the  defendant  then  and  firom  thence  continually,  until 
and  at  the  time  when  the  said  calls  respectively  were  made 
and  the  said  instalments  respectively  became  due  and  pay- 
able, was  and  continued  to  be  and  still  is  the  holder  and 
proprietor  of  the  said  shares,  and  entitled  to  all  the  rights, 
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benefitSi  and  privil^es  thereof  or  belonging  thereto,  and         1855. 

ihat  the  said  calls  were  and  each  of  them  was  made,  and      Wtiam'b 

the  said  lespective  instahnents  became  due,  long  after  the    ^^^^^f"^ 

granting  and  confirming  of  the  said  certificate  of  conform-  v. 

Stbut. 
ity  and  the  delaration  of  a  final  dividend  out  of  the  estate 

and  effects  of  the  defendant  as  such  bankrupt,  and  long 
after  the  said  assignees  had  ceased  to  act  as  such,  and  long 
aflier  the  defendant  was  bankrupt  as  in  the  plea  mentioned, 
and  long  aft;er  the  expiration  of  a  reasonable  time  for  the 
said  assignees  to  do  all  such  acts  as  were  necessary  or  re- 
quired for  vesting  in  them  the  property  in  the  said  shares, 
or  entitling  or  enabling  them  to  sell  the  same. 

Demurrer  and  joinder. 

WiUes  argued  in  support  of  the  demurrer  in  last  Term 
(January  22). —  The  defendant,  by  his  bankruptcy,  which 
preceded  the  calls,  was  relieved  of  all  liability  in  respect 
of  such  calls.  The  company  is  completely  registered  in 
pursuance  of  the  7  &  8  Vict,  a  110;  but  that  statute 
gives  the  company  no  additional  power  to  make  calls. 
Their  case,  therefore,  rests  solely  upon  the  authority  given 
to  them  by  the  deed  to  make  calls,  and  that  power  is 
not  to  be  exercised  by  them  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  a  shareholder.  This  appears  by 
the  clause  set  forth  in  the  plea.  Even  in  the  absence 
of  any  such  express  provision  in  the  deed,  the  bank- 
ruptcy of  a  shareholder  would  ipso  facto,  as  regards  the 
shareholder,  be  a  dissolution  of  the  partnership;  and  there- 
fore, independently  of  the  express  provision  in  the  deed,  the 
company  would  have  had  no  power  to  make  the  call  after 
bankruptcy.  The  judgment  of  Sir  J.  Parker,  V.  C,  in  Oreen- 
shidd'a  case  (a),  is  wholly  in  the  defendant's  fiEtvour.  There, 
a  shareholder  in  a  joint  stock  company  became  bankrupt, 

(a)  5  De  G.  &  S.  699. 
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18S9.        and  subsequently  the  company  ceased  to  carry  on  busjncai, 
Wtum'b      Aod  its  affiiiis  were  ordered  to  be  wound  up  under  tite 
Cwiwt'^    Winding-up  Acta     By  the  company's  deed  of  settiement 
*•  the  assignees  of  any  bankrupt  shareholder  were  antliorind 

to  sell  his  shares.  The  assignees  of  this  bankrupt  Bfasn- 
holder  did  not  av^  themselves  of  that  provision.  Tb» 
Master  placed  the  names  of  the  assigneee  on  the  list  of  cod- 
tributories,  as  liable  in  re^)ect  of  the  bEuikrupt's  estate  if 
to  the  bankruptcy,  on  which  the  asdgnees  disclaimed.  Tlw 
Master  then  placed  the  name  of  the  bankrupt^  who  mi 
certificated,  upon  the  list,  as  liaUe  in  respect  of  calls  miidt 
subsequent  to  his  bcmkruptcy.  Sir  J.  Park&r,  V.  Q,  sflw 
stating  that  the  partnership  was  disaolved  by  the  bank- 
ruptcy, says,  "  that  right  is  not  varied  by  the  clause  in  ths 
deed,  that  the  assignees  might  part  with  the  interests  of 
the  bankrupt,  if  they  could  find  anybody  willing  to  tske 
them,  who  would  thereupon  become  a  shareholder.  Ai 
that  was  not  done,  the  concern  was  dissolved  as  to  tba 
bankrupt's  interest  in  it.  Hie  debt,  if  any  there  were  iqXB 
the  statement  of  the  accounts  at  the  bankruptcy,  wsi  a 
proveable  debt;  and  I  can  see  no  right  in  the  ] 
as  against  the  bankrupt,  to  incur  debts  after  the  t 
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Vict  <x  16,)  the  shares  in  which  were  shares  in  property  of        1855. 
a  continuing  nature.    The  principles  of  an  ordinary  part-      wtlIj^   ' 
nership  do  not  apply  to  such  a  case,  because  the  shares    SmamFoel 
remain  as  property,  ahd  if  the  assignees  disclaim  them,  v. 

they  reoiain  in  the  bankrupt,  who  continues  liable  on  the 
covenants  in  respect  of  theuL''  The  reasons  there  given 
are  the  foundation  of  the  ddiendant's  argument  The  8  & 
9  Yict  c.  16,  upon  which  the  decision  in  the  SoiUh  Staf- 
fordshire BoM^vay  Compa/wy  v.  Bv/mside  proceeded,  has 
no  application  to  this  casa  The  bankrupt  ceased  to  have  any 
interest  in  the  shares.  His  assignees  might  have  disposed, 
and  may  even  now  dispose  of  them.  Chappie's  case  (a)  is 
an  additional  auth(»ity  in  feivour  of  the  defendant  There, 
a  joint  stock  company  completely  roistered  became  bank- 
rupt; one  of  the  members  of  the  company  had  previously 
been  declared  bankrupt^  and  had  obtained  his  certificate. 
The  Master  placed  the  bankrupt's  name  on  the  list  of  con- 
tributories  and  calls  were  made  by  the  Master  on  him  for 
contributions  to  discharge  the  liabilities  of  the  company 
incurred  before  his  bankruptcy  :  Sir  /.  Parker,  Y.  C,  held 
that  the  bankruptcy  certificate  was  a  bar  to  the  liabilities 
to  satisfy  which  the  calls  were  made,  and  that  the  bank- 
rupt's name  ought  to  be  removed  from  the  list  of  con- 
tributories. — He  also  referred  to  the  188th  section  of  the  12 
&18Victal06. 

BaviU,  contrk. — ^The  defendant  is  liable  to  pay  these 
calls.  The  question  turns  on  the  construction  of  the  deed 
<^  settiement  taken  in  connection  with  the  7  &  8  Yict  c 
110.  The  7th  section  of  that  Act,  which  regulates  the 
constitution  of  these  companies,  makes  a  deed  essential ; 
and  the  55th  section  empowers  the  company  to  proceed 
against  a  defaulting  shareholder  for  the  recovery  of  calls. 
The  assignees  have  not  elected  to  sell  the  shares.     If  they 

(a)  5  De  Q.  &  S.  400. 
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intended  to  adopt  that  ooune  they  should  have  done 
so  within  a  reasonable  time;  and  not  having  signified 
such  intention  nor  done  any  act^  they  have  lost  their 
right  The  defendant^  therefore,  still  retains  the  shaiea 
In  ChcLpple's  caae,  the  call  wbb  not  made  by  the  onnpany 
under  a  deed,  but  by  the  Master  under  the  Winding-up 
Acts.  In  OreeTishidd's  case  the  proceeding  was  taken 
under  the  same  Acts.  Those  cases  have  no  application  to 
this.  Ex  parte  Broadbent  (a)  appears  to  be  more  analo- 
goua  There,  a  coal  mine  wbb  worked  by  several  p^nBODS 
imder  a  lease,  the  articles  of  partneiship  giving  each  a 
power  of  pre-emption  in  case  any  partner  wished  to  dispoflft 
of  his  share ;  a  partner  deposited  an  attested  copy  of  the 
lease  in  order  to  give  an  equitable  mortgage  on  his  share 
to  a  stranger,  and  it  wbb  there  held,  that  the  Court  of  Bank- 
ruptcy could  not  make  the  usual  order  for  sale,  &a,  as  the 
partnership  accounts  must  first  be  taken,  which  that  Cooit 
had  no  jurisdiction  to  do;  and  that  the  case  was  not  free  from 
doubt  Now  this  deed  commences  with  a  clause  containiiig 
an  absolute  covenant  by  the  defendant  to  pay  the  calla  The 
94th  clause  entitles  the  assignees  of  a  bankrupt  to  sell  his 
shares.  And  the  102nd  clause ,  which  empowers  the  direc- 
tors to  require  the  shareholders  to  pay  up  the  caUa»  ex- 
cepts "the  bankrupt  or  insolvent  shar^olders,  or  their 
assigns  respectively,''  is  intended  to  except  bankrupts  in 
cases  where  their  shares  are  disposed  of  in  pursuance  of 
the  94th  clause.  The  102nd  clause,  therefore,  does  not 
apply  to  the  general  case  of  bankruptcy.  The  103rd  and 
104th  clauses  fortify  this  construction. 


WiUea  replied. 


Cur.  adv.  vult 


The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B. — (His  Lordship,  after  stating  the  pleadings 


(a)  1  Mont  &  A.  635. 
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proceeded.)    The  question  in  this  case  depends  entirely        1855. 
upon  the  construction  of  the  deed,  all  the  material  clauses      wtlam*8 
in  which  are  set  out  in  the  replication.     It  is,  whether  the    ^^^^J^ 
bankruptcy  of  the  defendant,  with  or  without  his  certificate,  »• 

is  an  answer  to  the  claim  of  the  plainti£b  for  calla  The 
material  question  is,  whether  the  bankruptcy  discharged 
him  firom  liabilily;  for  if  it  did  not^  and  he  continued  a 
shareholder,  the  certificate  would  be  no  bar:  South  Staf- 
fordakvre  Bail/way  Compa/ny  v.  Bumeide  (a). 

The  question  then  is,  whether,  according  to  the  terms  of 
this  particular  deed,  a  shareholder  on  becoming  bankrupt 
ceased  to  be  a  shareholder  liable  to  calls  ?  We  think  that 
he  did.  The  covenant  to  pay  calls  is  not  absolute,  but 
qualified  by  the  subsequent  clauses.  The  shareholders 
covenant  that  they,  or  their  executors  or  assigns,  would 
pay  up,  in  nw/WMT  Iheremafter  directed^  the  amoimt  of 
all  instalments  or  calls  to  be  paid  as  ihereinafter  provid- 
ed. One  subsequent  provision  is,  that  they  and  the  other 
shareholders  will  remain  associated  together  for  the  pur- 
pose of  the  trade ;  that  the  surplus  of  the  income  shall  be 
divided  amongst  the  shareholders;  and  that  no  assignees  of 
a  bankrupt  shall  be  entitled  to  become  shareholders  in  the 
capital,  but  they  shall  be  entitled  to  sell  the  shares  upon 
leaving  with  the  secretary  the  official  copy  of  the  docu- 
ments necessary  to  establish  the  bankruptcy,  and  the 
estate  (i.  e.)  right  of  the  assigneea 

From  this  it  would  appear,  that,  in  the  event  of  bank- 
ruptcy, which  ordinarily  dissolves  all  partnerships,  and 
leaves  the  assignees  the  share  of  the  bankrupt  and  the 
right  to  have  the  partnership  fund  divided,  and  an  account 
taken  of  the  bankrupt's  share,  the  assignees  in  this  case 
would  have  no  such  right,  but  would  only  have  the  power 
of  selling  the  share  and  substituting  the  purchaser  as  a 
shareholder,  together  with  the  right  to  any  dividends  unpaid 

(a)  5  Exch.  129. 
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less.        before  th«  baokruptey;  all  the  right  <^  the  boakrupt  i&ttn 

Wtum'b      fi^il  ceases,  unleaa  he  has  the  power,  by  a  subeequeot  clua 

8nu[  Foil,    which  will  be  afterwards  noticed,  to  redeem  the  abuei,  it 

V.  the  assignees  refuse  to  exeidse  the  power  of  sdliog  to  t 

purchaser.     A  Eomilar  provision  is   made  in  the  cats  of 

death  or  insolvency,  both  of  which,  like  baakraptcy,  cant 

a  dissolution  of  partQership.     The  bankrupt,  therefore^  hid 

ceased  by  his  bankruptcy  to  be  a  shateholder.    The  nett 

clause,  which  enables  the  board  of  directors  to  make  csSi 

on  all  the  shareholders,  meet  reasonably  and  most  coob- 

tently  excepts  bankrupts,  and  deoeaaed  persons,  and  iud- 

vente,  who  have  all  by  the  previous  provisions  ceased  to 

be  shareholders,  from  being  called  on  to  pay. 

It  is  contended,  that  the  definite  artide  in  this  amp- 
tion,  the  deceased,  and  the  bankrupt;  &c,  means  to  daif- 
nate  that  deceased  whose  executorB,  w  that  bankrupt  wlm 
asmgnees,  have  availed  themselves  of  the  power  <rf  subrtitat- 
ing  other  shareholdeiB  in  the  place  of  the  deoeaMd  s 
bankrupt ;  but  this  would  be  to  add  many  words  to  Al 
sentence,  and  the  definite  article  is  very  intelligiUe  al 
^■^  prn[)er  without  such  an  addition  :  it  means  only  the  jihufr 

holders  who  die  or  become  bankrupts,  and  nothing  can  b« 
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1866. 

Smart  v.  The  Guardians  of  the  Poor  of  the  West      Feb.  7. 

Ham  Union. 


T 


HE  declaration  stated  that  the  plaintiif  sued  ''  The  Guar-  In  August, 

dians  of  the  Poor  of  the  West  Ham  Union"  for  money  pay-  Law  Commia- 

able  by  the  defendants  to  the  plaintiff  for  work  and  labour  o^^Jjade*'*. 

done  by  the  plaintiff  for  the  defendants  at  their  request  der  the  4  &  5 

Will  A  c  76 

Plea — ^Never  indebted;  upon  which  issue  was  joined.         directed  the ' 
At  the  trial,  before  MaHva,  R,  at  the  London  Sittings  in  SJJSdnikfn* 
last  Michaelmas  Term,  it  appeared  that  the  West  Ham  Joappointacol- 

,  .  lector  of  poor 

Union,  of  which  the  defendants  were  guardians,  consisted  rate  for  the 
of  the  parishes  of  Walthamstow,  Leyton,  Woodford,  and  ^riJedtiierein; 
Wanstead;   and  that  the  plaintiff  sought  to  recover  the  ^^^^hS^t 
sum  of  802. 199.  6d.,  for  poundage  due  to  him  on  the  col-  he  should  be 
lection  of  poor  rates  for  the  parish  of  Wanstead.    The  poundage. 
plaintiff  was  appointed  collector  of  the  poor  rate  for  the  ^^r^d^tiea 
West  Ham  Union  under  the  following  circumstances:  On  hewaarequir- 

ed  to  pay  the 

the  ,19th  of  August^  1836,  the  Poor  Law  Commissioners,  in  sums  collected 

execution  of  the  powers  vested  in  them  by  the  4  &  5  Will.  eroftheUnion. 

4,  a  76,  made  the  following  order: —  ISd  "fter  the' 

"We  hereby  order  and  direct  that  the  guardians  of  the  pawing  of  the 

5  A  6  Will   A 

West  Ham  Union  shall,  within  one  month  from  the  date  &  69,  which  in- 
of  this  order,  appoint  one  or  more  fit  and  proper  person  or  ^^2^2n8o?° 
persons  to  be  the  collector  or  collectors  of  the  poor  rates  of  *^®  P<^''»  *^^« 

*  ^  -^  above-men- 

such  of  the  several  parishes  comprised  therein  as  the  said  tioned  guar- 
guardians  may  deem  to  require  a  collector;  and  shall,  as  suanceof^^ 

above  order, 
by  a  resolution 
of  the  board,  appointed  the  plaintiff  collector  of  poor  rates  for  the  Uuion  at  the  poundage 
preacribed,  which  appointment  was  afterwards  sanctioned  by  the  Poor  Law  Commissioners. 
The  i  At  5  WilL  4,  c.  76,  s.  46,  enacts,  that  the  salaries  of  collectors  shall  be  chargeable 
upon  and  payable  out  of  the  poor  rates,  and  shall  be  recoverable  against  the  overseers  and 
guardians  oy  all  such  ways  and  means  as  the  salaries  of  assistant  overseers  or  other  paid 
officers  of  any  parish  or  union  are  recoverable  by  law.  The  plaintiff  collected  the  rate  until 
1860,  and  from  time  to  time  paid  the  monies  so  collected  to  the  treasurer  of  the  Union 
withoutVetaining  his  poundage,  which  was  paid  to  him  by  all  the  pckrishes  except  one.  The 
plaintiff  having  sued  the  guaidians  for  the  amount: — Held,  that  they  were  not  liable;  for, 
being  a  corporation,  they  could  not  bind  themselves,  except  by  a  contract  imder  seal:  and, 
SMuming  that  the  appointment  was  valid,  though  not  under  seal,  still  the  power  to  appoint 
to  ihm  office  at  a  salary  did  not  imply  that  the  persons  appointing  should  pay  the  salary, 
for  the  statute  expressly  made  it  chai^geable  on  the  poor  rate. 
Sen%Me,  that  the  plaintiff  might  have  deducted  his  poimdage  from  the  sums  collected. 


EXCHBQUKR  BEPORIS. 

Boon  as  coDveaieatly  may  be  aAer  Bucb  appointmeiLt,  npA 
the  same  to  us  the  said  Poor  Iaw  CommissioDen,  in  order 
that  we  may  approve  or  disallow  the  same,  or  give  nd 
other  directions  thereon  as  the  case  may  require.  And  in 
case  and  so  often  as  any  person  so  appointed  shall  die  or 
resign,  or  he  removed,  the  said  hoard  of  gnardians  A^ 
as  soon  as  conveniently  m&y  be  after  snch  death,  redgnt- 
tion,  or  removal,  proceed  in  like  maoner  to  a  new  sppoinl- 
ment 

"  And  we  do  hereby  further  order  and  direct,  that  ndi 
of  the  said  collectors  shall  be  paid  by  the  poundagu  foUow- 
ing;  (tiiat  is  to  say,)  where  the  sum  received  by  the  adlse- 
tor  irom  any  one  party  at  any  ooe  time  ezoeeds  SL,  d> 
poondage  on  such  sum  shall  be  after  a  rate  not  ezcsedof 
four  pence  in  the  potmd ;  but  where  the  sum  received  fioi 
any  one  party  at  any  one  time  shall  be  equal  to  or  1m 
than  3L,  the  poundage  shall  be  after  a  rate  not  ezoeeffinf 
eight  pence  in  the  pound ;  and  also  by  a  poundage  not  tf 
ceeding  ten  per  cent  on  the  mou^  oallected  in  iiiiwjiwfc 
of  money  advanced,  or  of  relief  administered  by  way  dlfl 
loan,  and  on  money  received  from  the  relatives  of  paupSB  % 
either  by  attachment  of  wages  or  otherwise. 
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(The  order  then  directed  that  persons  appointed  should 
give  security.) 

"And  we  do  hereby  further  order  and  direct^  that  the 
treasurer  of  the  said  Union  shall  receive  all  monies  ten- 
dered to  be  paid  to  the  churchwardens  and  overseers  of  any 
parish  in  the  said  Union  for  which  a  collector  or  collectors 
shall  be  appointed  under  this  order,  and  shall  place  the 
monies  so  paid  to  the  credit  of  such  churchwardens  and 
overseers. 

"  And  that  the  said  treasurer  shall  pay  and  satisfy,  out 
of  any  monies  for  the  time  being  in  his  hands  on  ac- 
count of  the  churchwardens  and  overseers  of  any  such 
parish  as  aforesaid,  all  cheques  and  drafts  signed  by  the 
majority  of  the  churchwardens  and  overseers  of  such  parish. 

*  And  we  do  hereby  further  order  and  declare,  that  the 
said  monies  so  paid  to  the  credit  of  the  churchwardens  and 
overseers  of  any  such  parish  as  aforesaid  shall  be  applied  to 
such  and  the  same  purposes  as  the  same  would  by  law  have 
been  applicable  to  in  case  the  same  had  been  collected  by 
the  churchwardens  and  overseera 

"Given  under  our  hands  and  seals  the  19th  day  of 
August,  1836. 

"S.  Frankland  Lewis. 
"J.  Q.  Shaw  Lefevre. 
"Geo.  Nichoua" 
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At  a  meeting  of  the  board  of  guardians  of  the  West  Ham 
Union,  held  on  the  4th  of  June,  1847,  the  following  minute 
was  entered  on  the  minute  book : — 

"The  board  proceeded  to  the  election  of  a  collector  for 
the  several  parishes  of  Walthamstow,  Leyton,  Woodford, 
and  Wanstead,  in  this  Union,  in  the  place  of  Mr.  Thomas 
Barber,  deceased,  the  guardians  having  been  specially  simi- 
moned  for  that  purpose,  pursuant  to  a  resolution  of  the 
board  on  the  2l8t  ult"  (The  minute  then  proceeded  to 
state  that  several  candidates  appeared  personally  before  the 
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baud,  and  tliat  th«  ra&jori^  of  tbe  votea  of  tlte  j 
■was  in  favour  of  'Hi.  Dorwood). 

Wlmeapm  Mr.  Dwrid  Donrood  was  afi<!rwut]s,  oa  i 
shev  of  haad^  amBUDOody  declared  duly  elected  and  ip- 
pcmtod  aa  f^JWW'  &«  the  aaid  paiuhes  of  Walthamstmr, 
L^fcs,  Woodfotd.  and  Wanstcsd  acoradingly,  to  be  paidl^ 
apoond^eof  Sd,  io  tbe  pound  for  all  somst:^  3/.  uidimdci, 
and  for  aO  Bams  exoecdii^  3L,  id.  in  tbe  poond ;  alaa  fort 
poondage  not  exeeding  10  per  cenL  on  the  mooer  coUectd 
in  repaymexits  of  mocef  advanced,  or  of  r^ef  adminiatcnd 
by  way  of  loan,  aad  on  momey  recovered  &om  the  rektiKi 
of  panpers  either  by  attachment  of  wa^es  {«  othermw;  ii 
coctsidenutHi  of  vhicfa  he  the  said  collector  is  to  foSam 
the  sereral  duties  requited  of  soch  officer  by  the  nlnal 
crdexs  of  ihe  Poor  Iaw  ComminMn. 

R«eolTed — '  That  th«  fbregoii^  a|qxHntiaeDt  be  reportej 
to  the  Poor  Iaw  Commifdoners  for  th«ir  approvaL" 

At  a  meeting  of  the  board  of  gaardians  of  the  West  Hm 
Unioo,  bcld  on  the  9th  of  July,  1S17,  the  following  nunnli 
■B  entered  in  the  minnte  book — 

".Thb  board  proceeded  to  take  into  conaidersticHi  a  UMx 
from   3lr.  Donrood.  elector,  addressed   to  the  boaid  Ot 
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wood,  who  at  his  own  request,  by  permission  of  this  board, 
resigns  the  same. 

"  That  Mr.  Dorwood  be  re-appointed  to  his  former  office 
of  relieving  officer  in  the  place  of  Mr.  Smart;  and  that  this 
resolution  and  minute  of  the  said  appointment  be  submitted 
to  the  Poor  Law  Commissioners  for  approval'' 

On  the  10th  of  July,  1847>  the  board  of  guardians  trans- 
mitted to  the  Poor  Law  Commissioners  copies  of  the  above 
minutes,  and  requested  their  sanction  to  the  exchange  of 
offices.  After  some  correspondence,  on  the  30th  of  July, 
1847,  an  assistant  secretary  of  the  Poor  Law  Commis- 
sioners wrote  to  the  board  of  guardians  a  letter,  containing 
the  following  passage:  "  I  am  to  state  that  the  Commis- 
aoners  approve  of  the  acceptance  by  the  guardians  of  Mr. 
Smart's  resignation  of  the  office  of  relieving  officer  of  the 
parishes  of  Walthamstow,  Leyton,  Woodford,  and  Wan- 
stead  ;  and  the  Commissioners  sanction  his  appointment  to 
the  office  of  collector  of  poor  rates  for  the  above-mentioned 
parishes,  at  the  poundage  prescribed  in  the  Commissioners' 
order  of  the  19th  of  August,  1836,  as  proposed  by  the  guar- 
diansw" 

The  plaintifi^  having  given  the  required  security,  pro- 
ceeded to  collect  the  poor  rate  from  the  above-mentioned 
parishes  until  the  year  1850,  when  he  resigned.  From 
time  to  time  he  paid  the  monies  collected  by  him  to  the 
treasurer  of  the  Union,  to  the  separate  account  of  each 
parish,  without  retaining  his  poundage,  and  the  poundage 
had  been  paid  to  him  by  all  the  parishes  except  that  of 
Wanstead. 

It  was  objected  on  behalf  of  the  defendants,  first, 
that  the  appointment  of  the  plaintiff  was  invalid,  it  not 
having  been  made  imder  seal ;  secondly,  that  the  defend- 
ants could  not  be  bound  except  by  a  contract  under  seal ; 
thirdly,  that  the  defendants  were  not  the  parties  liable  to 
pay  the  poundage.     The  learned  Judge  directed  a  verdict 
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for  the  pluutifi^  reserving  leave  to  the  defeudaats  to  nton 
to  enter  a  nonsuit. 


or  THi  Edwin  James  having  obtained  a  rule  nisi  accOTding^j. 


Bratnwell  and  Raytnond  now  Rhewed  caus& — Fint,  the 
appointment  of  the  plaintiff  was  valid,  though  not  nnds 
seal  The  rule  with  respect  to  conunon  law  coipon- 
tions  does  not  apply  to  a  statutory  corporation  of  tha 
kind.  The  4  &  5  Will  4,  c.  76  a  46,  empowen  tin 
Poor  Law  Conunissioners  to  direct  overseers  and  gnu- 
dians  to  appoint  paid  officers  for  superintending  or  aaii^ 
ing  in  the  administration  of  the  relief  uid  em^ajiotA 
of  ihe  poor.  Under  that  provision  the  ConrniiaswiMM 
in  the  year  1836  made  the  order  in  question.  At  Ari 
time  the  guardians  were  not  a  corporation.  The  cut  rf 
Regirta  v.  The  Poor  Law  Com/miaaionera,  Re  CamArU/i 
Union  (a),  afterwErds  decided,  that,  where  the  Oow- 
niissionera  form  several  parishes  into  a  Union,  but  not  fcr 
the  purpose  of  mting,  they  have  no  power,  under  the  46tli 
section  of  the  4  &  5  Will  4,  c.  76,  to  order  the  appoinfr 
ment  of  a  collector  of  poor  rates,  since  he  is  not  an  officii 
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ment  by  a  resolution,   there  is  nothing  in  the  statute  to 
disqualify  them  from  so  doing.     In  Regina  v.  Oreene  (a), 
it  was  objected  that  an  appointment  of  this  kind  was  a 
grant  which  the  guardians  should  have  made  under  seal ; 
but  the  Court  held,  that,  whether  the  collector  was  rightly 
elected  or  not,  the  allowance  of  his  salary  was  valid,  being 
made  pursuant  to  an  unrescinded  order  of  the  Commis- 
sioners.    [Parke,  B. — There  the  question  was  not,  whether 
the  guardians  were  liable  to  pay  the  money,  but  whether, 
having  paid  it,  the  sum  ought  to  be  allowed  in  the  Union 
accounts].   The  only  sums  which  could  be  properly  charged 
in  account,  were  those  which  the  guardians  were  liable  to 
pay.     But  further,  assuming  that-  the  rule  of  laW  applies 
to  such  a  corporation,    an    appointment    of  this  kind  is 
within  the  exception.     In  Com.  Dig.  "Franchises"  (F.  13), 
it  is  said,  "  But  a  corporation  which  has  a  head  may  give 
a  personal  command,  and  do  small  acts  without  deed  ;  as  it 
may  retain  a  servant,  a  oook,  butler,"  &c.     The  authorities 
there  cited  from  Bro.  Abr.  Corporations  et  Capacities,  47. 
49,  50,  56,  are  collected  in  a  note  to  Arnold  v.  The  Mayor 
of  Poole  (6).     [Parke,  B.,  referred  to  The  Governor  and 
CoTnjHiny  of  Copper  Mines  v.  Fox  (c)].     In  Clarke  v.  The 
Guardians  of  Cuckjield  Union(d),  Wightman,  J.,  says, 
"  This  relaxation  of  the  rule  has  been  gradually  extended,  and 
it  may  now  be  considered  that  the  general  rule,  that  a  cor- 
poration aggregate  csainot  contract  except  by  deed,  admits  of 
an  exception  in  cases  where  the  making  of  a  certain  descrip- 
tion of  contracts  is  necessary  and  incidental  to  the  purpose 
for  which  the  corporation  was  created."     In  Sanders  v. 
St  Neots  Union  (e),  it  was  held,  that  the  guardians  were 
liable  in  respect  of  iron  gates  supplied  to  the  workhouse 
jnder  their  verbal  order.     Wherever  the  contract  is  bind- 
ng  as  against  the  corporation,  they  are  liable,  because  the 
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tlie  guardians  shall  pay  them 
enacts,  that  the  "  salaries  sti 
payable  out  of  the  poor  ratcB, 
able  agtunst  the  overseen  oi 
ways  and  means  as  the  sals 
other  paid  officers  of  any  pa 
by  law."  [Alderscm,  B.— Tl 
make  arat&j  The  same  obji 
of  Clarke  y.  The  Quardiavig 
Chnrchwardens  have  been  h 
though  they  had  no  parochi 
HfiUs  V.  Rydon  (c).  The  [di 
retaining  the  amount  of  his  i 
directed  by  the  order  to  paj 
treasurer  of  the  union. 

Sdvdn  Jo/IMS  and  ZusA  i 
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Parke,  R — I  am  of  opii 
stances  thb  action  cannot  ' 
place,  there  is  no  contract  n 
is  the  appointment;  and  if 
depended  on  the  oonstmctioi 
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the  appointment  was  valid,  still  no  action  will  lie  against 
the  guardians  to  recover  the  arrears  of  salary,  unless  the 
legislature  has  impliedly  directed  the  salary  to  be  paid  by 
the  guardians  as  a  corporation.  If  the  legislature  so 
meant,  an  action  of  debt  would  lie  on  the  Act  of  Parlia- 
ment ;  for  whenever  a  statute  orders  a  simi  of  money  to 
be  paid,  an  action  will  lie  upon  the  clause  in  the  Act  for  its 
recovery.  Therefore  the  question  resolves  itself  into  this, 
whether  or  not  the  Legislature  meant  that  the  guardians 
as  a  corporation  should  pay  the  salary.  The  46th  section 
of  the  4  &  5  Will  4.  c.  76  does  not  say  that  the  salary  is 
to  be  paid  by  the  guardians  themselves,  but  that  it  shall 
be  charged  upon  and  paid  out  of  the  poor  rate  in  the 
manner  and  proportions  fixed  by  the  Commissioners,  and 
shall  be  recoverable  against  the  overseers  and  guardians  by 
all  such  ways  and  means  as  the  salaries  of  assistant  over- 
seers or  other  paid  officers  of  any  parish  or  imion  are  re- 
coverable by  law.  That  is  not  equivalent  to  saying  that 
the  salary  is  to  be  paid  by  the  corporation  of  guardians. 
I  will  take  this  opportimity  of  observing  that  my  Brother 
Wigktman,  in  the  case  of  Clarke  v.  The  Ouardiana  of  the 
Cuckjield  Union  (a),  seems  to  differ  from  the  considered 
judgment  of  this  Court  in  the  case  of  LamprdL  v.  The  jBiZ- 
lericay  Union  (b).  But  I  do  not  think  that  the  4  &  5 
Will  4,  a  76,  and  5  &  6  Will  4,  c.  69,  authorised  boards  of 
guardians  to  bind  themselves  by  contracts  of  that  descrip- 
tion except  imder  seal  In  the  case  of  Sanders  v.  The  St, 
Neats  Union  (c),  I  am  reported  to  have  overruled  the 
objection,  that  the  defendants  could  not  contract  except 
under  seal ;  but  that  is  not  so.  I  allowed  the  case  to 
proceed,  because  I  thought  the  objection  was  apparent  on 
the  record. 
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party  to  pay  this  salary,  since  it  is  chargeable  upon  and 
payable  out  of  the  poor  rate  of  that  parish.  It  is  true, 
the  statute  says  that  it  shall  be  recoverable  against  the 
guardians  by  such  ways  and  means  as  the  salaries  of  as- 
sistant overseers  are  recoverable ;  but  assistant  overseers 
are  not  appointed  by  the  guardians,  they  are  nominated  by 
the  vestry  and  afterwards  appointed  by  two  justices.  That 
subject  was  considered  by  this  Court  in  Holla/ad  v  Lee  (a). 
I  am  clearly  of  opinion  that  in  this  case  the  guardians  are 
Slot  liabla 

Bule  absolute 
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Fd).  8.  Edwabd  Dod,  Administrator  of  Edwabd  Dod,  deceased, 
V.  Ralph  Dod  and  William  Dod,  Executors  of  Ralph 
DOD,  deceased. 

X  HIS  was  an  action  by  the  plaintiff,  as  administrator  cnm 
testamento  annexe  of  Edward  Dod,  of  Calveley,  against  the 
defendants^  as  executors  of  Ralph  Dod,  of  Chorley. — ^The 
declaration  stated,  that  by  an  indenture^  made  the  28th  of 
March,  1795,  between  Elizabeth  Dod,  widow,  and  John 
Dod,  of  Chorley,  and  Edward  Dod,  of  Calveley  (executrix 
and  executors  of  Edward  Dod,  deceased,  late  of  Chorley), 
of  the  one  part^  and  Ralph  Dod,  of  Chorley,  of  the  other 
^^ertoT^  part,  reciting  that  the  said  Edward  Dod,  of  Chorley,  by  his 

last  will,  dated  the  2nd  of  January,  1786,  after  making  cer- 
tain bequests,  gave  all  the  rest  and  residue  of  his  personal 
estate,  money,  and  debts  to  him  owing,  equally  amongst 
his  several  children,  John,  Edward,  Ann,  Samuel,  Ralph, 
Richard,  and  Mary :  he  also  directed  that  his  daughter 
Mary  should  only  receive  5002.,  part  of  her  share  of  his 
personal  estate,  when  she  arrived  at  the  age  of  twenty-one 


ISj  iiid0ntar6, 
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ezecQtorsof 
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one  pert,  and 
R.D.  ofthe 
otiiflr  pert, 
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eqnally 
amongst  his 
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aleodireeted 
that  his 
daughter  M. 
should  only 
receiTe  500^ 
c»f  her  share 
at  the  age  of 
twenty-one, 
and  that  hk 
execotora 

ahoold  place  out  the  remainder  at  interest,  to  be  paid  her  during  her  life,  and,  after  her 
death,  such  remaining  prindpsl  to  be  equally  diyided  amongst  her  ohildroi ;  and,  in  cbm 
of  her  death  without  issue,  amongst  sudi  of  the  testator's  children  as  should  be  then  Iit* 
ing:  that  E.,  one  ofthe  executors,  purchased  a  &rm,  which  he  conveyed  to  R.  D.,  in  con- 
sideration of  2000/.;  that  there  was  in  the  hands  of  the  executors  16202.,  of  which  400L 
was  in  trust  for  M. ;  and  that  the  executors  had  agreed  with  B.  D.,  that  the  said  sum  of 
16001.  should  be  received  by  him  and  applied  towards  the  payment  of  the  purchase  money 
of  20002.  for  the  said  estate,  and  should  remain  in  his  hands,  with  interest  at  41.  lOi.  per 
cent ;  and  that  R.  D.  should  also  be  chargeable  with  such  principal  money  from  tune  to 
time  as  might  become  payable,  agreeably  to  the  will  of  the  testator :  It  was  witnessed,  thati 
in  ocmsideration  of  the  said  sum  of  1600/.  trust  money,  so  by  these  presents  Unl  to  R.  D. 
aa  aforesaid,  R.  D.  covenanted  with  the  executors  to  pay  them,  for  the  use  of  Uie  teetator'i 
children,  interest  for  their  respective  shares  at  the  rate  of  4/.  10«.  per  cent;  and  also  to  pay 
such  principal  money  as  might  become  payable,  fr^m  time  to  time,  agreeably  to  th€  recited  will 
Tlien  followed  a  power  to  receive  the  rents  or  sell  the  premises  on  de£uilt  in  payment  of  the 
interest  or  nrincipal ;  also  a  covenant  by  R  D.  to  pay  the  interest  and  principal  to  the  exe- 
cutors for  the  use  of  the  testator  s  children ;  and  a  covenant  by  the  executor*,  that  R  D. 
miffht,  on  payment  of  interest,  retain  in  his  hands  the  said  sum  of  1600/.,  agreeably  to  tke 
will  of  his  late  father.  All  the  other  children  of  the  testator  died  in  the  lifetime  of  his 
dau^ter  M.,  who  died  without  issue.  The  administrator  of  the  snrviving  executor  hafing 
brou^t  an  action  aaunst  the  executor  of  R.  D.  to  recover  the  400/. : — ffeldy  that  this  was 
money  lent,  which  the  defendant  was  bound  to  pay  to  the  plaintiff,  and  not  to  the  adminis- 
trator de  bonis  non  of  the  original  testator. 
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years  or  day  of  marriage ;  and  did  further  direct  that  his  1865. 
executrix  and  executors  should  place  out  at  interest  the 
whole  of  Mary's  share,  and  continue  the  same  at  interest 
during  her  minority,  and  the  remainder  of  her  share  to 
continue  at  interest^  to  be  paid  her  during  her  life;  and 
after  her  death,  he  directed  such  remaining  principal  money 
•to  be  equally  divided  among  her  children  when  his  execu- 
tors and  executrix  should  think  fit;  and  in  case  of  her 
dying  without  leaving  lawful  issue,  the  remainder  of  her 
share  to  be  equally  divided  amongst  such  of  his  children  as 
should  be  then  living,  &a :  that  the  said  testator,  Edward 
Dody  died  without  having  altered  or  revoked  his  will;  that 
afterwards  the  said  Edward  Dod  (party  thereto),  one  of 
the  executors  of  his  father  Edward  Dod,  purchased  a  farm^ 
which  he  conveyed  to  the  said  Balph  Dod,  his  heirs  and  as- 
signs, or  in  trust  for  him  or  them,  for  the  consideration  of 
20002. :  that  Ann  Dod  married  S.  Harrison,  and  that  Mary 
Dod  married  G.  Beade,  and  had  then  received  their  then 
distributive  shares  of  their  respective  legacies,  so  payable 
under  the  will:  and  that  there  appears  to  be  now  in  the 
hands  of  the  said  executrix  and  executors  the  fidl  simi  of 
1620Z.,  viz.  90W.  in  trust  for  Richard  Dod,  3202.  in  trust 
for  Ann  Harrison,  and  4002.  in  trust  for  Mary  Beade;  and 
that  the  said  Elizabeth  Dod,  John  Dod,  and  Edward  Dod, 
the  executrix  and  executors  as  aforesaid,  have  consented 
and  agreed,  to  and  with  the  said  Balph  Dod,  that  the  said 
sum  of  16202.,  the  undivided  shares  of  the  said  Bichard 
Dod,  Ann  Harrison,  and  Mary  Beade,  shall  be  received  by 
him  the  said  Balph  Dod,  and  be  applied  by  him  towards  the 
payment  of  the  said  purchase  money  of  20002.  for  the  said 
estate,  and  shall  remain  in  his  hands,  with  interest^  payable 
after  the  rate  of  42.  10s.  -per  cent,  to  the  said  executrix  and 
executors^  or  to  the  said  Bichard  Dod,  Ann  Harrison,  and 
Haiy  Beade;  and  that  the  said  Balph  Dod  shall  also  be 
chargeaUe  with  such  principal  money  or  monies,  from  time 
to  time,  as  may  become  payable  agreeably  to  the  wUl  of  the 
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eaid  teatator,  all  interest  for  the  said  principal  sums  Laving 
been  paid  to  Uie  day  of  the  date  hereo£ — The  indentuie 
then  witnessed,  that  for  and  in  con^deration  of  the  said 
euni  of  16202.  trust  money  so  by  these  presents  letii  to  tie 
said  Balph  Dod  as  aforesaid,  he  the  said  Ralph  Dod,  for  him- 
self, his  heirs,  executors,  and  administrators,  doth  coTenud) 
promise,  and  agree,  to  and  with  the  said  Elizalieth  Dod,' 
John  Dod,  and  Edward  Dod,  executrix  and  executors  u 
aforesaid,  that  he  the  said  Balph  Dod,  his  heirs,  execuUm^ 
administrators,  or  assigns,  shall  pay  unto  the  said  eiecutiii 
and  executors,  or  the  surrivors  of  them,  for  the  use  of  tha 
Baid  Richard  Dod,  and  to  the  said  Ann  Harrison  and  Maiy 
Beade  interest  for  their  respective  shares  at  the  rate  d 
4il.  lOs.  per  cent,  per  annum;  and  also  shall  and  will  psf 
such  principal  money  or  monies  as  may  become  due  aod  pay- 
able, from  time  to  time,  agreeably  to  the  said  recited  wi/i— 
Then  followed  a  proviso,  that  on  default  in  payment  of  Uie 
interest  or  principal  in  six  months  after  demand,  the  eieoD- 
trix  and  executors  might  receive  the  rents,  or  sell  aoy  pnt 
of  the  premises  that  would  pay  the  interest  and  priucipaL— 
The  indenture  also  contained  a  covenant  by  Balph  Dod  fix 
payment  to  the  said  executrix  and  executors  of  the  inteiot 
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vhidi  she  was  to  receive  at  the  age  of  twentyrone,  or  on  iBrtrK 
her  marriage;  and  that  all  the  other  children  of  Edward 
Dod,  of  Chorley,  died  in  the  lifetime  of  the  said  Mary,  who 
was  his  daughter^  and  who  died  without  leaving  issue;  and 
that»  in  the  evients  aforesaid,  the  said  4001.  was  not,  upon 
the  death  of  the  said  Mary,  bequeathed  or  disposed  of  by 
the  said  Edward  Dod,  of  Chorley,  and  the  same,  within  the 
meaning  of  the  covenant  in  the  said  indenture,  became, 
upon  the  death  of  the  said  Mary,  payable  to  and  amongst 
divers  persons,  and  a  reasonable  time  for  the  payment 
thereof  elapsed  after  the  death  of  Mary  and  before  the 
suit — The  declaration  then  allied  as  a  breach,  the  non- 
payment of  the  principal  sum  of  4002.  by  the  said  Ralph 
Dod,  or  his  heirs,  executors,  administrators,  or  assigns. 
Demurrer  and  joinder. 

Hugh  Hill  {Simpson  with  him)  in  support  of  the  demur- 
rer (Jan.  24). — The  questions  are,  first,  whether  the  de- 
fendants, as  executors  of  Ralph  Dod,  are  under  this  deed 
Uable  to  pay  the  principal  sum  of  400Z. ;  and  if  so,  secondly, 
whether  they  are  liable  to  pay  it  to  the  plaintiff.  Those 
questions  depend  entirely  on  the  construction  of  the  con- 
tract entered  into  by  Ralph  Dod.  By  that  contract  he  is 
to  retain  the  principal  money  on  payment  of  interest ;  but 
he  is  to  become  chargeable  with  such  principal  money  as 
may  become  payable,  agreeably  to  the  wiU  of  the  original 
testator.  Now  Mary  Reade  died  without  issue,  having  sur- 
vived all  her  brothers  and  sisters.  The  will,  therefore,  does 
Hot  provide  for  the  application  of  this  money.  It  is  a 
lapsed  legacy,  and  the  law  gives  it  to  the  next  of  kin  of  the 
original  testator.  Therefore,  assuming  that  the  defendants 
are  liable  to  pay  this  400Z.,  they  are  only  liable  to  pay  it  to 
a  party  claiming  as  administrator  de  bonis  non  of  the  original 
testator.  [Alderaon,  B. — How  can  the  principal  be  paid 
agreeably  to  the  wiU,  when  the  will  does  not  provide  for  its 
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the  testator's  next  of  kin.  [Alderaon,  B. — The  covenant 
is,  to  pay  the  money  to  the  persons  entitled  to  it  under  the 
will  An  administrator  de  bonis  non  does  not  take  under 
the  will ;  be  takes  because  there  is  no  specific  bequest — 
Parke,  B. — If  the  transaction  amounts  to  a  loan,  there  are 
ample  words  to  shew  that  the  money  is  to  be  repaid  to  the 
person  who  lent  it]  According  to  the  true  construction  of 
the  deed,  the  defendants'  testator  was  bound  to  pay  the 
money  to  the  administrator  de  bonis  non  as  soon  a8  he  was 
appointed 

Pahke,  B. — ^The  plaintiff  is  entitled  to  judgment  It  is 
perfectly  clear  that  this  is  a  loan  of  money,  with  an  agree- 
ment to  repay  it  to  the  person  who  lent  it 

Aldebson,  B. — ^The  plaintiff  is  responsible  to  the  ad- 
ministrator de  bonis  non,  and  it  would,  therefore,  be  strange 
if  he  were  not  entitled  to  receive  it 

Platt,  B.,  and  Mabtin^  B.,  concurred. 

Judgment  for  the  plaintiff. 


ExcmsQimB  aEPOBTa: 


The  Attobnet-Gejieral  or  the  Prince  of  Wales  i 

The  Bristol  Wateeworks  Compant. 
Information.— The  count  stated,  that,  at  the  sei 
times  of  the  committing  of  the  grievances,  &c.,  hia  Kt]^ 
Highness  the  Prince  of  Wales  was  seised  in  his  demesne  i 
of  fee.  in  right  of  hifi  Duchy  of  Cornwall,  of  and  in 
closes  of  land,  with  the  appurtenances,  situate  iu  the  i 
of  Somerset;  and  his  Royal  Highness  the  Prince, 
and  at  the  said  several  tJmes,  of  right  ought  to  have 
and  enjoyeii,  and  still  of  right  ought  to  have  and  enjoy, 
benefit  and  advantage  of  the  water  of  a  certain  EtreAO 
watercourse  there,  called  the  River  Chew,  which  had  I 
used  to  run  and  flow,  and  during  all  the  time  aforeeudj 
right  ought  to  have  run  and  flowed,  and  sttU  of  right  (Kl^ 
to  run  and  flow,  unto  and  into,  through,  over,  and  conl^B^ 
ous  to  the  said  closes  of  land  for  the  fertilising  and  improw- 
ment  of  the  soil  of  the  said  closes,  and  for  the  irrigating  ud 
watering  thereof,  and  for  other  useful  purposes. — The  count 
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of  land,  to  wit,  by  drawing  oflF  the  same  at  a  point  higher         1855. 
up  the  said  stream  or  watercourse  than  the  said  closed,  by      att.-Qen. 
means  of  ceytain,  to  wit,  twenty  pipes,  cuts,  channels,  sluices,       Bristol 

and  aqueducts,  unto  and  into  certain,  to  wit,  ten  basins  and  Waterworks 

CoMPAir*. 
reservoirs  of  great  depth  and  length,  to  wit,  &c.,  and  thereby, 

at  each  of  the  several  times  aforesaid,  prevented  and  hin- 
dered the  water  of  the  said  stream  or  watercourse  from 
running  and  flowing  in  so  ample  and  beneficial  a  manner 
as  it  ought,  and  otherwise  would  have  done,  unto  and  into, 
through,  over,  and  contiguous  to  the  said  closes  of  land,  for 
the  fertilisation  and  improvement  of  the  soil,  &c. 

Plea. — That  his  Eoyal  Highness  the  Prince  of  Wales 
ought  not,  before  and  at  the  several  times  in  the  said  count 
in  that  behalf  mentioned,  of  right  to  have  had  and  enjoyed, 
nor  still  of  right  ought  to  have  and  enjoy,  the  benefit  and 
advantage  of  the  water  of  the  said  River  Chew;  nor  had  the 
same  been  used  to  run  and  flow,  nor  during  all  the  time 
aforesaid  of  right  ought  to  have  run  and  flowed,  nor  still  of 
right  ought  to  run  and  flow,  unto  or  into,  through,  over,  or 
contiguous  to  the  said  closes  of  land,  in  the  said  count  men- 
tioned, for  the  fertilising  and  improvement  of  the  soil  of  the 
said  closes,  or  for  the  irrigating  and  watering  thereof,  or  for 
other  useful  purposes,  as  in  the  said  count  is  alleged :  con- 
cluding to  the  country. — Upon  which  issue  was  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Somerset 
Assizes^  it  appeared  that  the  Prince  of  Wales  was  seised 
in  fee,  in  right  of  the  Duchy  of  Cornwall,  of  the  manors 
of  Widcombe  and  West  Harptree  in  Somersetshire, 
through  which  the  River  Chew  flows.  The  defendants  were 
incorporated  by  the  9  &  1 0  Vict.  c.  ccxxii.  for  the  purpose 
of  supplying  the  city  of  Bristol  with  water.  That  Act  em- 
powered them  to  take  the  water  of  the  River  Chew,  on  com- 
pljring  with  certain  conditions  (a).  Their  works  were  com- 
pleted in  1849,  and  a  sum  of  money  was  paid  by  them  to 

(a)  Sect.  29.  "Provided  also,  tain,  take,  or  use  for  the  pur- 
and  be  it  enacted,  that  before  pose  of  supplying  the  works 
tbe  company  shall  divert,    de-      of   the    company    any    of  the 
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IS5S. 

Bristol 
Tatikwores 


the  Buke  for  permission  to 
land.      After  the  vorka  of 


cany  their  japes  througli  hk 
the  company  had  come  mto 
opetatioD,  a  claim  was  made  on  behalf  of  the  Duke  lor 


waters  of  the  said  river  Chew, 
or  of  the  apringH  and  atreams 
tributary  thereto,  thej  ehall  at 
their  own  eipense  make,  con- 
etruct,  and  coinplet«lj  finiah  at 
the  placM  defined  upon  the  plan 
three  reBerroira,  capable  of  oon- 
taining  together  not  lees  than 
twenty>four  million  cubic  feet 
of  water,  for  the  purpose  of  pro- 
vidiDg  A  svppl  J  of  water  for  the 
milla  and  works  on  the  said  river 
Chew  and  the  br&uchea  thereof, 
and  also  shall  make  and  con- 
struct all  Buch  dams,  cuts,  chtui' 
uela,  bjewsshea,  weir«,  sluicea, 
gauges,  and  other  worka  as  maj 
be  necessarj  for  coaveying  the 
said  waters  luto  and  filling  the 
said  reaerroira,  and  for  measur- 
ing, drawing  off,  and  empt^ng 
the  same  for  the  use  of  Ui«  sud 


to  divert  or  take  or  in  Uf 
manner  interfere  with  the  ntar 
flowing  or  passing,  or  whidibit 
for  the  powers  of  this  Act  mi^ 
flow  or  pass,  into  the  md  riwr 
Ch«w,  nnleaa  and  nntil  wtim, 
after  the  rate  of  tweWs  caUe 
feet  per  aeeond,  for  twelve  honi 
of  each  and  every  day,  shcS  bi 
passing  down  the  said  rifv 
from  and  ont  of  the  said  nsv- 
voirs  for  the  nse  of  the  oeeofmt 
of  the  several  mills  and  mfa 
on  or  near  the  same;  and  ia 
order  better  to  aaoertain  tkti* 
tnal  quantity  of  water  from  llM 
to  time  passing  down  flie  aU 
river  from  and  ont  of  tlw  ail 
reservoirs,  proper  wwi,  gs^lH 
and  other  neoessarj  wtAs  Ml 
be  set  np  trader  the  st^K^ 
tendenoe  and  contrd  ^twD  i^ 
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compensation  for  the  loss  of  the  means  of  irrigatmg  the         ib55. 
Duchy  lands,  by  reason  of  the  abstraction  by  the  company      Arr^amr 

of  the  water  of  the  River  Chew.     In  1853,  the  16  Vict  c.  »• 

..  ,  .  Bristol 

vu.  passed,  to  enable  the  company  to  raise  an  additional  Watebwobm 

sum  by  loan,  and  to  amend  the  former  Act     This  Act  was        ompant. 

opposed  by  the  ofl&cers  of  the  Duchy,  and  at  their  instance 

the  15th  section  (a)  was  inserted.    After  the  passing  of  that 

Act,  the  defendants  continued  to  take  the  water  as  they  had 

before  done.     It  was  proved  on  the  part  of  the  Duke  that 

the  defendants'  use   of  the  water  deprived   him   of  the 


Bet  that  the  said  three  reservoirs 
and  works  are  duly  made  and 
completed,  shall  for  all  purposes 
whatever  be  conclusive  evidence 
thereof;  provided  always,  that 
such  two  justices  of  the  peace 
may,  at  the  expense  of  the  said 
company  in  all  things,  call  in 
and  employ  an  engineer  to  aid 
and  assist  them  in  deciding  and 
determining  upon  the  application 
of  the  said  company  for  such 
certificate,  and  also  upon  such 
disputes  and  differences  as  afore- 
said.** 

Sect  32.  ^Provided  always, 
and  be  it  enacted,  that,  until  it 
shall  be  proved  to  the  satisfac- 
tion of  such  two  justices,  and 
shall  be  so  certified  by  a  declara- 
tion in  writing  under  their  hands, 
that  the  said  three  compensation 
reservoirs  have  been  completely 
finished  and  filled  with  water, 
and  rendered  capable  of  retain- 
ing and  discharging  such  water, 
it  shall  not  be  lawful  for  the 
company  in  any  manner  to  ap- 
propriate or  divert  the  river 
Chew,  or  any  springs  or  streams, 
or  any  parts  thereof;  and  all 
expenses  attending  the  reference 
to  such  justices  shall  be  borne 
and  paid  by  the  said  company. 


unless    the  said  justices   shall 
otherwise  order." 

(a)  Sect.  15.  "Nothing  con- 
tained in  this  Act,  or  in  'The 
Bristol  Waterworks  Act,  1846,' 
or  the  other  Acts  herein  re- 
cited or  referred  to,  shall  ex- 
tend to  authorise  the  company 
to  purchase,  take,  use,  or  inter- 
fere with  the  land,  soil,  or  water, 
or  any  rights  in  respect  thereof, 
belonging  to  her  Majesty  in  right 
of  the  Duchy  of  Cornwall,  with- 
out the  consent  in  writing  of  two 
ormoreof  the  principal  officers  of 
the  said  Duchy,  and  which  con- 
sent such  principal  officers,  or 
any  two  of  them,  are  hereby  au- 
thorised and  empowered  to  give, 
or  belonging  to  the  Duke  of 
Cornwall  for  the  time  being, 
without  the  consent  of  the  said 
Duke,  testified  in  writing  under 
the  privy  seal  of  the  said  Duke 
first  had  and  obtained  for  that 
purpose,  or  to  prejudice,diminish, 
alter,  or  take  away  any  of  the 
rights,  profits,  privileges,  powers, 
or  authorities  vested  in  or  en- 
joyed by  her  Majesty,  her  heirs, 
or  successors,  in  right  of  the 
Duchy  of  Cornwall,  or  in  or  by 
the  Duke  of  Cornwall  for  the 
time  being.** 


888  EXCHEQUER   REPORTS. 

means  of  irrigating  his  land     The  defendants  relied  on  the 
9  &  10  Vict  c.  ccxxii.,  and  a  certificate  of  the  justices, 
_  ^-  raider  the  31st  sect,  that  the  reservoirs  and  works  were 

Bristol  ,  .-it 

Waterworks    duly  mada     On  the  other  hand  it  was  insist^,  uiat  the 

CaMPANT.      defendants  had    not   complied    with   the    conditions  im- 
posed by  the  30th  section. 

It  was  objected  on  the  part  of  the  Duke,  firsts  thai, 
upon  the  issue  raised  by  the  plea,  the  defendants  could  not 
avail  themselves  of  the  provisions  of  the  9  &  10  Vict.  c. 
ccxxii ;  secondly,  that  the  defendants  were  bound  to  prove, 
as  a  condition  precedent  to  their  right  to  take  the  water, 
that  they  had  complied  with  the  requisites  of  the  30th 
section  ;  thirdly,  that  the  15th  section  of  the  16  Vict  a  vii 
had  a  retrospective  operation,  and  prevented  them  from 
interfering  with  the  water  belonging  to  the  Duke  without 
his  consent.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them. 

Butt,  in  the  following  Term,  obtained  a  rule  nisi  accord- 
^S^J  >  against  which 

Alexander,  Montague  Smithy  and  Maynard  shewed  cause 
(Nov.  24). — First,  upon  these  pleadings  the  defendants  were 
not  at  liberty  to  give  in  evidence  the  Act  of  the  9  &  10  Vict 
c.  ccxxiL  If  they  had  specially  pleaded  the  powers  con- 
ferred by  this  Act,  the  Attorney-General  might  have  re- 
plied, that  they  had  not  complied  with  the  conditions  re- 
quired by  the  30th  section.  Secondly,  assuming  that  the 
Act  might  be  given  in  evidence,  the  Defendants  were  bound 
to  prove  that  they  had  performed  all  conditions  precedent 
to  the  exercise  of  the  powers  conferred  by  it.  They  have 
only  a  right  to  take  water  from  the  river,  subject  to  certain 
restrictions;  but  it  was  not  shewn  that  they  had  complied 
with  the  requisites  of  the  30th  section.  Thirdly,  the  15th 
section  of  the  16  Vict.  c.  vii.  is  retrospective  in  its  operation, 
and  prevents  the  defendants  from  interfering  with  any  water 
belonging  to  the  Duke  of  Cornwall  without  his  consenl 
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The  introduction  of  the  words  "  or  in  the  Bristol  Water-      ^  1855.^ 
works  Act,  1846,"  shews  the  intention  of  the  Legislature      ATT.aBK. 
that  the  enactment  should  be  retrospective.     That  Act  did       Bristol 
not  give  the  Defendants  an  absolute  right  to  the  water,  but  ^nJ^^^Y** 
only  enabled  them  to  take  it  de  die  in  diem.     It  being, 
therefore,  a  right  in  the  nature  of  a  continuous  exercise,  the 
power  to  use  it  under  the  first  Act  ceased  on  the  passing  of 
the  second. 

The  Court  then  called  on 

Butt  and  Collier  to  support  the  rule. — The  defendants 
proved  all  that  was  necessary  to  establish  their  right  to  the 
water.  According  to  the  argument  on  the  other  side,  they 
would  be  bound  to  prove  that  the  quantity  of  water  men- 
tioned in  the  3Qth  section  flowed  every  day  from  the  year 
184f8  until  1853.  The  certificate  of  the  justices,  under  the 
31st  section,  was  evidence  for  the  jury  that  the  provisions 
of  the  30th  had  been  complied  with.  [Parke,  B. — By  the 
Act  of  1846,  the  Defendants  acquired  no  vested  right  to  the 
water ;  they  could  only  take  it  provided  they  supplied  a 
sufl&ciency  for  the  mills.  Then  the  Act  of  1853  absolutely 
prohibits  them  from  interfering  with  any  water  of  the  Duke 
of  Cornwall,  either  under  the  Act  of  1846  or  that  Act,  with- 
out his  consent]  The  meaning  of  that  enactment  is,  that 
the  defendants  shall  not  acquire  any  fresh  right  to  the 
water  in  question.  It  could  never  have  been  the  intention 
of  the  legislature  to  deprive  them  of  a  right  which  they 
had  already  purchased.  [Parke,  B. — Suppose  the  legisla- 
ture meant  to  prevent  them  from  interfering  with  the  water 
without  the  consent  of  the  Duke,  what  other  words  would 
they  have  used?]  They  might  have  said,  that  the  com- 
pany should  not  "  continue  to  use"  the  water  as  they  had 
heretofore  done.  The  words  "  take ''  and  "  interfere  with" 
imply  some  new  act  The  15th  section  of  the  last  Act  is 
capable  of  a  reasonable  construction,  without  interpreting 

YOh.  X.  M  M  M  EXCH. 


agreed.  (His  Lordahip  the 
ther  or  not  this  plea  is  calci 
the  Defendants  ioeiBt,  is  so 
not  give  judgment  on  that  j 
9  &  10  Vict  c.  ccxxii,  for 
works  Company,  they  were 
from  the  "River  Chew  on  pa 
by  the  29th  section  they  ai 
construct  certain  Teserroirs 
supply  of  water  for  the  mi 
was  contended,  and  prohaU 
complied  with.  There  is  s 
there  was  a  dispute  at  the  i 
ship  read  the  clause.)  Tha 
of  the  company,  and  they  o 
under  that  condition.  AA 
other  Act  of  IWliament 
which  is  both  retrospective 
read  the  15th  section  of  th' 
Act  obtained  by  the  Comps 
empowered  to  raise  an  addi 
preference  sharea  The  Ad 
leges  and  powers,  and  rSnd 
They  could  not  have  obtak 
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the  water  ^^ithout  first  obtaining  the  consent  of  the  Duke         1855. 
of  Cornwall  under  his  privy  seal     It  is  to  be  presumed,      Att.-Gkh. 
that  the  Duke  or  his  advisers,  in  protecting  his  rights,  will       bbwtol 
act  in  a  reasonable  maimer,  and  will  not  impose  on  the  Waterworks 
company  any  improper  conditions;  but  that  must  be  left  to 
their  discretion.     It  was  a  matter  in  dispute,  whether  the 
conditions  imposed  by  the  former  Act  had  been  complied 
with,  and  we  must  presume  that  the  Legislature,  in  giving 
additional  powers  to  the  company,  intended  to  prevent  all 
possibility  of  dispute,  by  leaving  the  matter  entirely  in  the 
discretion  of  the  Duke  or  his  advisers.     We  are  therefore 
of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged. 


Boss  V,  QrEEN.  Feb.  5. 

IN  this  case,  a  writ  of  summons  issued  on  the  14th  of  TheR«g.Q6o., 
March,  1849,  and  on  the  same  day  the  defendant's  attorney  wiU.  4  ™35 
gave  an  undertaking  to  appear.     On  the  10th  of  April,  ^"^P^jjjj^^** 
1849,  and  before  declaration,  the  defendant  obtained  an  terms  bj  the 
order  upon  the  plaintiflF  for  security  for  costs,  he  being  at  c.  76,  s.  68), 
that  time  resident  in  Canada     That  order  remained  un-  ^h^^^F^u 

Tides,  tnat    a 

complied  with  until  the  19th  of  December,  1854,  when  the  plaintiff  shall 
plaintiff  applied  to  a  judge  to  rescind  the  order,  on  the  out  of  Court 
ground  that  he  had  returned  to,  and  intended  to  reside  in,  ^^^^^th^ 
this  countrv.     The  order  was  rescinded,  and  on  the  1st  of  ?P®  y^  ■?«' 
January,  1855,  the  plaintiff  delivered  a  declaration.  summons  is 

returnable," 
does  not  ap- 

Maynard  had  obtained  a  rule  nisi  to  set  aside  the  de-  of^p^*^^[2gi 
claration  on  the  ground  that  the  plaintiff  was  out  of  Court,  stayed  for 

more  than  a 

he  not  having  declared  within  a  year  after  the  writ  of  year  by  an 

.  11  order  for  se- 

summons  was  returnable.  curityforcosta 

But  if  the 
security  be 
given  at  any  time  within  the  year,  the  plaintiff  must  declare  before  its  expiration. 

MMM2 
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1855.  Aspland  shewed  cause  (Jan.  27.) — First,  under  the  cir- 

cumstances of  this  case,  there  was  no  period  from  which  the 
year  would  begin  to  run.  ByB^.  Gen.  HiL  Term,2WilL4, 
r.  So,  "  a  plaintiff  shall  be  deemed  out  of  Court  unless  he 
declare  within  one  year  after  the  process  is  retumaUa" 
The  process  is  returnable  on  the  day  when  it  is  served  on 
the  def^dant.  Here  there  has  been  no  actual  servica 
[MartiTky  R — ^The  undertaking  to  appear  must  be  con- 
sidered for  this  purpose  as  actual  service.  Parke,  B— 
Prima  fede,  the  defendant  ought  to  have  appeared  within 
a  Tear  after  his  undertaking.]  Secondly,  the  application 
should  have  been  to  rescind  the  order  of  the  19th  of  De- 
cemlier,  which  released  the  plaintiff  from  the  obligation  to 
give  security  for  costs.  That  is  an  order  made  in  the 
suit,  and  being  in  force,  it  shews  that  the  suit  is  existing. 
[Alderson,  B. — The  only  question  is,  as  to  the  meaning  of 
the  rule.  Does  it  mean  that  a  plaintiff  shall  be  deemed  out 
of  Court  if  he  does  not  declare  within  the  ye«ir,  although 
he  had  no  power  to  do  so  ?  It  is  possible  that  he  may  not 
be  able  to  give  security  for  costs,  and  if  so,  how  is  he  in 
defeiult  ?]  There  is  no  rule  applicable  to  the  particular  cir- 
cumstances of  this  case.  The  Reg.  Gen.  HiL  Term,  2 
Will  4,  r.  35,  is  repealed  by  the  Eeg.  Gen.  HiL  Tenn, 
1853,  and  its  provisions  are  re-enacted  by  the  15  &  16  Vid 
c.  76,  s.  58.  It  is  true  that  the  latter  rule  has  the  words 
"  save  and  except  as  regards  any  step  or  proceeding  here- 
tofore taken ;"  but  that  means  an  actual  step  or  proceeding, 
not  a  default.  Assmning,  however,  that  the  rule  is  in  force, 
this  is  not  a  case  within  it  The  rule  only  applies  where 
a  plaintiff,  being  at  liberty  to  declare,  omits  to  do  so,  and 
not  where  he  is  prevented  from  declaring  by  the  act  of  the 
defendant  It  is  not  like  the  case  of  a  plaintiff  refusing  to 
deliver  particulars  of  demand.  Here,  the  plaintifif  may 
have  been  unable,  from  poverty,  to  give  security  for  costs; 
and  the  effect  of  holding  that  he  is  out  of  Court,  may  be  to 
cause  the  Statute  of  Limitations  to  bar  his  daim.     lo 
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Minchiner  v.  Martin  (a),  Jervis,  C.  J.,  and  Maule,  J.,  ex-  1856. 
pressed  an  opinion  that  the  rule  as  to  a  term's  notice  did 
not  apply  where  a  plaintiff  was  disabled  from  proceeding 
by  an  order  for  security  for  costs.  In  Unite  v.  Hutu- 
phrey  (b),  the  plaintiff  did  not  declare  imtil  more  than  a 
twelvemonth  after  the  expiration  of  the  rule  which  stayed 
the  proceedings. — He  also  referred  to  KeUy  v.  Brown  (c), 
Ta8»ie  v.  Kennedy  (d), 

Maynard,  in  support  of  the  rule. — ^The  Eeg.  Gen.  Hil. 
Term,  2  Will  4,  r.  35,  was  miade  imder  the  authority  of  the 
11  Geo,  4.  &  1  Will.  4,  a  70,  s.  11,  and  has  the  force  of 
an  Act  of  Parliament.  It  imposed  a  statutory  limitation  on 
the  right  of  a  plaintiff  to  declare,  and  hmited  the  time  to 
twelve  raontlis  afber  the  process  is  returnable.  No  disability 
will  excuse  a  non-compliance  with  that  rule.  The  yeai* 
within  which  the  plaintiff  must  declare  is  to  be  computed, 
not  from  the  time  of  the  defendant's  appearance,  but  from 
the  return  of  the  writ :  Barnes  v.  Jackson  (e).  In  Doe  d. 
Vernon  v.  Roe  (/),  it  was  held,  that  in  an  action  of  ejectment 
the  rule  as  to  a  term's  notice  applied  where  the  proceed- 
ings were  stayed  by  an  order  on  the  plaintiff  to  deliver 
particulars  of  the  premises.  [Alderson,  B. — There,  the 
default  arose  from  the  plaintiff  not  doing  an  act  which  it 
was  competent  for  him  to  have  done.  Here,  it  is  the 
plaintiff's  misfortune  not  to  be  able  to  give  security  for 
costs.  The  judge,  when  he  makes  the  order,  does  not  con- 
sider whether  the  plaintiff  is  able  to  give  security ;  but,  in 
the  other  case,  the  judge  is  satisfied  that  the  plaintiff  can 
give  particulars  of  his  demand.  Parke,  B. — The  particu- 
lars are  in  the  nature  of  a  declaration  :  the  plaintiff  is 
caUed  upon  to  complete  the  statement  of  his  cause  of 
action,  therefore  that  case  stands  on  a  different  footing.]    In 

(a)  12  C.  B.  455.  (cQ  5  D.  &  L.  587. 

(b)  3  Dowl.  P.  C.  632.  (c)  3  Dowl.  P.  0.  404. 

(c)  5  Dowl.  P.  C.  264.  (/)  7  A.  &  E.  14. 
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1865,         Miiickiner  v.  Martin  (a),   Creaewell,  J.,  refers  io  Dot  i 
How  Vernon  v.  Boe,  and  eayi,  "  By  iuial<^7  to  tixaX  case,  Iha 

Qmn  plaintiff  here  might  have  given  security  for  costa  at  id; 
time,  without  giving  a  term's  Botice,  and  might  siao  aff^ 
to  rescind  the  order  for  security,  though  he  coold  not  tib 
any  other  step."  [Alderaon,  B. — ^The  defendant  prerati 
the  pIcdntifF  from  proceeding,  then  vhy  is  he  to  be  deoml 
out  of  Court  because  he  has  not  gone  on  ?  If  it  vw  m, 
no  foreigner  could  sue  unless  he  came  to  this  covnli;.] 
It  is  in  the  power  of  the  plaintiff  to  remove  the  obstada 
If  a  different  rule  be  Established,  it  will  be  eompctenl  fcr 
a  plaintiff  to  proceed  after  a  lapse  of  auy  numl>er  of  yean 
Tlie  object  of  the  defendant  in  obtaining  the  order  is,  not 
to  stay  the  proceedings,  but  only  to  compel  the  plaiDtiff 
to  proceed  according  to  law. 

Cur.  adv.  viJt 


Parke,  B.,  now  said. — In  this  case  the  Court  think  Out 
there  is  no  wiifid  default  on  the  part  of  the  plaintiff.  It 
may  he  that  he  was  incapable  of  finding  security  for  cMiit 
and  if  for  want  of  that  security  he  could  not  decLire,  b» 
was  not  in  default  on  that  account.     Striking  out,  therefore, 


HILARY  VACATION,   18  VICT.  895 

act  of  the  defendant;  consequently  the  case  does  not  fall  1656. 
within  the  same  principle  as  the  former.  The  rule  must  ross 
therefore  be  discharged.  Gbeen 

Aldebson,  B. — We  all  think  that  the  case  would  have 
been  different,  if  the  security  for  costs  was  given  in  the 
course  of  the  year  which  had  already  begun  to  run.  For 
instance,  if  the  security  was  given  six  months  after  the 
service  of  the  writ,  then  the  plaintiff  must  declare  within 
the  following  six  months,  or  he  would  be  deemed  out  of 
Court 

Bule  discharged. 


Phelps  v.  St.  John,  Clerk.  Feb.  13. 

Jf^.  H.  COOKE,  in  last  Michaelmas  Term  (Nov  11),  had  in  the  year 
obtained  a  rule  calling  on  the  Bishop  of  Salisbury  to  shew  deaconry  of 
cause  why  he  should  not  forthwith  return  into  this  Court   ^^p^\  waa,  by 

*'  order  m  coun- 

the  writ  of  fieri  focias  de  bonis  ecclesiasticis  issued  in  this  «!» disaevered 

from  the  dio- 

cause  in  the  year  1840,  upon  the  benefice  of  the  rectory  of  ceaeof  Bi-istol, 
Marston,  in  the  county  of  Dorset;  and  why  he  shoidd  not  at  to  thTdio^ae 
the  same  time  file  with  the  said  writ  an  account  of  all  mo-  of  Saliabury.- 

After  the  an- 

nies  levied  by  him  in  obedience  to  such  writ  nexation,  s., 

who  had  been 
registrar  of 

MoTvtague  Smith  in  last  Term  (a)  shewed  cause ;  and  J??  Bishop  of 

*^  ^  '  Bnstol,  con- 

tinued to  act 
M  registrar  under  the  Bishop  of  Salisbury.  In  the  year  1 84  0,  a  writ  of  sequestration  against 
the  rector  of  a  parish  within  the  archdeaconry  was  directed  to  Uie  then  Bishop  of  Salis- 
bury, and  delivered  to  S.  Sequestrators  were  appointed  under  the  seal  of  the  bishop,  and 
the  writ  remained  in  the  office  of  S.  That  Bishop  of  Salisbury  having  died,  and  a  new 
bishop  haying  been  appointed, — HM,  first,  that  the  succeeding  bishop  was  bound  to  re- 
turn the  writ  directed  to  his  predecessor.  Secondly,  that,  although  the  writ,  if  directed 
to  the  Bishop  of  Bristol,  might  have  been  valid  by  the  6  &  7  WiU.  4,  c.  77,  s.  20,  yet  that, 
under  the  above  circumstances,  it  was  too  late  to  object  to  the  form  of  the  writ. 

SenMe,  that  the  10  &  11  Vict  o.  98,  which  provides  for  the  saving  of  the  powers  of  the 
Ecclesiastical  Courts,  does  not  apply  to  the  act  of  issuing  a  sequestration  upon  a  fieri 
fecias  de  bonis  ecclesiasticis,  by  a  bishop,  in  which  he  acts  as  ecclesiastical  sheriff. 

(a)  Jau.  13  and  16,  before  Pollock^  C.  B.,  Parkey  B.,  Alderson,  B., 
and  Martin,  B. 


I'p'lt 


inll 


!    i 


V. 

St.  John. 
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nected  with  the  sequestration  of  livings  within  the  Arch-  1855. 
deaconry  was  transacted,  and  where  writs  of  sequestration  phklps 
of  such  livings  were  delivered ;  and  it  is  by  no  means  clear, 
indeed,  on  the  contrary,  we  think  it  may  be  collected  from 
the  affidavit  made  in  answer  to  the  application  by  Mr. 
M'Donald,  the  registrar  of  the  diocese  of  Salisbury,  and  the 
secretary  of  the  present  bishop,  that,  in  point  of  fiict,  after 
the  annexation  of  the  archdeaconry  of  Dorset  to  the  dio- 
cese of  Salisbury,  Mr.  Smith  still  continued  to  act  as  regis- 
trar, and  to  keep  the  office  at  Blandford,  and  that  the  busi- 
ness of  the  sequestrations  of  livings  within  the  archdeaconry 
continued  to  be  transacted  there  as  before.  In  this  affida- 
vit, it  is  attempted  to  be  shewn,  that  for  certain  purposes^ 
and  amongst  them,  that  of  sequestration,  the  archdeaconry 
continued  to  be  within  the  diocese  of  Bristol  until  the  2nd 
of  November,  IS-i?;  but  we  have  no  doubt  that,  in  point  of 
fact,  the  office  at  Blandford  was  continued  by  the  then  Bishop 
of  Salisbury,  and  Mr.  Smith  was  permitted  by  him  to  act  In 
this  state  of  things,  some  time  in  the  year  1840,  the  writ  of 
sequestration  of  the  plaintiff  issued,  directed  to  the  Bishop 
of  Salisbury.  It  was  delivered  to  Mr.  Smith,  and  accepted 
by  him.  Two  sequestrators  were  appointed  imder  the 
seal  of  the  Bishop  of  Salisbury,  and  the  writ  is  now  in  the 
office  at  Blandford,  which  seems  to  be  continued  up  to  the 
present  time.  There  were  a  number  of  other  writs  of  se- 
questration issued  against  the  defendant  and  delivered  at 
Blandford  previous  to  the  plaintiff's  writ;  and  the  Court  of 
Queen's  Bench,  in  Easter  Term,  1849,  at  the  instance  of 
the  plaintiff,  made  a  rule  absolute,  that  the  late  bishop  of 
Salisbury  should  return  all  these  writs.  The  defendant 
shortly  afterwards  obtained  an  injimction  in  the  Court  of 
Chancery,  to  restrain  the  plaintiffs  from  acting  upon  this 
rule,  which  continued  up  to  the  last  year,  and  no  return 
was  ever  made. 

In  Trinity  Term  last,  an  application  was  made  to  this 
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mcoeeding  bishop  may  be  called  upon  to  make  a  return  of 
Rrhat  has  been  levied  since  he  came  into  office,  and  to  re- 
turn the  writ:  PhiUipa  v.  Berkeley  (a).  ^  Jobm, 

The  second  and  main  objection  was,  that  the  writ  was 
mrongly  directed,  and  that  it  should  have  been  directed  to 
bhe  Bishop  of  Bristol  It  would  seem  a  great  hardship 
apcm  the  plaintiff  if  this  objection  was  to  prevail  The  writ 
iras  directed  to  the  Bishop  of  Salisbury  after  the  living  of 
the  defendant  was  made  part  of  and  incorporated  into  the 
diocese  of  Salisbury.  It  was  delivered  to  and  received  by 
the  person  to  whom,  and  at  the  office  where  such  writs 
were  always  delivered,  and  the  appointment  of  the  seques- 
kators  was  made  under  the  official  seal  of  the  Bishop  of 
Salisbury;  but  it  is  said  that,  notwithstanding  this,  the 
Bishop  of  Salisbury,  whose  predecessor  had  attorned,  as  it 
were,  to  this  writ,  is  not  bound  to  return  it;  and  for  this 
the  case  of  PowM  v.  Hibbert  was  cited  This  was  an  ac- 
tion for  use  and  occupation  brought  by  the  vicar  of  a  parish 
in  Warwickshire.  The  defence  was,  that  the  vicarage  was 
sequestered ;  to  which  it  was  answered,  that  the  sequestra- 
tion was  void  The  vicarage  had  been  in  the  diocese  of 
Lichfield  and  Coventry,  but  by  an  order  in  council,  made 
before  the  sequestration,  the  part  of  the  diocese  in  which  the 
vicarage  was  had  been  transferred  to  the  diocese  of  Worces- 
ter. The  writ  of  sequestration  had  been  issued,  directed 
to  the  Bishop  of  Lichfield,  and  the  sequestrators  were  ap- 
pointed by  him;  and  it  was  insisted,  that,  after  the  order  in 
council  came  into  effect,  the  writ  should  have  been  directed 
to  the  Bishop  of  Worcester,  and  that  the  writ  directed  to 
the  Bishop  of  Lichfield,  and  everything  done  under  it,  was 
void  It  was  argued,  on  behalf  oi  the  plaintiff,  that  the 
20th  section  of  the  above-mentioned  statute  (6  &  7  Will  4, 
c  77)  operated  to  legalise  the  issuing  of  writs  of  sequestra- 
tion to  the  bishop  of  the  diocese  in  which  the  vicarage  was 
before  the  alteration;  but  that  at  all  events  the  statute 

(a)  5  Dowl.  P.  C.  279. 
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10  &  11  VicL  c.  98,  i  8,  clearly  rendered  the  writ 
questration  valid.  All  the  Court  were  of  opinion  tliat  sudl 
was  the  effect  of  this  latter  statute ;  and  Lord  CtimiMl 
and  Mr.  Justice  ErU  thought  that  the  operation  of  llie 
20tb  section  of  the  first-mentioned  statute  was  as  was  om- 
tended  on  behalf  of  the  plaintiff:  but  Mr.  Justice  I'atUeim 
and  Mr.  Justice  CoterUge  do  not  seem  to  have  concurred; 
and  they  appear  to  have  thought,  that,  after  the  alteiatiwi 
in  the  dioceses,  writs  of  sequestrations  ought  properly  to 
have  l)Ocn  directed  to  the  Bishop  of  Worcester,  althongii 
they  had  no  doubt  that  the  operation  of  the  statute  10  & 
1  ]  Vict  c,  98.  cured  the  defect,  if  it  was  one. 

This  aise  by  no  ueans  decided  that  a  writ  of  BCiinefltBr 
tion  directed  to  the  Bishop  of  Worcester  would  have  Iwn 
bad,  and  it  is  reiilly  no  authority  that  the  writ  in  Uie  pre- 
sent case  directed  ta  the  Bishop  of  Sidisbury  was  objection- 
able. It  may  be,  tliat  a  writ  directed  to  the  Bishqi  of 
Bristol  would  have  been  good,  but  it  does  not  follow  tlwt  ft 
writ  directed  to  the  Bishop  of  Salisbury  is  neccssaril;  bad. 
We  do  not  feel  called  on  to  express  a  decided  opiiiicn)  irte- 
tUer  the  view  of  Mr.  Justice  Patleson  and  Mr.  Justici.'  C>Jt- 
i  the  above  cn&e  be  the  correct  one,  thoui.'h 


HILARY  VACATION,  18  VICT. 


IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer,) 


E 


Webster  v.  Emery.  Feb,  a 

RROR  on   the  judgment  of  the  Court  of  Exchequer  To  a  declar- 
for  the  plaintiff,  in  the   case   of  Emery  v.    Webster  {a).  browh^oAon- 
The  declaration  stated,  that  the  defendant  was  possessed  ^\  ^^  ^' 

\  ^        missing  the 

of  the  Adelphi  and  Haymarket  Theatres,  London,  in  which  plaintiff  from 
the  defendant  caused  to  be  performed  and  acted   plays,  ment  as  an  act- 
farces,  &a,  and  the  plaintiff  was  an  actor  and  performer;  fJndant^dlead- 
and,  thereupon,  the  plaintiff  and  defendant  agreed  with  each  ed,  in  bar  of 
other  that  the  plaintiff  should  be  engaged,  and  the  plaintiff  maintenance 
was  by  such  agreement  engaged,  by  the  defendant  to  per-  that,  after  the 
form  at  the  said  Adelphi  and  Haymarket  Theatres  during  ^i^^°^*^u  ®'^ 
the  seasons  1851,  1851—2,   and  1852—3,  commencing  on  fendantpieod- 
or  about  the  29th  September  in  eadi  year,  at  the  salary  of  into  Court  of 

32/.,  to  which 
the  plaintiff 
replied  by  taking  the  money  out  of  Court  in  satisfaction  of  his  claim :  that  afterwards  a  Judge 
made  an  order,  without  the  defendant's  consent,  that  the  replication  and  all  subsequeut 
proceedinss  should  be  set  aside  on  payment  of  costs ;  and  that  the  plaintiff  should  repay  to 
the  defendant  the  money  taken  out  of  Court,  and  be  at  liberty  to  amend  his  declaration  and 
particulars  of  demand,  the  defendant  being  at  liberty  to  plead  de  novo;  that  the  defendant 
refused  to  receive  the  money  and  costs,  and  had  not  assented  to  the  order ;  that  the  plain- 
tiff amended  his  declaration  and  also  his  particulars  by  increasing  his  claim  from  32/.  to 
216/.  Replication:  that  the  plaintiff  replied  and  took  the  money  out  of  Court,  and  taxed 
his  costs  under  an  erroneous  and  mistaken  belief,  that,  notwithstanding  he  accepted  the 
said  sum  of  82/.  and  costs,  he  would  be  entitled  to  proceed  in  a  fresh  action  under  the  said 
agreement  for  the  recovery  of  his  salary  when  and  as  the  same  should  from  time  to  time 
Income  due,  and  that  the  order  was  made  to  enable  him  to  rectify  his  mistake.  On  demur- 
rer to  the  replication: — Beld,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that,  as  the  Judge  had  juiisdiction  to  make  the  order,  the  Court  could 
not  inquire  whether  it  was  properly  made,  and  therefore  the  plea  was  bad. 

(a)  The  Court  below  gave  judg-  opinion  that  the  point  was  de- 
ment for  the  plaintiff  without  cided  in  Emery  v.  Webster,  9  Exch. 
hearing  any  argument,  being  of      242. 
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6^.  per  week  for  the  seasou  1851.  7t  per  week  for  li 
season  18SI— 2,  and  82.  per  week  for  the  season  ISoi^l 
Averments, — That  the  plaintiff  accepted  such  eng^ 
moot,  and  did  perform  thereunder,  upon  the  terms  then 
at  the  said  theatreB  or  one  of  Uiem,  during  the  Bt 
1851-2.  and  part  of  the  season  1852-3.  to  wit,  until  2SlbJ 
March,  1853,  and  haa  always  since  been  ready  and  i 
and  offered  to'  continue  to  perform  under  the  said  e 
ment  and  upon  the  terms  thereof  during  the  remainder  of 
the  season  1852-3.  Breach.— That  the  defendant,  durii^ 
the  season  of  1852—3,  and  before  the  expiration  thereof, 
to  wit,  on  the  26th  May,  1853,  wrongfully  and  without 
any  cause  whatsoever  dismissed  and  discharged  the  pkin- 
tiff  &om  the  said  engagement,  and  has  always  tbaue 
hitherto  refused  to  suffer  or  permit  the  plaintiff  to  con- 
tinue to  perform,  or  to  pay  him  the  said  salary. 

Plea.— That  the  plaintiff  ought  not  furtJier  to  maint 
his  action,  l)ecause  the  defendant  says,  that,  after  the  ji! 
tiff  declared  in  this  action,  namely,  on  the  21st  May.  181 
the  defendant  pleaded  in  this  action  according  to  the  p 
tice  of  this  Coiurt,  and  according  to  the  form  of  the  statol 
Ac,  which  plea  was  in  the  words  following  ;— "  In  tlie  E 
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according  to  the  practice  of  this  Court,  and  according  to  the 
form  of  the  statute,  &c. ;  and  the  replication  by  which  he 
so  replied  was  in  the  words  following: — "  In  the  Exchequer 
of  Pleas:  The  24th  May.  1853.— The  plaintiff  accepts  and 
takes  out  of  Court  the  sum  of  32!.,  in  satisfaction  of  his 
claim  in  respect  of  the  matter  pleaded  to;  therefore,  as  to 
such  matter,  the  plaintiff  is  satisfied,  and  he  prays  judg- 
ment for  his  costs  and  charges  by  him  sustained^  And  the 
defendant  says,  that  the  plaintiff  in  fact,  did,  as  stated  in 
the  said  replication,  take  the  said  simi  of  322.  out  of  this 
Court  in  this  action.  And  that  thereupon,  afterwards,  the 
plaintiff,  according  to  the  practice  of  this  Coiut,  and  accord- 
ing to  the  statute  in  such  case  made  and  provided,  taxed 
his  costs  of  suit  in  this  action,  which  were  thereupon  by  the 
defendant  duly  paid  to  the  plaintiff  within  forty-eight  hours 
after  such  taxation.  That  afterwards,  and  before  the  plead- 
ing of  this  plea>  to  wit,  on  the  6th  day  of  June,  1853,  Sir 
Ja/mea  Parke,  one  of  the  Barons  of  this  Court,  upon  hear- 
ing, &c.,  of  counsel  for  the  plaintiff,  and  the  attorney  or 
agent  for  the  defendant,  made  an  order  in  this  action,  with- 
out the  consent  and  against  the  will  of  the  defendant  or  of 
his  attorney  or  agent,  and  thereby  ordered  that  the  plain- 
tifi^s  said  replication  herein,  and  all  the  plaintiff's  subse- 
quent proceedings  thereon,  should  be  set  aside  on  payment 
of  costs  to  be  taxed,  and  that  the  plaintiff  should  repay  to 
the  defendant  or  to  his  attorney  the  said  money  so  by  the 
plaintiff  taken  out  of  Court,  and  also  the  costs  so  by  the 
defendant  paid;  and  that  the  plaintiff  should  be  at  liberty 
to  amend  the  declaration  and  the  particulars  of  demand  in 
this  action,  the  defendant  being  at  liberty  to  plead  de  novo. 
And  the  defendant  has  always  refused  to  receive  the  said 
costs  and  money  in  the  said  order  specified,  and  has  not  re- 
ceived the  same,  or  any  part  thereof,  and  has  not  in  any 
way  assented  to  the  said  order,  or  to  the  terms  thereof,  or 
any  of  them.  That,  under  the  said  order,  the  plaintiff  did 
afterwards  amend  the  declaration  and  particulars  of  demand 


case  made  and  provided,  witt 
which  the  declaration  was  so  i 
saj-3,  that  if  he  were  now  to 
fiict  in  the  declaration,  and  is: 
plaintiff,  the  fact  that  he  so  | 
aforesaid,  would  be  evidence 
defendant  of  tlie  truth  of  th 
8ucli  issue.  And  the  defen( 
ticulars  of  demand,  Iwforc  an 
than  32t 

Replication. — Tliat  the  pli 
from  further  maintaining  hii 
saith,  that  he  so  replied  to  th( 
took  out  of  this  Court  in  this  a 
so  taxed  his  costs  of  suit  in  tb 
received  from  tlie  defendant  i 
such  taxation,  under  an  erron 
he,  the  plaintiff  would,  notwii 
the  said  sum  of  321.  and  the  c 
tioned,  he  entitled  to  proceed 
agreement  in  the  declaration 
his  salary  under  such  agrcemei 
elioiild  tlicrcafter  from  time  to 
under  and  by  virtue  of  the  sail 
tiff,  immediately  upon  his  disi 
error,  and  within  a  reasonaLl 
had  so  accepted  the  said  sui 
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ssdd.error  and  mistake;  and  thai,  after  the  Tnakmg  of  ^^  1855- 
order,  the  costs  mentioned  in  the  said  order  were  duly 
taxed,  and  the  plaintifiC  after  sadi  taTalion,  and  before 
the  delivery  of  his  amended  dedarataon  and  partkrolars  of 
demand,  and  within  a  reasonable  tune  in  that  behalf  to  wit^ 
on  &a,  was  then  ready  and  willing;  and  then  offered,  to  pay 
to  the  defendant  the  full  amount  of  the  costs  cf  the  atder 
so  foimd  upon  such  taxation,  as  afixesaid,  to  be  due  and 
payable  to  the  defendant^  and  also  the  EumctSiL,  so  by  the 
plaintiff  taken  out  of  this  Court;  and  also  the  full  amount  of 
the  costs  so  paid  by  the  defendant,  as  in  the  said  plea  above 
mentioned;  but  that  the  defendant  then  wholly  exonerated 
and  discharged  the  plaintiff  from  fonnally  producing  and 
tendering  the  several  sums  of  money  last  aforesaid,  or  any 
or  either  of  them;  and  the  defendant  then  wholly  reused, 
and  thence  hitherto  hath  always  wholly  refused,  to  accept 
and  receive  the  same  of  and  from  the  plaintiflC  although  the 
plaintiff  from  the  day  and  year  last  aforesaid  hitherto, 
always  has  been,  and  now  still  is,  ready  and  willing  to  pay 
the  same,  and  every  part  thereof  to  the  defendant 
Demurrer  and  joinder  therein. 

Bramwdl  {Wordsworth  with  him)  argued  in  support  of 
the  demurrer  (a). — ^The  learned  Judge  had  no  power  to  6rder 
the  amendment.  By  the  declaration  as  originally  framed, 
the  plaintiff  only  intended  to  claim  322.  for  four  weeks 
salary,  and  if  it  had  been  competent  for  him  to  bring 
another  action  for  the  subsequent  salary,  the  amendment 
need  not  have  been  made.  [MauLe,  J. — ^The  222nd  section 
of  the  Common  Law  Procedure  Act,  1852,  says  that  "all 
such  amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  con- 
troversy between  the  parties  shall  be  so  made."]  The  power 
to  amend  is  limited  to  cases  where  a  party  makes  a  mistake 

(a)  Before  Coleridge,  J,,  Maule,      Erie,  J .,  WiUiam^,  J .,  Crompton^ 
J^   WigJUman,  J.,  CrestweU,  J.,      J.,  and  Crotcder,  J. 

VOL.  X.  N  N  N  EXCH. 
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amend  ?  Here  the  real  question  in  oontroTersy  in  the  suit 
was  damages  for  the  breach  of  contract  JfatiZe,  J. — ^Hie 
Judge  had  to  decide,  as  a  matter  in  pais,  what  was  the 
real  question  in  controversy  between  the  parties  in  thai 
suit ;  we  have  not  before  us  all  the  materials  which  were 
before  him ;  then  how  can  we  say  that  he  was  wrong  f] 
Moreover,  if  the  Judge  had  authcvity  to  make  the  order, 
the  plaintiff  should  have  applied  to  xi  aade  the  plea. 
Where  a  release  is  improperiy  given,  the  Court  will  not 
allow  it  to  be  pleaded — He  referred  to  Wadt  v.  Sinhe(ni(a). 

H,  BvXUlt  appeared  to  argue  iat  the  de£E»dant  in  ^ror, 
but  was  not  called  upon. 

Ck>LERlDGE,  J. — ^We  axe  all  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed.  The  only  question 
is,  as  to  the  jurisdiction  of  the  learned  Judge  to  make  the 
order.  If  he  had  jurisdiction,  as  we  think  he  had,  then  whe- 
ther he  made  it  rightly  or  wrongly,  it  is  not  for  this  Court  to 
interfere.  We  do  not  however  mean  to  intimate  that  the 
learned  Judge  was  wrong.  The  order  having  been  made, 
effect  must  be  given  to  it,  and  the  plea  affords  no  answer 
to  the  declaration  as  now  constituted. 

H,  BuUar  suggested,  that,  ance  the  Conmion  Law  Proce- 
dure Act^  1852,  the  judgment  should  be  with  oasts. 

WiGHTliAN,  J. — You  are  entitled  to  have  them  taxed  as 
costs  in  the  cause. 

Judgment  affirmed. 

(a)  1  C.  R  610. 


N  NN  2 
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an  Act  of  Parliament,  made  and  passed  on  the  27th  of  July,      ^1855^ 
1838,  intituled  "An  Act  for  regulating  the  opening  and 
working  of  mines  and  quarries  in  the  forest  of  Dean  and 
hundred  of  St  Briavels,  in  the  county  of  Gloucester,"  the 
commissioners  named  in  the  said  Act»  having  duly  made 
and  subscribed  the  declaration  (thereby  prescribed)   and 
having  taken  such  other  proceedings  ss  by  the  said  Act  are 
in  that  behalf  required,  did  within  three  years  from  the 
passing  of  the  said  Act,  that  is  to  say,  on  the  8th  of  March, 
1841,  make  their  award  in  writing  imder  their  hands  and 
sealS)  as  directed  by  the  said  Act,  and  did  thereby  ascertain 
what  persons,  whether  as  free  miners,  or  claiming  through 
or  under  free  miners,  or  as  lessees  of  free  miners,  were,  at 
the  passing  of  the  said  Act,  in  possession  of  or  entitled  to 
gales  for  coal  or  iron  mines  within  the  said  hundred,  or 
stone  quarries  within  the  said  forest,  or  of  any  pits,  levels, 
or  other  works,  made  by  virtue  of  gales  for  the  purpose  of 
working  the  coal  and  iron  mines  of  the  said  himdred,  or  of 
any  estate  or  interest  therein;  and  did  cause  certain  plans 
to  be  made,  upon  which  the  situations  of  the  said  gales,  pits, 
levels,  works,  and  quarries  were  delineated,  so  far  as  the 
same  could  be  conveniently  ascertained,  part  of  such  plans 
having  reference  to  the  Lowrey  Vein  hereinafter  mentioned, 
and  the  rest  thereof  having  respectively  reference  to  the 
other  veins  mentioned  in  such  award;  and  that  the  said 
oommissioners  also  made  a  schedule  or  description  of  the 
said  several  gales>  pits,  levels,  works,  and  quarries  to  accom- 
pany the  said  plans.     And  that  the  said  commissioners  did 
thereby  ascertain  and  determine  (amongst  other  things,) 
that  John  Griffiths,  of  &c.,  as  a  fr^e  miner,  was  in  possession 
of  or  entitled  to,  for  the  purpose  of  working  the  coal,  a  cer- 
tain gale  in  the  said  hundred  of  Saint   Briavels,   called 
*•  Prosper  Free  Level ; "  and  that  John  Harris,  of  &c.,  as  a 
free  miner,  was  in  possession  of  or  entitled  to,  for  the  pur- 
pose aforesaid,  a  certain  other  gale,  called  "Harris' Pit,"  tlien 
forming  part  of  a  certain  colliery,  called  "New  Strip-and-at-it 
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1856.        Colliery;''  and  further  that  the  said  J.  Harris,  a  free  miner, 
did  after  the  9th  of  April,  1832,  and  before  the  passing  of 
the  said  Ad,  make  applications  in  writing  for  the  gales  of 
coals  which,  at  the  time  of  the  said  award,  formed  pari  of 
"New  Strip-and-at-it  Colliery,"  but  which  apphcatioDswoe 
not  granted;  and  that  the  said  J.  Harris  had  acted  on  sadi 
applications  as  if  the  same  had  been  granted,  and  erected 
works  and  proceeded  therein  under  such  applications  at  con- 
siderable expense;   and  that  the  said  commissioDere  did 
thereby  award,  sanction,  and  confirm  the  said  gales  therein- 
before mentioned,  and  which  had  been  applied  (or  as  afoie- 
said;   and  did  also  thereby  award,  ascertain,  direct^  and 
determine  that  the  said  gales,  pits,  levels,  or  works  should 
be  of  the  extent  and  bounded  as  shewn  and  described  oo 
the  said  plans  and  on  the  first  schedule  annexed  to  the 
award.    And  the  plaintiff  further  gave  in  evidence,  tiiat 
the  said  schedule  contained  a  description  of  the  said  galesy 
pits,  levels,  or  works,  called  "The  Prosper  Free  CoUieiy,"  as 
follows: — "  Prosper  Free  Level  CoUieiy. — ^All  that  tract  of 
coal  in  the  Lowrey  Vein,  bounded  as  follows,  that  is  to  say, 
commencing  at  the  point  where  the  said  level  struck  the  coal 
and  extending  in  an  eastward  direction  as  deep  as  the  said 
level  will  drain  to  the  line  of  stones  numbered  48  and  49,  to 
beset  up  as  the  western  boundary  of  the  Collingwood  colliery, 
and  in  the  land  up  to  the  old  workings :"     And  also  contained 
a  description  of  the  said  gales,  pits,  leveLs^  or  works,  calleil 
*•  New  Strip-and-at-it  Colliery,"  including  Harris'  Pit  Gale, 
in  the  words  and  figures  following,  so  far  as  respects  certain 
tracts  of  coal  called  Starkey  Vein  and  Lo¥rrey  Vein:  thai 
is  to  say, — "  New  Strip-and-at-it  Colliery,''  including  Harris' 
Pit  Gala — And  also  all  those  other  tracts  of  coal  in  the 
Lowrey  and  Starkey  Veins,  bounded  as  follows:  that  is  to 
say,  commencing  at  points  where  a  continuation  of  the 
present  cut-out  from   the    said   pit   vrill    strike  the  said 
Lownn'   and   Starkey   Veins  respectively,    and   extending 
from  the  said  points  in  a  westward  direction  as  deep  as 
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levels  firom  the  said  cutrout  will  drain  to  the  line  of  the  1865. 
said  boundary  stones  numbered  54  and  55,  and  extending 
from  the  same  points  in  an  eastern  direction  as  deep  as  the 
said  levels  will  drain  to  the  line  of  the  said  boundary  stones 
numbered  44  and  45,  set  up  as  the  eastern  boundary  of 
the  said  colliery  and  the  western  boundary  of  Nelson  Col- 
liery, and  extending  in  the  land  as  to  the  Lowrey  Vein 
throughout  the  whole  length  of  such  tract  of  coal  to  the 
Prosper  Level,  and  as  to  the  Starkey  Vein  in  the  land  up 
to  a  straight  line  to  be  drawn,  so  as  to  pass  through  the  old 
Strip-and-at-it  Peep  Pit  and  the  Collingwood  Land  Pit, 
except  that  at  the  west  and  east  ends  of  the  said  tract,  and 
also  adjoining  the  said  Prosper  Level,  a  barrier  of  coal 
twenty  yards  in  width  shall  be  left.  And  the  plaintiffs 
proved  that  the  last-mentioned  gale,  before  the  committing 
of  the  allied  trespasses,  was  assigned  to  and  vested  in  the 
plaintifib.  And  the  plaintiff  also  produced  and  proved 
one  of  the  plans  so  made  by  the  commissioners,  being  a 
plan  having  reference  to  the  Lowrey  Vein,  upon  which  the 
Prosper  Free  Level  Colliery  and  the  New  Strip-and-at-it 
Colliery,  including  Harris'  Pit  Gale,  were  respectively  de- 
lineated by  the  commissioners,  so  far  as  the  same,  at  the 
time  c^  the  making  of  the  award,  could  be  conveniently 
ascertained ;  and  on  such  plan  the  coal  of  the  last-men- 
tioned colliery  in  the  Lowrey  Vein  was  described,  and  shewn 
as  lying  contiguous  to  and  immediately  adjoining  the  Pros- 
per Free  Level  Colliery  on  the  south  thereof;  and  that, 
according  to  such  delineation  thereof  upon  the  said  plan, 
the  coals  which  were  proved  to  have  been  gotten  by  the 
defendant  were  not  within  or  part  of  the  Prosper  Free 
Level  Colliery,  but  were  within  and  part  of  the  New  Strip- 
and-at-it  CoUiery,  including  Harris'  Pit  Qale.  And  the 
pUintiffii  further  gave  in  evidence,  that,  before  and  at  the 
time  of  the  passing  of  the  said  Act  of  Parliament,  and  at 
the  time  of  the  making  of  the  award,  there  were  various 
veins  or  seams  of  coal  in  the  Forest  of  Dean  and  Hundred 


912  EXCHBQUER  EEPOBTS. 

1856.  of  St  Briavels,  lying  one  under  the  other,  known  by  (liffe^ 
ent  names,  among  which  were  the  Lowrey  Vein  and  the 
Starkey  Vein,  being  the  same  as  those  mentioned  in  the 
said  first  schedule;  and  that  the  last-mentioned  seams  or 
veins  of  coal  were  towards  the  sur&ce  of  the  land  in  the 
said  forest  in  a  slanting  or  diagonal  direction,  and  termi- 
nated in  some  cases  at  a  few  yards  distance  ther^pom;  and 
others  appeared  cropped  out  at  such  surface;  and  that  any 
coal  or  colliery  in  any  vein  or  seam  of  coal  lying  above  any 
other  coal  or  coUieiy  in  the  same  vein  or  seam,  that  is, 
higher  up  in  the  ascent  or  rise  thereof,  is  said  to  be  in  the 
land  of  such  other  coal  or  coUieiy,  and  the  lower  of  the  two 
is  said  to  be  in  the  deep  of  the  other;  and  that  the  New 
Strip-and-at-it  Ck)llieiy,  as  respects  the  Lowrey  Vein,  was 
and  is  in  the  deep  of  the  Prosper  Free  Level  CoUieiy; 
and  that  one  of  the  accustomed  modes  of  winning  and  get- 
ting the  coal  in  the  said  forest^  when  the  sur£ace  of  the 
groimd  was  steep  and  hilly,  was  to  make  or  drive  an  adit 
or  excavation  at  the  lower  end  of  such  surfisM^e  through  the 
earth  until  it  met  or  struck  the  coal,  and  afterwards  to 
carry  on  such  adit  or  excavation  in  and  through  the  coal 
itself,  for  the  purpose  of  drawing  the  water  firom  the  mine. 
And  the  plaintiffs  also  adduced  evidence  to  prove,  that^ 
at  the  time  of  the  making  of  the  award,  the  whole  of 
such  adit  or  excavation  was  called  a  level,  and  was  a  level 
according  to  the  custom  and  imderstanding  of  miners  in  the 
Forest  of  Dean;  and  that  the  term  "level"  was  not  con- 
fined to  that  part  of  such  adit  or  excavation  between  the 
surface  of  the  earth  and  the  point  where  the  same  struck 
the  coal.  And  the  defendant  adduced  evidence  to  prove 
the  contrary  thereof  And  the  plaintiffi  proved,  that^  long 
before  the  making  of  the  award,  the  coUieiy  mentioned 
therein  as  the  Prosper  Free  Level  Colliery  had  been  worked 
by  J.  Griffiths,  or  persons  imder  whom  he  claimed,  for  many 
years,  and  that  large  quantities  of  coals  had  been  got- 
ten therefrom  by  them ;   that  the  coals  gotten  from  such 
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colliery  were  not  gotten  through  the  said  adit,  levels 
or  excavation,  but  were  got  by  means  of  pits  sunk  from 
the  surbce  upon  the  coal,  to  be  gotten  at  intervals,  as  hauus. 
the  work  proceeded  eastward,  and  that  the  colliery  had 
been  worked  for  a  distance  of  about  2430  yards  surfiace 
measurement,  eastward  from  the  point  where  the  level  first 
struck  the  coaL  And  the  plamtiff  then  adduced  evidence 
to  shew,  that,  before  and  at  the  time  of  the  making  of 
the  award,  there  was  in  such  colliery,  according  to  such 
custom  and  understanding  of  miners,  as  aforesaid,  a 
level  from  the  sur£ace  of  the  earth  to  a  point  where  the 
same  first  struck  the  coal,  and  beyond  that  point  extend- 
ing eastward  in  the  said  colliery;  and  that  the  defendant 
had,  after  the  making  of  the  award,  and  before  the  com- 
mencement of  this  addon,  raised  and  got  coals  from  the 
Lowrey  Vein  at  a  point  beyond  which  the  said  level  ex- 
tended, but  at  a  depth  which  coidd  not  be  drained  by  such 
level;  and  the  defendant  adduced  evidence  to  prove  the 
contraiy  thereof;  and  the  defendant  then  also  proved  that 
the  colliery  called  Prosper  Free  Level  Colliery  had  not 
been  worked  for  nearly  forty  years  prior  to  the  making  of 
the  award;  and  that  the  same  had  become,  and  was,  at  the 
time  of  the  making  of  the  award,  fallen  in,  so  as  to  be  inac- 
cessible; and  that  no  examination  of  the  workings  thereof 
was  or  could  be  made  by  the  said  oommissionerEf,  and  that 
the  delineation  thereof  upon  the  said  plan  was  not  made 
from  any  actual  survey,  inspection,  or  examination  by  any 
party  whatsoever.  But  the  plaintiff  also  proved,  that  the 
commissioners,  before  making  the  said  plan,  sought  for  and 
obtained  information  as  to  the  Prosper  Level  Colliery,  and 
the  level  and  workings  thereof,  in  order  to  enable  them  to 
make  the  said  plan,  and  that  they  obtained  such  informa- 
tion from,  amongst  others,  the  said  J.  Griffiths,  the  then 
owner  of  the  Prosper  Free  Level  Colliery,  and  which  J. 
Griffiths  was  proved  to  have  worked  therein  before  the 
working  thereof  was  discontinued;  and  that  the  said  plan 
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any  particular  spot  in  the  said  forest  and  hundred,  was  to        1865. 
make  and  drive  there  an  adit  or  excavation  firom  the  surfisM^ 
of  the  land  towards  and  into  the  coal,  for  the  purpose  of 
draining  and  also  sometimes  of  winning  and  getting  the 
same;  and  that,  according  to  ihe  usage  and  practice  of 
such  free  miners,  such  adit  or  excavation  was  driven  in 
nearly  a  horizontal  direction,  but  at  such  an  inclination  up- 
wards as  to  allow  water  to  run  and  flow  from  the  mine 
along  the  same  towards  and  unto  the  swriace  of  the  land; 
and  that,  by  the  usage  and  customs  of  ihe  said  forest  and 
hundred,  long  before  and  at  the  time  of  the  making  of  the 
award,  every  free  miner  who  had  obtained  an  unopened 
gale,  and  had  for  the  purposes  aforesaid  so  driven  such  an 
adit  or  excavation  froiQ  the  suifiace  of  the  land  to  the  coal 
thereof  was  entitled  to  take  all  the  coal  which  coidd  be 
dndned  by  an  adit  or  excavation  continued  from  the  point 
where  the  adit  or  excavation  so  made  from  the  surface  first 
struck  the  coal;  and  that  every  such  miner  was  also  enti- 
tled, if  he  thought  fit,  in  the  first  instance  to  get  such  parts 
of  the  said  coal  as  lay  nearer  the  surfEice  of  the  land,  called 
the  land  coal,  and  afterwards  to  proceed  and  get  the  deeper 
coal,  provided  such  deeper  coal  was  such  as  could  be  drain- 
ed by  such  an  adit  or  excavation  as  last  aforesaid,  and  pro- 
vided that  in  the  meantime  no  other  free  miner  of  the  said 
forest  and  hundred  had  claimed  a  right  to  get,  and  had 
commenced  getting  such  deep  coal  as  part  of  a  gale  claimed 
by  him:  and  further,  that  when  the  Prosper  Free  Level 
Colliery  had  been  and  was  first  opened,  an  adit  or  excava- 
tion had  been  made  and  driven  therein  from  the  surface  of 
the  land  in  an  horizontal  direction,  but  at  an  inclination 
upward,  along  which  water  would  drain  till  it  struck  the 
coal  of  the  Lowrey  Vein,  for  the  purpose  of  draining  the 
same,  and  that  the  same  existed  at  the  time  of  the  making 
of  the  award;  and  that  the  coals  so  worked  and  gotten  by 
the  defendant  as  aforesaid  were  in  the  Lowrey  Vein  between 
the  point  where  the  said  adit  or  excavation  first  struck  the 
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ing  to  the  usage  and  custom  of  miners  in  the  said  forest,  1855. 
horn  the  surface  of  the  land  to  the  point  where  it  first  struck 
the  coal  was,  at  the  time  of  the  making  of  the  award,  the 
level  according  to  the  custom  and  understanding  of  coal 
miners  in  the  said  forest  and  himdred,  although  the  work- 
ings were  afterwards  continued  firom  such  point  into  and 
through  the  coal  accompanied  by  a  continuous  drain  to 
carry  off  the  water;  or,  Secondly,  whether  the  whole  adit 
or  excavation  from  the  surface  to  the  point  where  it  struck 
the  coal  and  beyond  as  far  as  the  workings  were  carried  into 
and  through  the  coal  accompanied  by  such  continuous 
drain,  was  the  level  according  to  the  custom  and  under- 
standing of  miners  in  the  said  forest  and  himdred  at  the 
time  of  the  making  the  award;  Thirdly,  whether  at  such 
last-mentioned  time  there  was  in  the  Prosper  Free  Level 
Colliery  a  level  beyond  the  point  where  the  level  first  struck 
the  coal,  and  extending  eastwards  beyond  the  point  where 
the  defendant  got  the  coals,  the  subject  of  this  action ;  and 
if  there  was,  whether  it  would  drain  such  last-mentioned 
coal.  The  learned  Judge  then  told  the  jury,  that,  if  they 
found  the  first  question  in  the  n^ative,  and  the  second  in 
the  aflSrmative;  and  also  if  they  found  that,  at  the  time  of 
the  making  of  the  award,  there  was  in  the  Prosper  Free 
Level  Colliery  such  a  level  as  is  mentioned  in  the  third 
question,  and  that  it  would  not  drain  the  coal  which  the 
defendant  had  so  gotten  as  aforesaid,  they  ought  to  find  a 
verdict  for  the  plaintiff.  Whereupon  the  defendant's 
counsel  excepted  to  the  ruling  of  the  learned  Judge,  and 
insisted  that^  irrespective  of  the  manner  in  which  the  jury 
should  find  and  determine  the  said  questions,  he  ought  in 
point  of  law  and  upon  the  construction  of  the  said  first 
schedule  and  award  to  direct  the  jury  that  they  should  find 
their  verdict  for  the  defendant  The  learned  Judge  then 
left  the  following  further  questions  to  the  jury: — Whether, 
if,  before  the  making  of  the  award,  a  free  miner  having  a 
gale  in  the  said  forest  and  hundred,  worked  upwards  firom 
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the  point  where  the  adit  or  level  from  the  sor&u^e  first 
stnick  the  coal,  and  got  the  higher  or  land  coal  first,  was 

HARBia.  ^®  ^'  ^^  ^^  ^^^  ^y  *^®  custom  and  usage  of  the  said  forest 
and  hmidred,  entitled  afterwards  to  drive  another  adit  or 
level  from  the  point  where  it  so  struck  the  coal  so  as  to  get 
the  deeper  coal;  and  also  whether  or  not  there  were,  at 
the  time  of  the  making  of  the  said  award,  old  workings  in 
the  land  of  the  Prosper  Free  Level  Colliery. 

The  jury  found  the  first  question  in  the  negative;  the 
second  in  the  affirmative;  and  as  to  the  third,  that  there 
was  such  level  as  in  the  question  mentioned,  but  that  it 
would  not  drain  the  coal  got  by  the  defendant;  fourthly, 
that,  under  the  circumstances  in  that  question  mentioned,  a 
free  miner  was  entitled  to  drive  another  adit  or  level  ftom 
the  point  where  it  so  struck  the  coal,  so  as  to  get  the  deeper 
coal,  provided  that  in  the  meantime  no  other  free  miner 
had  claimed  to  get  or  had  commenced  getting  such  last- 
mentioned  coal  Bs  part  of  a  gale  claimed  by  him.  The 
last  question  they  found  in  the  affirmative,  and  by  the  direc- 
tion of  the  learned  Judge  gave  a  verdict  for  the  plainti£^ 
with  I76i.  damages. 

Phipson  argued  for  the  plaintiflT  in  error  (a)  (Feb.  6.) — ^The 
plaintiff  in  error  (the  defendant  below)  is  assignee  of  J.  Grif- 
fiths, to  whom  the  commissioners  allotted  the  "  Prosper  Free 
Level  Ck)lliery;"  and  the  question  is,  whether  the  coal  which 
he  took  was  vdthin  or  without  the  deep  boundary  of  that 
colliery.  That  depends  on  the  construction  of  the  award  and 
schedule  annexed  to  it.  The  colliery  is  thus  described  in 
the  schedule: — "All  that  tract  of  coal  in  the  Lowrey  Vein 
bounded  as  follows,  that  is  to  say,  commencing  at  the  point 
where  the  said  level  struck  the  coal,  and  extending  in  an 
eastward  direction  as  deep  as  the  said  level  will  drain  to 


(a)  Before  Coltridgey  J.,  MauU^      Erie,  J.,  Williams,  J.,  Cromptonj 
J.,  Wightman,  J.,   Cresstoell,  J.,      J.,  and  Crmcder,  J. 
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the  line  of  stones  numbered  48  and  49,  to  be  set  up  as  the 
western  boundary  of  the  Collingwood  Colliery,  and  in  the 
land  up  to  the  old  workings.'*    The  Lowrey  Vein  rises 
diagonally  from  south  to  north,  where  it  is  cropped  out. 
The  defendant  in  error  (the  plaintiff  below)  is  the  owner  of 
the  New  Strip-and-at-it  Colliery,  which  lies  immediately 
below  the  "Prosper  Free  Level;"  and  it  is  conceded  that  the 
coal  taken  by  the  now  plaintiff  was  in  that  colliery,  if  it  was 
not  in  the  '*  Prosper  Free  Level."    Then,  first,  what  is  given 
by  the  award  and  schedule  to  J.  Griffiths  ?    The  schedule  pro- 
fesses to  determine  the  boundaries  of  the  "  Prosper  Free 
Level"    It  fixes  the  point  of  commencement  at  the  west, 
where  the  level  strikes  the  coal,  and  then  it  is  to  extend  east- 
ward as  deep  as  the  level  will  drain  to  certain  stones,  mark- 
ing the  western  boundary  of  an  adjoining  colliery.    Therefore 
the  western  and  eastern  boundaries  are  clear.    The  northern 
boundary  is  not  in  dispute,  for  it  is  where,  by  working  up- 
wards towards  the  surface  of  the  land,  the  old  workings  are 
met  with.     The  southern  boimdary  is  the  only  one  as  to 
which  the  parties  differ.     The  plaintiff  below  contends,  that 
the  words  "  as  deep  as  the  said  level  will  drain  "  refer  to  an 
existing  level    The  defendant  submits  that  they  only  mean 
an  imaginary  line;  and  he  relies  on  the  custom  of  the  iree 
miners  as  proved  (a).     The  award  was  made  under  the  pro- 
visions of  the  1  &  2  Vict  c.  43,  "  for  regulating  the  open- 
ing and  working  of  mines  and  quarries  in  the  forest  of 
Dean."    That  statute  recites  (iiiter  alia),  that  certain  privi- 
leges are  claimed  by  certain  persons  to  work  the  said  mines 
and  quarries,  according  to  certain  alleged  usages  and  cus- 
toms; that  such  usages  are  uncertain  and  undefined,  and 
that  it  is  expedient  that  they  should  be  revised,  altered, 
and  amended,  &c.,  and  that  due  limits  and  boundaries  should 
be  assigned  to  such  gales,  pits,  levels,  and  works  as  have 

(a)  Ante,  p.  915. 
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1866.  been  or  may  be  hereafter  opened.  Therefore  the  object  of 
that  Act  was  to  define  or  alter  the  customs,  to  empower 
the  commissioners  to  grant  gales  with  certain  defined 
boundaries,  and  to  regulate  the  rights  of  the  minera  The 
14th  section  describes  the  class  of  persons  who  are  to  be 
deemed  free  miners.  By  the  23rd  section,  such  free  miDers 
have  the  exclusive  right  of  having  gales  granted  to  them. 
The  24th  section  requires  the  commissioners,  within  three 
years  from  the  passing  of  that  Act,  by  their  award  in  writ- 
ing, to  ascertain  what  persons;  whether  as  fr'ee  miners  or 
as  claiming  through  or  under  them,  were  at  the  passing  of 
that  Act  in  possession  of  or  entitled  to  gales  or  quarries,  or 
pits,  levels,  or  other  works  made  by  virtue  of  gales;  and  to 
''cause  a  plan  or  plans  to  be  made,  upon  which  the  situation 
of  the  gales,  pits,  levels,  works,  and  quarries  shall  be  de- 
lineated, so  far  as  the  same  can  be  conveniently  ascertained, 
or  in  such  manner  as  may  point  out  the  general  situation 
of  such  gales,  pits,  levels,  works,  and  quarries.''  The  27th 
section  also  requires  the  conunissionerEf,  by  their  award,  to 
allot  and  set  out  to  each  gale,  pit,  level,  work,  or  quany, 
definite  metes  and  bounds,  and  to  cause  the  same  to  be  de- 
lineated or  described  in  a  plan  or  plana  The  31st  section 
enacts,  that,  after  the  execution  of  the  award,  all  the  cus- 
toms respecting  the  said  mines,  minerals,  and  quarries, 
other  than  such  as  are  confirmed  by  the  Act  or  award,  shall 
cease.  The  39th  section  provides  for  cases  where,  since  the 
9th  of  April,  1832,  applications  have  been  made  by  free 
miners  for  gales,  and,  although  not  granted,  have  been  acted 
on  as  if  granted;  and  the  commissioners  are  required  to 
determine  which  of  such  gales  can  be  granted  without  in- 
jury or  detriment  to  any  legally  existing  gales,  pits,  levels, 
or  works  which  have  been  granted  previously  to  the  9th  of 
April,  1832,  or  without  injury  to  the  legal  or  customary 
powers  of  parties  possessed  of  or  entitled  to  contiguous 
gales;   and  if  so,   the   commissioners  are   empowered  to 
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award,  sanction,  and  confinn  the  gales  for  which  applica-  1865. 
tions  have  been  so  made  and  acted  on.  The  bill  of  excep- 
tions finds  that  J.  Griffith,  as  a  free  miner,  was  in  posses- 
sion of  or  entitled  to,  for  the  purpose  of  working  the  coal, 
the  gale  called  "  Prosper  Free  Level;"*  and  that  J.  Harris^ 
a  firee  miner,  did,  after  the  9th  of  April,  1832,  and  before 
the  passing  of  the  said  Act,  make  applications  in  writing 
for  the  gales  of  coal,  which  at  the  time  of  the  making  of 
the  award  formed  part  of  "  New  Strip-and-at-it  Colliery,'' 
but  which  applications  were  not  granted,  and  that  J.  Harris 
had  acted  on  such  applications  as  if  the  same  had  been 
granted,  and  erected  works;  and  that  the  commissioners 
sanctioned  and  confirmed  the  gales  which  had  been  applied 
for,  and  awarded  that  the  said  gales,  pits,  levels,  or  works 
should  be  of  the  extent  and  boimded  as  shewn  in  the  plans 
and  schedule  annexed  to  the  award.  The  description  on 
the  plan  excludes  firom  the  "  Prosper  Free  Level  '*  the  coal 
which  the  defendant  got,  and  therefore,  if  the  plan  is  con- 
clusive, the  defendant  has  committed  the  trespass  com- 
plained o£  But  the  "  Prosper  Free  Level "  had  been  shut 
up  for  nearly  forty  years,  and  at  the  time  of  making  the 
award  it  was  inaccessible,  and  consequently  the  plan  was 
not  made  firom  actual  inspection  of  the  colliery.  There  be- 
ing a  discrepancy  between  the  award  and  the  plan,  the 
former  must  prevail  If  the  plaintiff's  construction  of  the 
award  is  correct,  the  custonoary  powers  of  J.  Griffith  would 
be  interfered  with.  But  the  ccnnmissioners  must  be  taken 
to  have  known  and  performed  their  duty.  They  could 
only  sanction  and  confirm  gales  for  which  applications  had 
been  made  and,  though  not  granted,  acted  on,  provided 
that  no  injury  was  thereby  done  to  the  customary  powers 
of  the  owners  of  adjoining  gales;  the  award  ought,  there- 
fore, to  be  construed  so  as  to  be  consistent  with  the  duty  of 
the  commissionera  Their  intention  must  be  collected  from 
what  the  Act  has  prescribed  as  their  duty  in  connection 
with  the  language  used  in  their  award.    The  award  should 

VOL.  X.  0  0  0  £XOH. 
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1855.  be  solely  looked  at,  and  the  plan  rejected  as  a  fidsa  demonr 
stratio.  The  ''  said  level ''  means  the  level  firom  the  sur- 
face to  the  point  of  contact — ^that  is,  wh^e  it  first  strock  the 
coal;  and  the  words  ''as  deep  as  the  said  level  will  drain" 
mean  "  as  deep  as  a  level  extending  from  the  point  of  con- 
tact will  drain/'  The  passage  should  be  thus  read:  ex- 
tending therefrom  in  an  eastward  direction  as  deep  as 
the  said  level  which  first  struck  the  coal  will  drain.  It 
was  proved  that  the  coals  could  be  drained  by  an  adit  con- 
tinued from  that  point  in  a  horizontal  direction  to  the  east- 
ward, at  an  inclination  so  as  to  allow  water  to  flow  along 
the  same  from  the  mine  to  that  point,  but  that  no  sacb 
adit  was  mada  The  latter  circumstance  is  inmiaterial,  for 
the  miner  had  a  right  to  get  the  coal  in  any  way  he  could, 
only  he  could  not  take  it  at  a  depth  which  could  not  be 
drained  by  that  level  This  view  is  confirmed  by  the  de- 
scription of  the  Strip-and-at-it  C!olliery. 

Keating  for  the  defendant  in  error. — ^There  is  no  discre- 
pancy between  the  schedule  and  the  plan;  if  there  be,  it 
is  conceded  that  the  former  must  prevail  The  comnus- 
sioners,  by  their  award,  first  determine  that  certain  free 
miners  are  entitled  to  certain  gales,  and  that  these  gales 
shall  be  of  the  extent  and  boimded  as  described  in  the 
plans  and  schedule.  That  is  all  that  the  plaintiff  requires. 
The  schedule  contains  a  description  of  the  extent  and  bounds 
of  the  two  collieries  in  question.  The  plaintiff  contends 
that  the  southern  boundary  of  Prosper  Level  Colliery  was  the 
level  then  existing;  the  defendant  says  that  the  boundary 
is  not  a  level  but  an  imaginary  line,  along  which  the  water 
might  drain  into  some  part  of  the  existing  level  That  con- 
struction is  at  variance  with  the  language  of  the  schedule, 
by  which  the  boimdary  is  to  conmience  "at  the  point  where 
the  said  level  struck  the  coal,"  and  extend  **  in  an  east- 
ward direction  as  deep  as  the  said  level  will  drain."  That 
evidently  means,  as  deep  as  the  level  now  existing  wifl 
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drain.  One  level  only  is  spoken  of,  while  two  are  necessary 
for  the  defendant's  argument.  In  some  instances  the  com- 
missioners have  used  the  word  "levels."  The  defendant's 
construction  will  not  satisfy  the  northern  boundary  of  the 
Strip-and-ai-it  Colliery,  which  is  described  as  extending  "to 
the  Prosper  Levd,"  Could  that  have  been  meant  to  be  a 
fluctuating,  and  not  an  existing,  line  ?  Moreover,  a  barrier 
of  twenty  yards  of  coal  in  width  must  be  left.  The  com- 
missioners could  never  have  intended  as  a  boimdary  that 
which  would  depend  on  the  caprice  of  the  miner.  Seeing, 
then,  that  the  plan  agrees  with  the  schedule,  the  construc- 
tion is  clear.  The  defendant  had  no  right  to  interfere  with 
the  level  as  originally  made  by  J.  QriffitL  The  word 
^  level "  is  a  term  of  art,  and  may  be  explained,  as  here 
done,  by  evidence,  to  mean,  not  a  particular  portion,  but 
the  whole  of  the  existing  level 

Phipson  in  reply. — The  boundary  line  drawn  on  the 
plan  is  not  at  such  a  depth  as  a  level  would  drain  all  the 
coal  above  it;  and  therefore,  if  the  schedule  means  such  a 
level,  there  is  a  discrepancy  between  the  schedule  and 
plan.  The  boundaries  are  those  described  in  the  plan  and 
schedule,  sect  27.  The  24th  section  shews  how  plans  are 
to  be  made,  and  for  what  purpose,  viz.  "  to  point  out  the 
general  situation  "  of  the  gales.  The  plan  in  question  does 
that,  and  the  award  defines  the  metes  and  boimds.  The 
39th  section  affords  a  guide  to  the  construction  of  the 
schedule.  It  must  be  assumed  that  J.  Griffith  was  to  have 
his  gale  with  all  the  customary  powers,  and  that  the  plain- 
tiff took  his  subject  to  them.  So  construing  the  award,  the 
plan  is  discrepant  The  term  "  Prosper  Level,"  in  the  de- 
scription of  the  Strip-and-at-it  Colliery,  means  the  colliery. 
The  plan  is  also  at  variance  with  this  part  of  the 
schedula 

Cur.  adv.  vult 
o  o  o  2 
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be  wholly  rejected,  (and  we  desire  only  to  guard  ourselves  ^  1855. 
against  an  unqualified  admission  of  it  under  all  circum- 
stances), because,  upon  consideration,  we  are  all  of  opinion 
that,  upon  the  true  construction  of  the  schedule  alone,  he 
has  trespassed,  and  that  upon  that  construction  there  is,  in 
the  present  instance,  no  discrepancy  between  the  two. 

The  language  of  the  schedule  is  as  follows  : — "  Prosper 
Free  Level  Colliery. — ^All  that  track  of  coal  in  the  Lowrey 
Vein  bounded  as  follows,  that  is  to  say,  commencing  at  the 
point  where  the  said  level  struck  the  coal,  and  extending  in 
an  eastward  direction  as  deep  as  the  said  level  will  drain, 
to  the  line  of  stones  niunbered  48  and  49,  to  be  set  up  as 
the  western  boimdary  of  the  Collingwood  CJolliery,  and  in 
the  land  up  to  the  old  workings.^  The  dip  of  the  coal  is 
north  and  south,  the  north  being  the  land  side  or  that  on 
which  the  vein  cropped  out  With  this  fact  we  have 
the  boundaries  complete :  on  the  west,  the  point  where  an 
existing  level  had  struck  the  coal ;  on  the  east,  the  line  of 
stones  which  were  to  form  the  western  boundary  of  the 
Collingwood  Colliery;  on  the  north,  the  old  workings;  and 
on  the  south,  such  an  extent  as  might  be  worked  so  that  the 
level  before  spoken  of  would  drain  the  water  from  the 
workings. 

The  question  mainly  argued  was  the  meaning  of  the 
word  "  level"  Now  we  think  it  clear  that  an  existing  level 
is  here  spoken  of,  which  is  probably  called  "  the  said  level," 
with  reference  to  the  name  of  the  said  colliery  immediately 
prefixed.  Prosper  Free  Level  Colliery.  This  level  is  spoken 
of  as  having  struck  the  coal ;  and  as  the  track  extends 
eastward,  this  level  is  made  the  measure  of  the  southward 
workings  or  the  workings  in  the  deep,  because  they  are  to 
be  carried  no  further  than  will  admit  of  being  drained  by 
it  The  obvious  meaning  of  this  provision  is,  that  the  level 
so  described  is  to  afford  the  outlet  for  all  the  waters  of  the 
colliery  merely  by  gravitation;  if  ite  angle  'might  he 
altered,  or  if  other  drains  might  be  made  from  other  points 
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1865. 


Eluott  V,  Bishop.  Feb,  8. 


I 


N  January,  1854,  the  plaintiff  and  defendant  agreed  to  In  Januaiy, 
state  a  special  case  for  the  opinion  of  this  Court,  under  the  plaintiff  and 
46th  section  of  "The  Common  Law  Procedure  Act,  1852."  ^^^a^^gtate 
A  writ  of  summons  was  accordingly  issued,  and  on  the  *  "pocial  <»«« 

®  •'  under  the  46th 

23rd  of  October,  1854,  a  special  case  was  prepared.     On  section  of 

**  Thft  f  on*- 

the  same  day  the  attomies  for  the  plaintiff  and  defendant  ^on  Law  l^- 
signed  a  corusent  for  a  Judge's  order  for  the  special  casa  ^^  ^^ 
On  the  24th  of  October  (the  day  on  which  "The  Common  the  28rdx)f 
Law  Procedure  Act,  1854,"  came  into  operation),  the  plain-  their  attorniei 
tiff's  attorney,  in  pursuance  of  the  above  consent,  drew  up  ^^^ra°^" 
the  Judge's  order.     The  special  case  was  dated  the  24th  of  i^^i^*^  o'^?'' 

for  the  special 

October,  but  was  not  in  fact  signed  tmtil  the   27th.     It  case;  and  on 
contained  no  agreement  that  error  should  not  be  brought,  day  (whra^^ 
The  case  was  argued  in  the  Court  of  Exchequer  in  last  "^^  l^^^^- 
Michaelmas  vacation  (a) ;  and  error  having  been  brought  on  oedure  Act» 

the  judgment  of  that  Courts  into  opera- 

tion), the 
Judge's  order 

Bovill  moved  to  quash  the  proceedings  in  error  (Feb.  5.) —  "H^M^^SiAt^ 
Under  the  circimistances  of  this  case  error  will  not  lie.     At  error  might  be 
the  time  the  parties  agreed  to  state  the  special  case  for  the  the  special 
opinion  of  the  Court  of  Exchequer,  error  could  not  have  Sr82^d  tL- 
been  brought  upon  the  judgment;    therefore  it  was  an  tionofthe 
agreement  that  the  question  of  law  should  be  determined  ed  Act. 
by  that  Court     By  the  32nd  section  of  "  The  Common  Law 
Procedure  Act,  1864,"  error  may  be  brought  upon  a  judg- 
ment upon  a  special  case  in  the  same  manner  as  upon  a 
judgment  upon  a  special  verdict,  imless  the  parties  agree 
to  the  contrary.     That  enactment,  however,  does  not  apply 
to  this  case.     In  Hughes  v.  Lurrdey  (6),  where  the  parties 
agreed  at  the  trial,  which  was  before  the  passing  of  '*The 

(a)  Ante,  p.  406.  (6)  4  E.  &  B.  358. 
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to  the  oontraiy.  In  this  case  it  may  be  taken  for  the  pur- 
pose of  the  present  question,  that  the  parties  had  agreed  to 
take  the  opinion  of  the  Court  upon  a  special  case,  and  had  bmhop. 
also  agreed  to  the  question  to  be  stated  in  it,  on  the  23rd 
of  October  last^  and  that  all  was  complete  except  the  ob- 
taining of  the  order  of  a  Judga  It  was  contended  by  Mr. 
BovUl,  that,  as  the  parties  had  done  all  that  was  necessary 
except  the  obtaining  of  the  Judge's  order  before  "  The  Com- 
mon Law  Procedure  Act>  1854,"  came  into  operation,  the 
32nd  section  of  that  statute  did  not  apply;  and  he  cited 
Hughes  v.  Lv/mley  (a).  In  that  case  a  verdict  had  been 
found  for  the  plaintifl^  subject  to  a  special  case,  by  order  of 
Nisi  Prius,  made  before  the  24th  of  October  last,  though 
the  facts  were  not  finally  agreed  on  until  after  that  time; 
and  the  Court  considered  that,  as  the  special  case  was 
stated  in  pursuance  of  the  agreement  and  order  of  Nisi 
Prius,  made  before  the  24th  of  October,  error  could  not  be 
brought  This  case,  however,  is  distinguishable,  inasmuch 
as  the  Judge's  order,  without  which  the  special  case  could 
not  be  stated,  was  not  obtained  until  after  ''  The  Common 
Law  Procedure  Act,  1854,"  came  into  operation;  and  both 
parties  must  be  taken  to  have  known  (as  the  Act  had 
passed  two  months  before)  at  the  time  they  agreed  to  ob- 
tain the  Judge's  order,  that  when  the  order  waa  made  error 
would  lie  on  the  judgment  on  the  special  case.  There  are 
three  parties,  whose  concurrence  is  necessary  for  the  pur- 
pose of  stating  a  special  case,  viz.* the  plaintiff,  the  defend- 
ant, and  the  Judge;  and  as  their  concurrence  did  not  take 
place  until  after  "  The  Common  Law  Procedure  Act,  1854," 
came  into  operation,  it  appears  to  the  majority  of  the  Court 
that  the  case  falls  within  its  provisions,  and  that,  as  there 
was  no  agreement  to  the  contrary,  error  may  be  brought 
The  rule  must  therefore  be  refused. 

Rule  refused. 

(a)  4  E.  &  B.  368. 
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TO   THE 


PRINCIPAL     MATTERS. 


CCEPTANCE  OF  GOODS. 

See  Contract,  (1),  (2). 

JORD  AND  SATISFACTION. 

See  Arbitration. 
Contract,  (2). 

CKNOWLEDGMENT  OF 
MARRIED  WOMEN. 

See  Devise,  (1). 

LNOWLEDGMENT    OF  TI- 
E  UNDER  3  &  4  Will.  4, 
c.  27,  s.  14. 

Statute  op  Limitations,  (4). 

.CT  OF   BANKRUPTCY. 

See  Bankrupt,  (4). 

AD  VALOREM  DUTY. 

See  Stamp,  (2). 

SMPTION,  DOCTRINE  OF. 
See  Devise,  (2). 

ADMINISTRATION. 

)£ED. 

Itatute  of  Limitations,  (3). 


ADMIRALTY  COURT. 

To  an  action  for  ft^ight,  the  de- 
fendants pleaded  in  bar  of  the  fur- 
ther maintenanoe  of  the  action  as  to 
a  certain  sum,  parcel  of  the  money 
claimed,  the  hypothecation  of  the 
ship  and  freight  by  the  master,  a  snit 
in  the  Admiralty  Court  by  the  obligee 
of  thebottomry  bond,  a  monition  com- 
manding the  defendants  on  or  before 
a  day  named  to  bring  into  the  regis- 
try  the  money  due  for  the  freight  to 
abide  the  judgment  of  the  Court 
concerning  the  said  bond,  or  to  ap- 
pear and  shew  good  cause  to  the 
contrary,  and  further  to  do  and  to 
receive  as  unto  law  and  justice  should 
appertain  j  and  that  the  defendants, 
being  unable  to  shew  any  such  cause, 
did,  in  obedience  to  the  monition, 
after  the  commencement  of  the  ac- 
tion, and  were  forced  to,  pay  into 
the  registry  the  said  sum  of  money, 
to  abide  the  judgment  of  the  Court : 
— Heldy  on  error,  affirming  the 
judgment  of  the  Court  below,  that, 
as  the  Court  of  Admiralty  has  juris- 
diction to  decide  all  questions  as  to 
freight  in  such  a  case,  the  [dea  was 
good.     Place  v.  FoUs,  370 
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ARBITRATION. 


BANK. 


ADMISSION  OF  TITLR 
See  Statute  op  Limitations,  (4). 

AFFIDAVITS. 

See  Maoistbate,  (1). 

Where  a  summons  was  taken  out 
before  a  Judge  at  Chambers  for  an 
order  for  the  plaintiff^s  costs,  on  the 
ground  that  the  case  was  one  in 
which  the  superior  Court  had  con- 
current jurisdiction  with  the  county 
court,  and  the  Judge,  on  the  fisu^ts, 
refused  to  make  the  order :  upon  a 
like  application  to  the  Court,  affida- 
vits in  addition  to  those  adduced  at 
Chambers  maj  be  used.  Scmderaan 
V.  FrocUr,     .  189 

AGENT. 
See  Pbikcipal  and  Agent. 

AGREEMENT. 

See  Consideration. 

APPEAL  FROM  JUDGFS 
ORDER. 

See  Affidavits. 

APPEARANCE  TO  WRIT  OF 
SUMMONS 

^ee  Common  Law  Procedure  Act,  (1). 

ARBITRATION. 

Several  matters  in  difference  ex- 
isting between  the  plaintijQT  and  de- 
fendants, some  of  which  were  the 
subject  of  an  action,  it  was  agreed 
between  them,  that,  in  consideration 
that  the  defendants  would  consent  to 
refer  to  arbitration  the  matters  of 
the  action,  the  plaintiff  would  accept 
such  agreement  in  satisfaction  of  all 
damages  sustained  by  him  in  respect 
of  the  other  matters : — Heldy  that 
the  agreement  and  its  performance 


was  a  good  bar  to  an  action  in  reqpect 
of  the  last-mentioned  matters.  Wil- 
liams V.  The  London  Commercial  Ex- 
change Compony^  569 

ASSAULT. 
See  Maoistbate,  (1). 

ASSISTANT   OVERSEER 
See  Bond,  (3). 

ASSURANCR 

See  Passsnqebs  Assurance  Com- 
pany. 

ATTORNEY. 

See  Bailiff. 

It  is  the  duty  of  an  attorney  of 
solicitor,  when  duly  caUed  upon  by 
his  client  to  deliver  to  him  the  pi^>en 
of  which  he  has  the  charge,  to  deli- 
ver them  in  a  reasonable  condition. 
The  question,  whether  the  condition 
in  which  they  are  delivered  is  rea- 
sonable, is  for  the  jury.  The  North 
Western  Railioa/y  Company  v.  Sha^ 

451 

BAILIFF. 

A  bailiff  may  recover  from  the 
attorney  in  the  cause  the  costs  of 
executing  a  writ  of  ca.  sa.,  althougji 
the  bailifif  was  not  specially  nomi- 
nated by  the  attorney.  Brewer  v. 
Jones,  655 

BANK. 

The  plaintiff  kept  a  deposit  ac- 
count at  a  joint-stock  bank.  The 
manager  of  the  bank  represented  to 
him  that  the  bank  had  an  equitable 
mortgage  on  some  houses  of  a  third 
})er8on,  subject  to  a  mortgage  of  400/., 
and  advised  him  to  purchase  the 
houses  for  595/.,  400/L  to  be  paid  in 
discharge  of  the  mortgage,  and  195il 
to  the  bank.    The  plaintiff  contented, 
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ind  took  his  dei>08it  receipts  to  the 
manager  at  the  bank,  who,  on  pre- 
senting them  to  a  clerk,  obtained 
from  him  595/.  The  manager  then 
gave  the  phuntiif  a  receipt  in  his 
own  name,  stating,  that  195/.  was 
the  bahince  of  purchase-money  of  the 
houses,  and  that  400/.  was  deposited 
with  him  to  pay  off  the  mortgage. 
He  afterwards  absconded  with  the 
595^  The  plaintiff  having  brought 
an  action  against  the  bank  to  recover 
the  money,  the  jury  found  that  the 
manager  intended  to  make  the  plain- 
tiff believe,  and  the  plaintiff  did  be- 
lieve, that  the  manager  was  acting 
in  this  transaction  as  agent  for  the 
bank: — Held,  that  the  bank  was 
responsible  for  the  money.  Thomp- 
$(m  V.  jBeU,  10 

BANKRUPT. 

(1).  Goods  in  the  Order  cmd  Dispoair 
lion  of  JBanknipt. 

Goods  of  a  third  party  in  the  pos- 
session of  a  bankrupt  at  the  time  of 
his  bankruptcy,  do  not  pass  to  his 
assignees  under  the  125th  sect  of 
the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict  c.  106,  unless 
the  goods  are  in  the  bankrupt's  pos- 
session under  such  -  circumstances  as 
make  him  the  reputed  owner  of  them, 
and  have  also  been  left  in  his  pos- 
session, order,  and  disposition  by  the 
consent  and  permission  of  the  true 
owner  improperly,  under  circum- 
stances calculated  to  enable  the  trader 
to  obtain  false  credit  by  the  posses- 
sion of  the  goods. 

The  question  of  reputed  owner- 
ship, within  the  meaning  of  this  sec- 
tion, is  one  purely  of  fact. 

The  plaintiff  purchased  some  clocks 
of  a  London  tiudesman,  who  kept  a 
shop,  in  which  were  exposed  for  sale 
clocks  and  watches.  A  portion  of 
the  tradesman's  business  was  to  clean 
and  repair  clocks,  and  such  as  were 


sent  to  him  for  that  purpose  stood 
amongst  those  in  the  shop  which 
were  for  sale.  The  plaintiff  left  the 
clocks  which  he  had  purchased  with 
the  tradesman,  with  directions  that 
they  were  to  be  sent  to  him  when 
they  had  been  cleaned  and  put  in 
order.  The  tradesman  some  time 
afterwards  became  bankrupt,  the 
plaintiff's  clocks  still  remaining  in 
his  shop.  Li  an  action  by  the  plain- 
tiff against  the  assignees  for  taking 
these  clocks, — Held,  that,  under  the 
circumstances,  there  was  no  evidence 
either  that  the  bankrupt  was  the 
reputed  owner  of  the  goods,  or  that 
they  were  in  his  possession,  order,  or 
disposition,  within  the  meaning  of 
the  above-named  section  ;  and  con- 
sequently,  that  the  goods  did  not 
pass  to  the  assignees.  IlamiUon  v. 
jBeU,  545 

(2).  Sale  of  Goods. 

A  sale  by  a  trader  of  his  goods,  at 
prices  considerably  below  their  mar- 
ket value,  is  not  of  itself  a  fraudulent 
transfer  within  the  67th  section  of 
the  Bankrupt  Act^  12  <fe  13  Viet  c. 
106.  To  render  the  transaction 
fraudulent  within  that  Act,  the  trad- 
er must  have  intended  by  such 
sale  to  defeat  or  delay  his  cieditors, 
and  the  purchaser  must  have  been 
aware  of,  or  have  had  reasonable 
ground  for  suspecting,  such  inten- 
tion. 

A  trader  commenced  business  by 
obtaining  a  stock  of  goods  on  credit, 
and  then,  frt)m  time  to  time,  sold  a 
quantity  of  the  goods  to  the  defend- 
ant, another  trader,  at  prices,  in 
many  instances,  less  than  two-thirds 
of  their  real  value.  These  transac- 
tions continued  for  several  months, 
when  the  trader  became  bankrupt. 
It  appeared  that  his  bankruptcy  pro- 
ceeded entirely  from  these  sales : — 
Ileldf  that  thei*e  was  no  evidence  of 
an  intention  on   the    part  of  the 
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(5).  D%8cKa/rge  of  Shcweholder  from 
LiabilUyfoT  Calls, 

The  defendant,  a  shareholder  in  a 
joint-stock  company  CQmpletely  re- 
gistered, became  bankrupt  and  ob- 
tained his  certificate.     By  the  com- 
pany's deed  of  settlement,  the  share- 
holders covenanted  respectively,  that 
they  or  their  executors,  administra- 
tors, or  assigns,  would  pay,  in  man- 
ner thereinafter  directed,  the  amount 
of  all  calls  reqidred  to  be  paid  on 
their  shares ;    and  by  one   of  the 
clauses  of  the  deed,  no  assignees  of 
a  bankrupt  or  insolvent  shareholder 
should  be  entitled  to  become  share- 
holders in  respect  of  any  shares  held 
by  such  bankrupt  or  insolvent ;  but, 
the  assignees  were  to  be  entitled  to 
sell  the  shares,  upon  leaving  with 
the  secretary  the  official  copy  of  the 
documents  necessary  to  establish  the 
bankruptcy   and   the   right   of  the 
assignees.     By  a  subsequent  clause, 
the  directors  of  the  company  were 
empowered,  when  the  circumstances 
should  require  it,  to  call  upon  all 
the  shareholders,  "other  than   the 
deceased  or  bankrupt   or  insolvent 
shareholders,  their  executors  or  ad- 
ministrators or  assigns  respectively," 
to  pay  up  the  calls  made  on  their 
shiures.     By  subsequent  clauses,  the 
directors  were  empowered,  in  case  of 
the   non-payment    of  calls    by  the 
shareholders,  to  declare  such  shares 
forfeited  to  the  company  and  sell 
them;    the   rights  of  assignees    to 
prior  dividends  being  preserved  to 
them,  with  leave  also  to  the  share- 
holders, whose  shares  should  be  so 
forfeited,  to  tender  the  amount  of 
the '  calls  before  sale,    &c,  and  to 
redeem  the  shares,  and  to  be  and  be- 
come holders  of  the   shares  again. 
After  the  banlcruptcy  of  the  defend- 
ant, the  directors  made  a  call  and 
sued  him  in.  respect  thereof     The 
assignees  did  not  take  any  steps  to 


sell  the  shares : — Udd^  that,  on  the 
bankruptcy  of  the  defendant,  he 
ceased  to  be  a  shareholder  liable  to 
calls;  and,  consequently,  that  his 
bankruptcy  was  a  good  defence  to 
the  action  for  caUs  made  subse- 
quently thereto.  WylcmCa  Steam 
Fuel  Cam^xmy  v.  I^eet,  849 

BARRATRY. 

Barratry  can  be  committed  by  a 
master  who  is  also  part  owner  of  the 
ship.     Jones  v.  Nichclaon^  28 

BILL  OF  EXCHANGR 

See  Infant. 

Issuable  Plea. 
Payment. 
Plea,  (2),  (3> 

(1).  Right  to  retain  JBiU. 

The  plaLntifr  sued  the  defendant 
on  a  bill  of  exchange,  and  at  the 
same  time  proceeded  by  summons  in 
bankruptcy,  under  the  12  d^  13  Yict 
c  106,  s.  78.  The  action  having 
been  stayed  on  payment  of  debt  and 
costs : — ffddy  that  the  plaintiff  had 
no  right  to  keep  the  bill  until  the 
costs  in  bankruptcy  were  paid. 
Gomes  v.  Tc^ylor,  441 

(2).  Overdue  BiU. 

To  an  action  on  a  bill  of  exchange, 
drawn  by  B.  upon,  and  accepted  bjr, 
the  defendant,  and  indorsed  by  R  t6 
the  plaintiff,  the  defendant  pleaded, 
secondly,  that,  before  the  accepting 
of  the  bill,  the  defendant  authorised 
B.,  in  his  own  name,  but  on  account 
of  the  defendant,  to  lay  bets  on  horse 
races,  and  B.,  in  pursuance  of  such 
authority,  laid  such  bets  and  lost 
them  :  tiiat  R  afterwards  volunta- 
rily, and  without  the  request  of  the 
defendant,  paid  the  losses  on  such 
bets ;  that  the  bets  were  wagering 
contracts;  and  the  defendant  ac- 
cepted the  bill  for  repayment  to  B. 


BOND. 
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point  L.  as  their  clerk  or  agent,  for 
the  purpose  of  selling  coal,  at  a  yecvrly 
scdcbry  qflOOL,  was  conditioned  for 
the  due  accounting  by  L.  of  aU 
monies  received  by  him  for  the  use 
of  the  company.  L.  performed  the 
duties  of  such  clerk  or  agent  at  the 
above  salary,  until  May,  1851,  when 
it  was  agreed  between  L.  and  the 
company  to  substitute  for  such  salary 
a  commission  of  Gd.  j>er  ton  on  all 
coal  for  which  he  should  obtain  or- 
ders. From  that  time  L.  was  paid 
for  his  services  by  such  commission, 
which  amounted  to  a  larger  sum 
than  the  fixed  salary.  In  1852,  L. 
was  indebted  to  the  company  for 
sums  which  he  did  not  pay  over  ; 
aud  the  company  having  sued  the 
defendant  on  Uie  bond  :  —  Held, 
first,  that  the  bond  was  valid,  al- 
though the  company  had  no  power 
to  deal  in  coal.  Secondly,  that  the 
condition  of  the  bond  was  restrained 
by  the  recital,  so  that  the  defendant, 
as  surety,  only  undertook  to  be 
responsible  for  the  £uthful  conduct 
of  L.  whilst  he  continued  clerk  at 
such  fixed  salary,  and  consequently 
the  defendant  was  not  liable  after 
the  change  in  the  mode  of  remunera- 
tion. The  Nm'th  Western  Railvxiy 
Compomy  v.  Whinrayy  77 

(3).  Aasistcmt  Overseer. 

The  acceptance  by  the  holder  of 
one  office  of  another  incompatible 
office  does  not  vacate  the  former,  un- 
less it  be  such  as  he  could  determine 
by  his  own  act  simply,  or  unless  that 
authority  concurred  in  the  new  ap- 
pointment, which  could  accept  the 
surrender  of  or  amove  from  the  old 
oiia 

In  the  year  1843,  P.  was,  accord- 
ing to  the  provisions  of  the  59  Creo. 
3,  c.  12,  s.  7,  nominated  and  elected 
by  the  vestry  of  a  certain  parish, 
and  appointed  by  two  justices,  assist- 
ant  overseer  of  that  parish.     The 
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warrant  of  appointment  defined  the 
duties  of  assistant  overseer,  one  of 
which  was,  to  account,  when  re- 
quired by  the  overseers  or  vestry,  for 
money  received  or  expended,  to  the 
persons  authorised  to  receive  the 
same.  By  the  above  statute,  every 
person  so-  appointed  is  to  continue 
assistant  overseer  until  he  shall  re- 
sign such  office,  or  until  his  ap- 
pointment shall  be  revoked  by  the 
vestry.  Security  was,  according  to 
the  statute,  taken  for  the  faithful 
execution  of  the  office  by  bond  with 
sureties,  made  to  the  churchwardens 
and  overseers  of  the  parish.  P.  con- 
tinued to  act  in  the  execution  of 
such  office  until  March,  1852,  when 
he  resigned.  In  the  yeaj^  1847,  P. 
was  appointed  one  of  the  overseers 
of  the  same  parish,  and  he  was  after- 
wards, from  year  to  year,  re-ap- 
pointed and  acted  as  such  until  1852. 
P.  having  made  default  in  account* 
ing  for  monies  received  by  him  as 
assistant  overseer,  and  an  action 
having  been  brought  on  the  bond 
against  one  of  the  sureties  : — Held, 
first,  that,  assuming  the  two  offices 
to  be  incompatible  (which  they  were 
not),  the  acceptance  of  the  office  of 
overseer  did  not  vacate  that  of  assist- 
ant overseer,  since  the  holder  could 
not  divest  himself  of  the  latter  office 
by  his  own  act  simply, — ^the  word  r«- 
eign  in  the  statute  meaning  a  formal 
notification  to  the  vestry  of  the  act 
of  giving  up  the  office  \  and  since, 
also,  there  was  no  implied  amotion 
from  the  old  by  appointment  to  the 
new  office,  for  the  authority  appoint*- 
ing  to  that  office  could  not  remove  ; 
nor  was  there  any  implied  surrender, 
because  the  same  authority  could  not 
accept  a  surrender  of  the  old  office. 

Secondly,  that,  if  the  offices  were 
incompatible,  the  appointment  as 
overseer  would  be  either  void  or 
voidable  only,  in  which  case  it 
would  be  vacated  on  appeal. 

P  EXCH. 


BOTTOMRY  BOND. 
See  Adkiralts  Covht. 

BOUGHT  AND  SOLD  NOTES. 
See  Contract,  (1). 

BRISTOL  WATERWORKS 
COMPANy. 

"Tlie  Brwtol  Waterworks  Act, 
1846,"(i''t  lOVict-c.  ccxxiL) enabled 
tiie  comiwiiy  to  take  the  water  of 
the  river  Chew,  subject  to  cert^n 
oonditioiis.  In  1849,  their  worka 
wtm  com|>let(.'il,  luid  thej  used  the 
Wrfwofthc  river.  In  1853,  the  IG 
Tict.  c.  vii.  piLSRcd,  the  15th  section 
of  which  ]iravi(lu8,  that  "  Dotlnng 
oontaiiiod  in  tliitt  Act,  or  in  '  The 
Bristol  Wnterworks  Act,  1846,'  shall 
sxtond  to  authorise  the  comjtanj  to 
take,  use,  or  iuterfere  with  anj 
luid,  aoil,  or  water,  or  anj  rights  in 
nnect  thereof  beloaging  to  the 
Duke  of  Oornwall,  without  the  con- 
MUt  of  tho  duke  under  his  privy 
•mL"  Afltir  the  passing  of  that  Act, 
tliA  oomiwiiy  contiuued  to  take  the 
Wfttw  of  the  river  as  they  liod  before 
done,  since  the  completion  of  their 
works,  and  thereby  diverted  a  stream 
«Uoh  ought  to  have  irrigated  cer- 
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OABRIEB. 


CERTIFICATE  FOR  COSTS.  989 


the  carelessness,  negligence,  and  de- 
salt of  the  defendants,  the  luggage 
of  Uie  plaintiff  was  not  safely  and 
secur^y  carried,  conveyed,  and  de- 
livered by  the  defendants  to  the 
pliuntiff  at  S. ;  but,  on  the  contrary 
thereof,  through  the  carelessness,  neg- 
ligence, and  default  of  the  defendants, 
a  part  of  the  luggage,  to  wit,  the 
(lortmauteau  and  the  goods  contained 
therein,  were  for  a  long  space  of  time 
lost  to  the  plaintiff,  and  the  plaintiff 
was  deprived  of  the  use,  enjoyment, 
and  possession  of  the  same  during 
the  time  aforesaid.  Plea: — ^As  to 
so  much  of  the  declaration  aa  re- 
lates to  the  said  copies  of  abstracts 
of  title,  conveyances,  and  leases, 
that  the  same  were  title  deeds  and 
writings  contidned  in  one  package, 
and  exceeding  in  value  the  sum  of 
10/L,  which  package  was  delivered  by 
the  plaintiff  to  the  defendants,  as 
common  carriers  by  land,  at  their 
office :  that  a  notice  was  affixed  in 
the  office,  that  the  defendants  re- 
quired an  increased  rate  of  charge 
to  be  paid  for  the  conveyance  of 
title  deeds  and  writings ;  and  that, 
at  the  time  of  the  delivery  of  the 
package,  the  value  and  nature  there- 
of were  Qot  declared  by  the  plaintifl^ 
nor  the  increased  charge  paid.  New 
assignment : — That  the  plaintiff  sues 
not  for  any  loss  of  or  injury  to  the 
said  copies  of  abstracts  of  title,  con- 
veyances, and  leases  within  the 
meaning  of  the  11  Qeo.  4  &  1  Will. 
4,  c.  6Sy  but  for  that  the  defendants 
did  not  use  due  and  proper  care  in 
and  about  the  carriage  and  convey- 
ance of  the  same  from  W.  to  S.,  and 
so  negligently  conducted  themselves 
that  they  were  not  delivered  to  the 
plaintiff  at  S.,  but  on  the  contrary 
theraof,  the  said  copies  of  abstracts 
of  title,  conveyances,  and  leases  were 
for  a  long  time,  to  wit,  from  the  3rd 
of  Jane  to  the  22nd  of  September, 


delayed,  kept,  and  detained  by  the 
defendants ;  and  the  plaintiff  was 
deprived  of  the  use,  enjoyment,  and 
possession  of  the  same,  although 
they  were  not  lost  or  injured  within 
the  meaning  of  the  said  statute.  On 
demurrer  to  the  new  assignment : — 
Ileldy  that  the  loss  or  injury  to  goods 
against  which  a  carrier  is  protected 
by  the  11  Geo.  4  *k  1  Will  4,  c.  6S, 
is  a  loss  by  the  carrier  of  the  articles 
committed  to  him,  or  injury  to  them 
whilst  in  his  care,  and  not  a  loss  sus- 
tained by  the  owner  in  consequence 
of  the  non-delivery  of  the  article  in 
due  time  or  altogether,  or  the  loss  of 
the  use  of  the  article  by  him ;  and 
that,  as  the  plea  did  not  allege  a  loss 
within  the  statute,  it  was  bad,  and 
the  plaintiff  waa  entitled  to  judg- 
ment. 

QiuBre,  whether  the  new  assign- 
ment was  good.  Hea/m  v.  The  Lory- 
don  and  South  Western  Ra/U/way 
Company^  793 

CA.  SA. 
See  Bailiff. 


CAUSA  PROXIMA 
See  Policy  of  Assurance,  (1). 

CAUSE  OP  ACTION. 
See  County  Court,  (2), 

CERTIFICATE  OF  ACKNOW- 
LEDGMENT OF  MARRIED 
WOMEN. 

See  Devise,  (1). 

CERTIFICATE  FOR  COSTS. 
See  Patent. 
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CHARTERPAETY. 
(1).  Comf ruction  of  C'uirterpartg. 

A  declsratiou  on  a  cliftrteriwrty 
■Wed,  tlist  it  waa  agreed  between 
tint  defeniliiiit,  the  elii|iowDer,  anil 
tbo  pliuiitttl',  that  thi'  Hhip  slitnild 
pneeetl  to  S.,  and  thero  tukc  on 
board  fruiu  Llie  agents  of  the  fir^igbter 
R  fbll  K&d  complete  cargo  of  coala, 
■ad  tlwrewith  proeeed  to  L.,  snd 
dtUw  th»  same  at  the  wharf  to  the 
Oldw  of  the  freight<!r  (the  act  of 
GaJ^  ilie  Queen's  enemies,  fire,  and 
VU  Mid  evi'iy  other  dangere  and  acci- 
danla  of  tlie  soos,  rivers,  and  na- 
of  whatever  nature  or 
,  during  the  said  voyage  alwajs 
A)  ;  that  tlie  charter  shoald 
iiV  in  force  fur  six  Huccessive  voy- 
■g<B ;  Knd  that  thej  should  be  made 
not  bber  than  the  last  day  of  Feb- 
raaiy,  1853.  Breaches,  that  the 
•hip  did  not  mako  six  succevsiTe 
TCijagee,  and  that  the  defendant 
wmild  not  permit  the  ship  to  make 
num  than  three  voyages.  Plea, 
tliMt,  during  the  three  voyages,  the 
■hip  auataiin.'d  great  damage  by  dan- 


CHURCH. 

(5).  Freight,  Amrmnt  of. 
A  vessel  was  chartered  to  carry 
a  cargo  of  com  from  Odessa  to  Gluii- 
ccster,  for  freight  payable  at  a  ocr- 
taiu  rat«  [ler  quarter.  2664  qimr- 
lei's  were  shipped  at  Ode^ssa,  and  the 
master  Higacd  biUii  of  lading  in  tins 
usual  form,  and  wliich  contained  a 
memoroudura,  "quantity  and  ((lu- 
lity  unknown."  The  vessel  arrivetl 
at  Gloucester  with  the  cargo  of 
com,  when  it  was  metisured  at  thn 
Queen's  Beam,  and  found  to  contiiin 
2785^  quarters.  In  the  course  <•! 
the  voyage  a  portion  of  the  aim, 
from  some  unknown  cause,  had  Im- 
come  heated  and  damaged,  whcrctqr 
its  bulk  was  increased  : — Sdd,  that 
froiglit  was  payable  on  the  quantity 
of  com  ahip])ed,  and  not  on  iti> 
measurement  at  the  port  of  dift- 
charge  :— Per  FoUoei,  C.  B,,  Al'hr- 
aon,  B.,  and  Platl,  B.—MaHin,  B- 
disBcntiente.     Gibeon  v.  Slarife,  G23 

(3).  Evidmee  o/ Custom. 
By    chartorparty,  the    defendant 
agreiid  to  load  on  l>oiird  a   refssvl  at 
idad  "a  fidl  and  complete  eargo 
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wftrdenB  are  liable  to  pay  the  rate, 
although  they  have  no  parochial 
fiiuda  for  ^t  purpose.  MilU  v. 
S!/d<M,  67 

COLLATERAL  COVENANT. 
See  Statdts  of  Loutations,  (2). 

COMMISSIONERS  OF 

SEWERS. 

(1).  Liohility  to/eoM  Sewera. 

Conunismonera  of  Sewora  used  for 
the  purpose  of  their  sewerage  on 
aucient  tidal  ditch  which  ran  along 
the  side  of  the  public  highway : — 
ffeid,  that  the  Commissioners  vere 
under  no  obligation  to  fence  the 
sewer,  so  as  to  protect  persons  fre- 
quenting the  highwAy.  ConwxU  t. 
The  Metropolitan  Commiaaiotien  of 
Seioera.  771 

(2).  Bight  to  sue  and  be  med  by 
Secretary. 

Under  the  11  A  12  Vict  c.  112; 
which  enacts,  that  the  Metropolitan 
CommiaaionerB  of  Sewers  may  sue 
and  be  sued  "  in  the  name  of  the 
clerk  for  the  time  being,"  as  ex- 
plained by  the  15th  section  of  the 
12  it  13  Vict  c  93,  which  enacts, 
that  the  chief  clerk  to  the  Gommis- 
sioners  shall  be  called  the  secretary ; 
and  the  word  "clerk,"  in  any  of  the 
Acta  relating  to  the  Commissioners, 
shall  include  "  secretary  ;"  the  Com- 
misaioucrs  must  sue  and  be  sued  in 
the  name  of  their  secretaiy.  Cle- 
mmle  v.  Pollard,  817 

COMMITMENT    (WARRANT 

OF). 

See  Macistkate,  (1). 

COMMON. 

On  the  trial  of  a  question  between 

the  lord  of  a  manor  and  a  commoner, 

as  to  the  right  of  the  former  to  in- 


cloBe  a  portion  of  the  waste,  leaving 
a  sufficiency  of  common  for  those 
having  a  right  of  common  there,  the 
waste  being  part  of  a  royal  forest ; 
— Held,  that  the  right  of  the  Crown 
to  turn  deer  on  the  waste  did  not 
form  an  element  for  the  consideration 
of  the  jury  on  the  question  of  suffi- 
ciency of  common,  in  a  case  where  no 
deer  had  been  turned  on  the  waste 
for  upwards  of  twenty  years.     Xoie 


COMMON  COUNT.    See  next 
headijig. 

COMMON  LAW  PROCEDDRB 

ACTS. 

See  Discovery  of  Docuhemt& 

EQtriTABLX  Defenok 

Ebbob. 

Ikterbogatobiss. 
Writ  of  Suuuonk 
(1).  Service  Abroad. 
A  British  subject,  redding  la 
France,  was  there  served  with  a 
writ  of  summons  in  the  form  pro- 
soribed  by  the  1 8th  section  of  "  The 
Common  Iaw  Procedure  Act,  1852." 
The  writ  was  specially  indorsed  with 
a  claim  in  respect  of  promissory 
notes  made  abroad.  The  defendant 
appeared  to  the  writ,  and,  after  de- 
claration, found  that  the  cause  of 
action  did  not  arise  within  the 
jurisdiction  of  the  Court,  and  was 
not  in  respect  of  a  breach  of  a  con- 
tract made  within  the  jurisdiction, 
whereupon  he  ajipUed  to  set  aside 
the  writ  and  proceedings  under  it  : 
— Held,  that  there  was  no  irr^;u- 
larity  in  the  writ  itself;  and  that 
the  defendant,  by  appearing,  had 
given  the  Court  jurisdiction. 

Ill  such  case,  the  defendant  should 
apply  to  a  Judge  for  particulars  be- 
fore appearance.     Forbes  v.  Smith, 
717 
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steam  vessel  which  the  oompany 
agreed  to  dispatch  to  Australia,  the 
plaiiiti£&  should  have  and  transact 
the  company's  ship-broking  business 
at  the  port  of  Sydney,  upon  the 
terms  in  the  articles  of  agreement 
mentioned ;  and  the  company  also 
agreed  with  the  plaintifis  to  provide 
them  with  a  free  passage  to  the  said 
colony.  Averments,  ti^t  the  plain- 
tififs  have  always  been  ready  and 
wiUing  to  proceed  to  the  said  colony 
by  the  last-mentioned  steam  vessel, 
and  have  done  all  things  necessary 
to  entitle  them  to  the  agreed  passage. 
Breaches,  that  the  company  after 
their  complete  registration  have  re- 
fused to  establish  any  ship-broking 
business  at  Sydney,  and  have  re- 
fused to  dispatch  the  last-mentioned 
steam-vesseL  On  demurrer  : — HM^ 
that  the  first  count  was  bad,  since 
the  completely  registered  company 
was  not  liable  on  the  contract  made 
by  the  provisionally  registered  com- 
pany. 

Hddy  also,  by  PlaUy  B.,  and  Mcvr- 
Itn,  B.,  that  the  second  count  was 
bad,  since  it  did  not  disclose  any  con- 
sideration for  the  alleged  agreement. 
Parhsj  B.,  dubitante.  Payne  v.  The 
New  South  WcUes  Coal  a/nd  IvUer- 
eelonial  Steam  Ncwigation  Compaaiy, 
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CONSTABLK 
See  Metropolitan  Police  Acrr. 

CONTRACT. 
See  Railway  Compant,  (3). 

(1).  Bought  and  Sold  Notes. 

The  plaintiff  employed  a  broker 
to  purchase  for  him  some  hemp. 
The  broker  having  negotiated  with 
the  defendant,  signed  and  sent  to 
him  a  note  of  the  purchase  of  100 
tons  of  hemp,  to  arrive  by  certain 
ships;  ''payment,  at  the  option  of 


the  buyer,  by  acceptance  at  six 
months  from  delivery,  or  cash  in 
fourteen  days  less  two-and-a-half  per 
cent :  to  he  taken  from  the  quay  at 
the  landing  weightsJ^  The  defendant 
afterwards  signed  and  sent  to  the 
broker  a  note,  dififeving  in  several 
material  points  from  the  note  sent 
to  him.  On  the  18th  of  September, 
a  ship  arrived  with  fifty  tons  of 
hemp,  and  on  the  28ih  was  wase- 
housed  at  the  broker's  verbal  request 
On  the  3rd  of  October  the  plaintiff 
declared  his  option  to  pay  by  bill. 
The  defendant  afterwards  tendered 
to  the  broker  delivery  orders  for 
"  ahotU  "  fifty  tons  of  hemp,  but  the 
broker  refused  to  receive  Uiem  and 
give  the  plaintiff's  acceptance,  on  the 
ground  of  the  quantity  being  so  de- 
scribed, and  the  defendant  in  conse- 
quence resold  the  hemp.  The  plain- 
tiff then  sued  the  defendant  for  not 
delivering  the  hemp,  and  declared 
on  the  note  signed  by  the  defendant 
as  the  contract  between  them.  Held:. 
I  — ^Flrst,  that  it  was  a  question  for 
the  jury  whether  both  parties  in- 
tended that  the  note  signed  by  the 
defendant  should  be  the  contract,  in 
which  case  there  was  a  sufficient 
memorandum  within  the  Statute  ^ 
Frauds ;  or  whether  the  defendant 
never  intended  to  be  bound  as  seller 
unless  the  buyer  also  signed  a  corre- 
lative note  to  bind  him,  and  if  so, 
there  was  no  valid  contract. 

Secondly,  that  evidence  was  ad- 
missible to  prove,  that)  by  usage  of 
trade,  the  delivery  orders  were  in 
the  usual  form  when  goods  were 
warehoused  in  bulk ;  and  when  that 
evidence  was  coupled  with  proof 
that  the  goods  warehoused  were  ac- 
tually of  that  weight  at  the  landing 
scales,  and  that  the  particular  orders 
referred  to  the  identical  goods  so 
weighed,  such  delivery  orders  were  a 
sufficient  performance  of  the  con- 
tract to  deliver. 
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Thirdly,  that  the  parol  agreement 
to  alter  the  written  contract  to  de- 
liver the  hemp  on  the  quay  by  sub- 
stituting a  delivery  from  the  ware- 
house,  did  not  operate  as  a  new  con- 
tract so  as  to  be  a  waiver  or  dis- 
charge of  the  old  one ;  for  such 
agreement  was  void  by  the  Statute 
of  Fraud&  But  if  the  plaintiff  had 
accepted  the  goods  in  the  warehouse, 
or  even  the  delivery  orders  in  the 
form  offered,  as  a  performance  of  the 
contract  on  the  defendant's  part, 
there  would  have  been  a  good  an- 
swer by  way  of  accord  and  satis&c- 
tion. 

Quaere — ^Whether  the  plaintiff  de- 
clared his  option  and  was  ready  to 
give  his  acceptance  in  due  time. 
Moore  v.  Campbell,  323 

(2).  CorUract  to  Deliver  at  Distant 

Places. 

Where  a  manufacturer  contracts 
to  deliver  a  manufactured  article  at 
a  distant  place,  and  the  article,  when 
delivered  to  the  carrier  for  the  pur- 
pose of  being  conveyed,  is  of  a  mer- 
chantable quality,  the  purchaser  is 
bound  to  accept  it,' if  only  deterio- 
rated to  the  eirbent  that  it  is  neces- 
sarily subject  to  in  its  course  of 
transit  from  the  one  place  to  the 
other.     BvU  v.  JRobison,  342 

(3).  Against  "Losses,  Costs,**  ^c. 

The  plaintiff  signed  and  delivered 
to  the  defendant  the  following  do- 
cument : — "  In  consideration  of  your 
having,  at  my  request,  agreed  to 
become  a  director  of  the  Surrey  Gas 
Association,  and  to  be  and  act  as 
director  thereof,  I  hereby  undertake 
and  agree  to  guarantee,  indemnify, 
and  save  you  harmless  from  and 
against  all  losses,  charges,  damages, 
and  expenses,  which  you  may  bear, 
incur,  sustain,  or  be  put  to  by  reason 
thereof,  or  on  account  of  actions  as 
such  director;  and  I  do  hereby  further 


agree  to  accept  a  transfer  of  twenty- 
four  of  your  shares  in  the  said  asso- 
ciation when  thereunto  requested  by 
you,  such  transfer  to  be  at  my  own 
expense,  costs,  and  chaiges ;  and  I 
hereby  undertake  to  pay  all  calls 
and  instalments  for  and  in  respect  of 
such  shares.**  The  plaintiff  having 
afterwards  sued  the  defendant  for  a 
debt :  —  Held,  that  the  defendant 
might  set  off  the  expenses  incurred 
by  him  as  a  director  as  money  paid 
for  the  plaintiff's  use.  Huttitinson 
v.  Sydney,  438 

(4).  Proposal  for  CotUtocL 

The  plaintiffis,  guardians  of  the 
poor  of  K.  H.,with  a  view  to  obtain- 
ing tenders  for  meat,  &c,  for  the  use 
of  the  workhouse,  issued  an  advertise- 
ment)  stating  that  they  would  re- 
ceive tenders  for  the  supply  of  the 
workhouse  with  meat  for  three 
months,  from  thirty  to  fifty  stone, 
more  or  less,  per  week  (desoribing 
the  sort  of  meat) ;  that  sealed  tenden 
were  to  be  sent  to  the  derk  of  the 
corporation  :  and  that  all  contradort 
would  have  to  sign  a  written  contrad 
afier  acceptance  of  the  tender.  The 
defendant  wrote  to  the  plaintiffs  to 
say,  that  he  proposed  to  sup))ly  the 
workhouse  with  meat,  according  to 
advertisement,  for  the  ensuing  three 
months,  at  6d,  per  pound.  This 
tender  was  accepted  by  the  plaintifik, 
and  the  defendant  was  informed, 
that  he  was  appointed  butcher  ;  but 
immediately  a^rwards,  he  wrote  to 
the  plaintiffs  to  say,  that  he  declined 
the  appointment : — Held,  that,  as  s 
written  contract  was  to  be  executed, 
the  acceptance  of  the  tender  did  not 
form  a  binding  contract,  so  as  to 
render  the  defendant  liable  for  re- 
fusing to  supply  the  workhouse  with 
meat  in  accordance  with  his  tender. 
The  Governor,  Guardians,  ^c,  of  the 
Poor  of  KingsUm-uponrHuU  v.  Pet^K 
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(5).  Notice  under  CarUraet. 

The  plaintiff,  an  engineer,  con- 
tracted with  the  defendants,  a  cor- 
poration, b  J  deed  to  execute  certain 
works.  The  deed  contained  a  clause, 
hj  which  it  was  covenanted  that  the 
defendants*  engineer  should  have 
power  to  direct  the  way  in  which 
various  portions  of  the  work  should 
be  done ;  and  if  it  should  appear  to 
him  that  they  were  not  properly 
executed,  and  with  due  expedition, 
it  should  be  lawful  for  him  to  give 
notice  in  writing  to  the  plaintiff  to 
alter  any  improper  work,  and  to 
supply  proper  and  sufficient  mate- 
rials and  labour,  and  with  due  expe- 
dition to  proceed  therewith ;  and  if 
the  plaintiff  should  for  the  space  of 
seven  days  after  such  notice  had 
been  given  &il  to  comply  therewith, 
then  it  should  be  lawful  for  the  de- 
fendants* engineer  to  take  the  work 
out  of  the  plaintiff  *s  hands.  It  ap- 
pearing to  the  defendants*  engineer 
that  the  works  were  not  being  pro- 
perly executed  and  with  due  expedi- 
tion, he  gave  the  following  written 
notice  to  the  plaintiff : — "  I  give  no- 
tice to  you  to  supply  all  proper  and 
sufficient  materials  and  labour  for  the 
due  prosecution  of  the  works,  and 
with  due  expedition  to  proceed  there- 
with ;  and  further,  that  if  you  shall 
for  the  space  of  seven  days  after 
the  giving  of  this  notice  fjul  or  ne- 
glect to  comply  therewith,  I  shall  as 
engineer,  and  on  behalf  of  the  said 
A.  B.  (the  defendants),  take  the 
works  wholly  out  of  your  hands :" — 
Held,  that  the  notice  was  sufficiently 
specific.  Pavling  v.  The  Mayor^ 
Aldermany  and  Burgesses  of  the 
Borough  of  Dover,  753 


CONVEY  ANCEL 

See  Stamp,  (1). 


CONVEYANCER 

The  44  Geo.  3,  c.  98,  s.  14,  which 
imposes  a  penalty  on  any  unqualified 
person  who  acts  as  a  conveyancer,  is 
a  prohibitory  Act;  and  therefore 
such  person  cannot  recover  for  con- 
veyances drawn  by  him.  Taylor  v. 
The  Crowland  Gas  and  Coke  Com- 
pony,  293 

CONVICTION. 

See  Magistrate,  (2). 

COPYRIGHT. 

The  proprietor  of  a  foreign  print 
cannot  claun  copyright  therein  un- 
der the  International  Copyright 
Act  (7  &  8  Vict,  a  12),  unless  the 
date  of  publication  andf  name  of  the 
proprietor  are  engraved  on  the  plate 
and  printed  on  the  print  as  required 
by  the  8  Geo.  2,  c.  43.  Avanzo  v. 
Mudie,  203 

CORPORATION  AGGREGATK 

Qucere  whether  an  action  for  a 
malicious  prosecution  will  lie  against 
a  corporation  aggregate? — Per  Al' 
dersouy  B.,  that  it  will  not.  Stevens 
V.  The  Midland  Counties  Ra/ihoay 
Compa/ny  and  Lamder,  352 

COST  BOOK  PRINCIPLK 
See  MiKiKO  Company. 

cosTa 

See  Bill  of  Exchakqe,  (1). 
Patent. 

iyy  On  Demwrrer. 

Under  the  3  A  4  WilL  4,  a  42,  & 
34,  the  successful  party  on  a  demur- 
rer is  entitled  to  his  costs  in  that 
behalf,  whatever  may  be  the  ulti- 
mate determination  of  the  cause. 
BentUy  v.  I>au)es,  347 


916 


COUNTY  COTJRT. 


(2).  Special  Com  unlAouf  PUadinga. 
Where,  after  writ  issued,  a  spe- 
ria]  case  is  stetcd  without  pleadiogB, 
imder  "  The  Common  Law  Frooe- 
dnre  Act,  ISfiS,"  and  there  is  no 
agreement  as  to  costa,  a  plaintiff  who 
has  judgment  ioi  part  of  his  claim  is 
entitled  to  the  general  costs  of  Uie 
csnse,  and  the  defendant  is  entitled 
to  deduct  any  costs  which  he  may 
have  incurred  iu  respect  of  the  loat- 
ter  on  which  he  has  suocceded  El- 
liott V.  Sithop,  522 

(3>  /»  Replevin. 

The  17  Car.  2,  c.  7,  applies  to  a 

rent  dutige  as  well  as  to  a  rent  ser- 

The  term  "full  coete"  in  that  sta- 
tute means  ordinary  coats  as  between 
pirt;  and  portj,  and  not  costs  as 
between  attorney  and  client. 

Where,  in  an  action  of  replevin, 
bodi  parties  take  down  the  record 
forteial,  and  the  defendant  succeeds, 
and  ^1*  damages  ore  assessed  under 
the  21  Hen.  8,  c.  19,  s.  3,  he  is  en- 
titled to  the  costs  of  his  record. 

Under  the  17  Car.  2,  c  7,aBUooe«B- 
fut  defendant  in  replevin  is  not  en- 
titled to  the  costsof  making  the  diB- 
treas.     Jamieum  v.  Trevel^/an,    748 

COUNTERMAND  OF  TRIAL. 
A  plaintiff  cannot  countermand 
notice  of  trial  after  the  cause  has 
been  made  a  remanet.  Tempany  v. 
Sigby,  476 

COUNTY  COURT. 
(1).  Juritdietiim. 
The  defendant  was  sued  in  the 
county  court  in  the  double  capacity 
as  executor  of  A.  and  administrator 
of  R  On  the  trial,  the  defendant 
objected  that  the  plainti&  ought  to 
elect  in  what  capacity  they  proceed- 
'cd  against  him^    and  further,  that 


there  wan  no  evidence  that  the  at- 
torney, who  appeared  in  support  of 
the  clwm,  had  been  duly  authorised 
by  the  plainti^  who  were  the 
guardians  of  the  poor  of  a  parish,  to 
hrtug  the  action.  The  judge  orei^ 
ruled  both  objeotiona^  and  gave 
judgment  gainst  the  defendant  ge- 
nendly: — H^,  assuming  the  dwi- 
sion  to  be  inoorrect,  that,  as  the 
Judge  acted  within  his  Jurisdiction, 
such  objections  afforded  no  ground 
for  a  prohilntion.  TKe  OuarrHtrnt  of 
Ae  Lexden  and  Munelar  Unim  v. 
SovthgaU,  201 

(2).  Gauee  of  Atiion. 

The  term  "cause  of  action"  in 
the  60th  section  of  the  9  &  10  Yict 
c:  95,  which  gives  jurisdiction  to 
the  county  conrt  of  tlie  district  "in 
which  the  cause  of  action  arose," 
means  the  "vAoU  caose  of  action." 

Therefore,  where  va  aBsociatio% 
of  which  the  defendant  was  a  mem- 
ber, offered  a  reward  fbr  the  appre- 
hension and  prosecution  of  persons 
committing  certain  offences,  such  re- 
ward to  (e  paid  <m  conoietion;  uid 
the  pl^ntiff,  within  a  district  of  the 
county  court  of  G.,  ^prehended  an 
offender,  who  was  tried  and  con- 
victed within  a  district  of  the  county 
court  of  H. : — Held,  that  the  county 
court  of  O.  had  no  juriadictioa  to 
entertun  a  plaint  for  the  recovery 
of  the  reward.  Semaman  v.  Smiih, 
659 

(3).  Abandonment  of  BxeeM. 

The  abandonment  of  the  excess  of 
a  claim  above  SOL,  in  order  to  give 
a  county  court  jurisdiction,  must 
be  the  act  of  the  plaintiff  himself,  or 
of  some  person  authorised  by  him, 
and  not  the  act  of  the  Judge. 

Therefore,  where  a  county  court 
judge,  at  the  hearing  of  a  plaint,  of 
his  own  accord  and  against  the  cod- 
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sent  of  the  defendant^  amended  the 
particulars  of  demand  by  reducing 
the  claim  to  50^.,  and  gave  judgment 
for  the  plaintiff  ifor  that  amount,  the 
Court  granted  a  prohibition.  HiU  v. 
Swift,  726 

(4).  Removal  of  JudgrMvU, 

A  judgment  of  a  county  court  is 
not  removable  into  a  superior  Court. 
Tlie  19  Geo.  3,  c.  70,  and  1  &  2 
Vict,  c  110,  by  which  the  judg- 
ments of  inferior  courts  of  record 
were  removable  into  the  superior 
Courts,  have  no  application  to  the 
judgments  of  county  court&  Mor^ 
Um  V.  HoU,  707 

COVENANT. 

See  Statute  op  Limitations^  (2). 

CUSTOM. 
See  Chartebparty,  (3), 

DAMAGR 

See  Mine,  (1),  (2). 

Passenoebs*    Assurance    Com- 
pany. 
Payment. 

DECLARATION. 
See  Common  Law  Procedure  Act,(2). 

Time  to  deda/re. 

The  Reg.  Gen.  HiL  Term,  2  WilL 
4,  r.  35  (repealed  and  re-enacted  in 
terms  by  the  15  <fe  16  Vict,  a  76,  & 
58),  which  provides,  that  *'  a  pl^- 
tiff  shall  be  deemed  out  of  Court  un- 
less he  declare  within  one  year  after 
the  writ  of  summons  is  returnable,'* 
does  not  apply  to  the  case  of  pro- 
ceedings stayed  for  more  than  a  year 
by  an  order  for  security  for  costs. 

But  if  the  security  be  given  at 
any  time  of  the  year,  the  plaintiff 


must  declare  before  its  expiration. 
Ro88  v.  Green^  891 

DEED. 

See  Statute  of  Limitations,  (4). 

By  indenture,  between  the  execu- 
tors of  E.  D.  of  the  one  part,  and 
R.  D.  of  the  other  part,  reciting, 
that  the  testator,  by  his  will  (after 
certain  bequests),  gave  the  residue 
of  his  personal  estate  equally 
amongst  his  children,  and  also  di- 
rected that  his  daughter  M.  should 
only  receive  500Z.  of  her  share  at  the 
age  of  twenty-one,  and  that  his  ex- 
ecutors should  place  out  the  remain- 
der at  interest,  to  be  paid  her  dur- 
ing her  life,  and,  after  her  death, 
such  remaining  principal  to  be  equal- 
ly divided  amongst  her  children, 
and,  in  cajse  of  her  death  vdthout 
issue,  amongst  such  of  the  testator's 
children  as  should  be  then  living ; 
that  E.,  one  of  the  executors,  pur- 
chased a  farm,  which  he  conveyed  to 
R  D.,  in  consideration  of  2000^; 
that  there  was  in  the  hands  of  the 
executors  1620iL,  of  which  400/1  was 
in  trust  for  M. ;  and  that  the  execu- 
tors had  agreed  with  R.  D.,  that  the 
said  sum  of  1620/.  should  be  received 
by  him,  and  applied  towards  the 
payment  of  the  purchase-money  of 
2000/.  for  the  said  estate,  and  should 
remain  in  his  hands,  with  interest 
at  4/.  10«.  per  cent. ;  and  that  R  D. 
should  also  be  chargeable  with  such 
principal  money  from  time  to  time 
as  might  become  payable,  agreeably 
to  the  will  of  the  testator :  It  was 
witnessed,  that,  in  consideration  of 
the  said  sum  of  1620/.  trust  money, 
so  by  these  presents  lent  to  R.  D.  as 
aforesaid,  R  D.  covenanted  with  the 
executors  to  pay  them,  for  the  use 
of  the  testator's  children,  interest 
for  their  respective  shares  at  the 
rate  of  4/.  10«.  per  cent. ;  and  also 
to    pay  such    principal    money  as 
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might  become  payable,  from  time  to 
time,  agreeaJbly  to  the  recited  tnill. 
Then  followed  a  power  to  receive 
the  rents  or  sell  the  premises  on  de- 
&ult  in  payment  of  the  interest  or 
principal;  also  a  covenant  by  R.  D. 
to  pay  the  interest  and  principal  to 
the  executors  for  the  use  of  the  tes- 
tator^s  children ;  and  a  covenant  by 
the  executors,  that  R  D.  might,  on 
payment  of  interest,  retain  in  his 
hands  the  said  sum  of  1620^.,  agree- 
ably to  the  will  of  his  late  father. 
All  the  other  children  of  the  testa- 
tor died  in  the  lifetime  of  his  daugh- 
ter M.,  who  died  without  issua  TTie 
administrator  of  the  surviving  execu- 
tor having  brought  an  action  against 
the  executor  of  R  D.  to  recover  the 
AOOL : — Held,  that  this  was  money 
lent,  which  the  defendant  was  bound 
to  pay  to  the  plaintiff,  and  not  to 
the  administrator  de  bonis  non  of 
the  original  testator.     Dod  v.  Dod, 

878 

DELIVERY  ORDER 
See  Contract,  (1). 

DEER. 

iSee  CoMMOK. 

DEMURRER 

See  Costs,  (1). 

DEVISR 

(1).  Merger  of  Life  Estate, 

R  B.,  being  seised  in  fee  of  five 
dwelling-houses,  on  the  8th  of  Feb- 
ruary, 1788,  devised  the  same  to  his 
wife  for  her  life,  and  after  her  death 
he  devised  two  of  the  houses  to  his 
daughter  Ellen,  the  wife  of  G.  Flem- 
ing, for  her  separate  use,  with  power 
to  dispose  of  the  same  at  her  death 
amongst  her  children  which  should 
be  then  living  j  and  after  the  death 
of  his  wife,  the  testator  devised  the 


three  remaining  houses  to  EUcn 
Bancks,  the  daughter  of  his  late 
daughter,  .for  her  sole  use,  with 
power  to  dispose  of  the  same  among 
her  lawful  issue  her  surviving,  and 
their  heirs,  for  ever,  as  she  should 
think  fit  'y  and  if  either  his  said 
daughter  or  granddaughter  should 
die  without  issue,  he  gave  the  sur- 
vivor what  the  deceased  had  before 
had,  subject  to  the  same  limitations; 
and  if  both  should  die  without  issue 
them  surviving,  then  the  testator 
gave  the  property  to  'be  divided 
amongst  his  brothers  and  sisters,  and 
others.  In  1788,  the  testator  died, 
when  his  wife  entered  into  posses- 
sion of  the  property,  and  enjoyed  the 
same  till  her  death,  in  1810.  In 
1798,  Ellen,  the  widow  of  G.  Flem- 
ing, intermarried  with  the  defend- 
ant, and  died  in  1848,  without  issue. 
On  the  death  of  the  testator's  wife, 
the  plaintiff  and  defendant  in  right 
of  his  wife,  entered  into  possession 
of  their  respective  shares  of  the  pro- 
perty. By  an  indenture,  made  in 
1843,  between  the  defendant  and 
his  wife  of  the  first  part,  J.  C.  of  the 
second  part,  and  J.  Lord  and  W. 
Ackerley  of  the  third  part,  after  r©; 
citing  the  above  facts,  and  that  the 
defendant  was  seised  in  fee  simple 
of  the  property,  and  that  the  said 
Ellen  Ollerton  was  the  testators 
heiress-at-law,  and  that  the  defend- 
ant (her  husband)  was  seised  in  the 
fee  simple  of  the  property  thirdly 
thereinafter  described,  and  that  the 
defendant  and  his  wife  were  in- 
debted to  the  said  J.  Lord  and  W. 
Ackerley  in  a  certain  sum  of  money 
lent ;  it  was  witnessed,  that  the  said 
J.  Ollerton  and  Ellen  his  wife,  in 
consideration  of  the  money  so  lent, 
and  of  10^.  paid  to  them  by  the  said 
J.  C,  the  said  E.  Ollerton  joining 
therein,  as  well  to  ix^lease  and  con- 
vey the  said  hereditaments  firstly 
and  secondly  thereinafter  described, 
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as  to  release  and  extinguish  every 
right  and  title  to  dower  which  she 
might  have  with  or  out  of  the  said 
hereditaments  thirdly  thereinafter 
described,  and  to  the  intent  that  the 
then  reciting  indenture  might  ope- 
rate and  take  effect  by  force  or 
under  the  Act  for  rendering  a  release 
as  effectual  for  the  conveyance  of 
freehold  estate  as  a  lease  and  release 
by  the  same  parties,  did  grant  and 
convey  to  the  said  J.  C.  and  his 
heirs,  first,  those  two  dwelling- 
houses  by  the  said  will  devised  to 
the  said  Ellen  Ollerton  ;  and,  second- 
ly, those  three  dwelling-houses  by 
the  said  will  devised  to  K  B.  (the 
testator*s  granddaughter),  and  all 
other  lands,  &a,  which  the  said  Ellen 
Ollerton  was  entitled  to  as  heiress- 
at-law  of  the  said  testator;  and, 
thirdly,  certain  premises  belonging 
to  the  said  J.  O.,  &c.,  to  hold  the 
same,  subject  as  to  the  premises 
secondly  described  to  the  life  estate 
of  the  said  E.  B.,  to  the  said  J.  C. 
and  his  heirs,  to  the  use  of  the  said 
J.  Lord  and  W.  Ackerley  for  1000 
years,  upon  certain  trusts  ;  and  after 
that  term  to  such  uses  as  J.  Oller- 
ton and  Ellen  his  wife  should  by 
deed  in  writing  appoint,  and,  in  de- 
fault of  such  appointment,  to  the 
use  of  the  survivor  of  them,  as  he  or 
she  might  appoint  by  deed  or  direct 
by  will,  and,  in  the  meantime,  to 
the  use  of  J.  Ollerton  and  Ellen 
hia  wife  during  their  joint  lives,  and 
the  survivor  of  them  ;  and  it  was  in 
the  said  indenture  declared,  that  the 
said  term  of  1000  years  was  so 
limited  to  the  said  J.  Lord  and  W. 
Ackerley  for  the  purpose  of  securing 
the  repa3rment  of  the  said  sum  so 
lent,  with  interest.  EUen  Ollerton 
died  without  having  made  any  ap- 
pointment of  the  property  limited 
by  the  settlement  This  indenture 
was  prepared  by  J.  Lord  and  W. 
Ackerley,  who  were  the  only  solici- 


tors employed  in  the  transaction, 
and  was  executed  by  J.  Ollerton  and 
Ellen  his  wife,  and  was  acknow- 
ledged by  the  latter  before  the  said 
J.  Lord,  one  of  the  mortgagees  of  the 
said  indenture,  and  one  E.  Wood- 
cock, perpetual  commissioners  for 
taking  the  acknowledgments  of  mar- 
ried women,  the  said  K  Woodcock 
not  being  in  any  manner  interested 
in  the  transaction  giving  occasion  for 
the  said  acknowledgment,  or  con- 
cerned therein  as  attorney,  solicitor, 
or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or 
concerned.  And  the  commissioners 
signed  a  certificate  of  their  having 
taken  such  acknowledgment  in  the 
form  pointed  out  by  the  3  &  4  WilL 
4,  c.  74 ;  which  certificate,  and  the 
affidavit  verifying  the  same,  was  filed 
of  record,  according  to  the  rules  of 
the  Court  of  Common  Pleas.  In 
ejectment  by  Ellen  Bancks  to  re- 
cover part  of  the  premises  devised  to 
Ellen  Ollerton  :— 

Held,  first,  that  the  circumstance 
of  the  remainder  devolving  on  Ellen 
Ollerton  as  heiress-at-law,  at  the 
same  time  that  her  life  estate  took 
effect  under  the  will,  did  not  operate 
as  a  merger  of  the  life  estate,  so  as 
to  bar  the  contingent  remainder 
which  the  plaintiff  had  in  the  pro- 
perty in  question. 

Secondly,  that,  assuming  the  deed 
of  1843  to  have  been  properly  exe- 
cuted by  Ellen  Ollerton,  so  as  to 
pass  her  interest  in  possession  and 
reversion,  it  operated  to  destroy  the 
plaintiff's  contingent  remainder, 
since  the  union  of  the  two  estates 
was  necessary  to  raise  the  uses  limit- 
ed by  the  deed,  and  consequently 
the  life  estate  was  thereby  merged 
in  the  reversion  in  fee. 

And  thirdly,  that  inasmuch  as  it 
did  not  appear  on  the  face  of  the 
certificate  of  the  acknowledgment, 
that  the  J.  Lord  mentioned  therein 
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iraa  the  game  J.  Lord  the  mortgagee, 
the  certificate  could  not  be  tJius  qnes- 
tioued,  and  the  execution  <^  the  deed 
was  valid.     Bancit  v.  OUerUm,    168 

(2).  "  Bj/ way  of  Jointure." 

W.  T.,  by  will,  made  in  1818,  de- 
Tiaed  to  his  son  R.  T.  an  annuity  or 
rent-charge  of  3002^,  issuing  out  of 
oertun  land,  for  his  life,  payable 
quarterly ;  and  by  a  codicil  of  even 
dato,  he  declared  that,  in  case  his  son 
should  many,  it  should  be  law&l 
fin-  him,  if  he  should  think  proper, 
to  setUe  an  annuity  of  3Q0t.  upon 
the  woman  he  might  happen  to 
auuTy,/or  her  lift,  by  way  o/jvintttn, 
to  be  charged  upon  the  said  real 
estate  in  like  manner  as  the  annuity 
or  rent-charge  of  SOOi  deviaed  to 
his  son  :  and  that,  in  case  his  said 
son  should  so  setUe  an  annuity,  it 
should  be  by  way  of  substitntioii  for 
the  annuity  given  to  him  by  the 
will ;  and  that,  immediately  upon 
such  BubetituUoQ  and  settlement  of 
the  said  annuity,  the  anniiity  given 
by  the  will  should  cease.  Aifter  the 
testator's  death,  R  T.  married,  and, 
in  exercise  of  the  power  given  by 
the  will,  by  a  deed-poll  settled  and 
appointed  an  annuity  of  30 OZ.  a  year, 
by  way  of  jointure,  on  his  wife,  de- 
claring the  same  to  be  charged  on 
the  testator's  estate,  in  like  manner 
as  the  former  annuity  was  charged 
by  the  will ; — Held,  that  the  terms 
"  by  way  of  jointure,"  in  the  codicil, 
did  not  postpone  the  wife's  annuity 
till  after  her  husband's  death,  the 
testator's  intention  being  to  give  the 
husband  the  power  to  settle  an  an- 
nuity in  lieu  of  that  given  to  him  by 
the  will,  and  to  take  effect  imme- 
diately ;  and  consequently,  on  exe- 
cution of  the  deed-poll,  the  wife  took 
the  substituted  annuity. 

The  doctrine  of  ademption  is  of  a 
purely  equitable  character,  and  does 


DKTRICT  CHURCH. 

not    prevail    in    a    Court  of  law. 
Jamieton  v.  Trevelyan,  SG9 

(3).  XttaU/or  Life. 
A  testator,  by  his  will,  made  in 
1802,  devised  and  bequeathed  to  his 
wife,  during  her  natnral  life,  Uie 
interest  or  rent  of  his  house,  with 
die  yard  thereunto  adjoining  and 
belonging,  ntuate  in  the  parish  of 
v.,  together  with  all  his  other  goods 
and  effects  whstooever  ;  and  sAer 
the  death  of  his  wife,  be  gave  and 
bequeathed  the  sud  hons^  togetber 
wi^  all  hia  other  goods  and  effects 
whataoever,  jointly,  unto  his  foia 
children  (one  of  whom  wss  his  heir 
at  law),  to  be  equally  divided 
amongst  them.  All  the  rest,  reeidn^ 
and  remainder  of  his  money,  goodis 
and  chattels,  be  gave  and  devued  to 
his  said  wife  -.Setd,  thxb  the  chil- 
dren took  an  estate  for  life  only  in 
the  housa       Harding    v.    Bobertt, 


DISCOVERY  OF  DOCU- 
MENTS. 
See  LrrKBBOOATOBtBS. 
An   application,  under  the  50th 
section  of  "  The  Common  Law  Pro- 
cedure Act,  1854,"  for  the  discovery 
of.  documents,  may  be  made  before 
plea  pleaded. 

It  is  no  answer  to  the  application, 
that  the  documents  are  such  as  the 
party  is  privileged  from  producing  : 
if  that  be  so,  the  &ct  may  be  shevn 
in  the  affidavit  to  be  made  in  obedi- 
enoe  to  the  rul&     Forthaa  v.  Lemt, 


See  Costs,  (3). 


DISTRICT  CHURCH 
See  Church. 
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ECCLESIASTICAL  INCUM- 
BENT. 

Sue  Land  Tax. 


EQUITABLE  DEFENCE. 

{ly  To  an  action  upon  an  inden- 
ture of  lease  for  non{iayment  of  rent, 
and  for  non-repair  of  the  premises, 
the  defendant  proposed  to  plead  ^in- 
ter alia)  as  a  -defence  on  equitanle 
grounds,  under  the  17  <fe  18  Vict.  c. 
125,  &  83,  a  plea  to  the  effect,  that 
it  was  agreed  between  the  plaintiff 
and  the  defendant,  that  the  latter 
should  surrender  the  tenancy  to  the 
plaintiff,  by  yielding  ap  possession  of 
such  portion  of  the  premises  as  was 
ia  the  occupation  of  the  defendant, 
and  by  permitting  the  plaintiff  to 
receive  all  future  rents  of  such  part 
of  the  premises  as  was  occupied  by 
the  defendant's  tenants,  and  by  per- 
mitting the  tenants  to  attorn  to  the 
plaintiff,  the  defendant  to  pay  a  cer- 
tain sum  of  money,  and  give  up  cer- 
tain machinery ;  all  of  which  was  to 
be  done  by  the  defendant,  and  ac- 
cepted hy  tke  plaintiff^  in  satis&ction 
of  the  covenants  of  the  lease ;  and 
that  the  lease  and  counterpart  should 
be  respectively  given  up  to  be  can- 
celled. The  plea  then  alleged,  that, 
in  pursuance  of  such  agreement^ 
the  defendant  paid  the  plaintiff  the 
said  sum  of  money,  and  gave  up  the 
machinery,  and  delivered  the  lease 
to  him,  and  that  the  plaintiff  ex- 
cused himself  from  delivering  up  the 
counterpart ;  that  the  defendant  ac- 
cordingly withdrew  from  the  posses- 
sion of  the  premises  which  he  occu- 
pied, and  had  never  since  been  in  the 
enjoyment  or  occupation  thereof,  or 
in  the  receipt  of  the  rents ;  and  that 
he  had  always  permitted  the  plaintiff 
to  receive  the  same,  and  the  tenant 
to  attorn.     The  plea  then  contained 


an  averment  of  performance  by  the 
defendant  of  all  other  conditions 
preoedent,  and  that  the  defendant 
was  ready  and  willing  to  do  all 
things  necessary  to  be  done  by  him, 
for  putting  an  end  to  the  tenancy  ; 
and  that  the  action  was  brought  in 
fraud  and  breach  of  the  said  agree- 
ment, and  that  it  was  wholly  the 
fault  and  laches  of  the  plaintiff  that 
the  surrender  was  not  completed. 

Upon  an  application  to  plead  seve- 
ral matters,  the  Court  refrised  to 
allow  this  pka  to  "be  pleaded  with 
other  pleas,  as  not  <&scloeing  an 
equitable  defence  within  the  mean- 
ing of  the  17  &  18  Vict.  c.  125  ;  on 
the  ground  that  a  Court  of  equity 
woidd  require  the  execution  by  the 
defendant  of  a  valid  surrender  of  the 
term  as  a  condition  precedent  to 
staying  the  action,  and  that  the  su- 
perior Courts  of  common  law  have 
no  power  to  en£oi«e  such  condition. 
Mines  Royal  Societies  v.  Magnay, 

489' 

(2).  In  trover  for  goods,  the  de- 
fendant was  allowed  to  plead,  with 
other  pleas,  the  following  equitable 
defence  : — That  the  plaintiff  was  the 
owner  of  certain  chemical  works; 
that  the  goods  in  question  were 
sto^  in  trade  and  materials  on  the 
premises;  that  the  defendants  agreed 
to  purchase  the  chemical  works  from 
the  plaintiff,  and  the  goods  in  ques- 
tion were  to  be  included  in  the  pro- 
perty sold ;  that  certain  brokers  were 
employed  to  make  the  contract,  and 
that  they  made  it  by  bought  and 
sold  notes  ;  and,  by  mistake  of  the 
brokers,  the  notes  were  so  worded  as 
not  to  include  the  stock  in  trade 
and  materials,  which  were  intended 
to  be  included  by  both  the  plaintiff 
and  the  defendants ;  that  possession 
of  the  chemical  works,  including  the 
goods  in  question,  has  been  delivered 
by  the  plaintiff  to  the  defendants, 
and  the  purchase  completed;   and 
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(4).  A  ncient  Map — Cvstody  of  Docur 

ment. 

To  an  action  of  replevin  alleging 
the  taking  of  the  goods  in  the  plain- 
tiff's  dwelling-house  in  the  county 
of  Norfolk,  the  defendants  pleaded, 
SjTst,  that  they  did  not  take  the 
goods  modo  et  forma ;  and  secondly, 
that  they  took  them  in  the  parish  of 
S.,  in  the  county  of  Suffolk  absque 
hoc,  that  they  took  them  in  Norfolk, 
adding,  by  way  of  avowry  for  a  re- 
turn of  the  goods,  that  they  took 
them  as  overseers  of  the  poor  of 
S.  under  the  43  Eliz.  c.  2.  The 
plaintiff  at  the  trial,  in  order  to 
shew  that  the  house  in  question  was 
situated  in  Norfolk,  tendered  in  evi- 
dence an  old  map,  printed  on  paper 
from  an  engraved  copper-plate,  and 
having  on  the  face  of  it  Uie  follow- 
ing words,  "A  new  map  of  the 
county  of  Suffolk,  taken  from  the 
original  map  published  by  Mr.  J.  K. 
in  1736,  who  took  an  actual  and  ac- 
curate survey  of  the  whole  county ; 
now  republished,  with  corrections 
and  additions  by  J.  <&  W.  K.,  sons 
of  the  author,  1766,  and  engraved 
by  J.  R."  This  map  was  produced 
by  a  witness,  who  was  a  magistrate 
of  both  counties,  and  had  Tught 
the  map  twelve  years  before  the  trial, 
and,  during  the  time  it  had  been  in 
his  possession,  it  had  not  been  al- 
tered:—  Ifeldf  on  error,  that  the 
map  wa^  not  admissible  in  evidence. 

The  plaintiff  also  tendered  in  evi- 
dence the  instrument  of  appoi*tion- 
ment  of  the  tithe  rent-charge  of  S., 
duly  sealed  and  confirmed  by  the 
Tithe  Commissioners,  dated  ten  years 
previously,  together  with  the  map 
annexed  thereto  and  referred  to 
therein.  This  instrument  did  not, 
nor  did  the  map  annexed,  include 
the  plaintiff's  house  or  any  land  on 
that  side  the  river  on  which  the 
house  was  situated. 


Qucere,  whether  these  documents 
were  admissible  in  evidence  in  sup* 
port  of  the  affirmative  of  the  issue 
raised  by  the  second  plea.  Uan^ 
mond  V.  Bradal/reet,  390 

EXCESS. 
See  County  Court,  (3). 

EXECUTION. 

See  County  Court,  (4). 
Insolvent. 

FALSE  REPRESENTATION. 

•  4» 

See  Bank. 

FIXTURES. 

By  indenture,  0.  demised  to  the 
plaintiff  an  unfinished  messuage  for 
the  term  of  ninety-seven  yeara  The 
indenture  contained  a  covenant  by 
the  plaintiff,  that,  at  the  expiration 
of  the  term,  he  would  deliver  up 
the  demised  premises  unto  C,  '^  to- 
gether with'  all  locks,  keys,  bars, 
bolts,  marble  and  other  chimney- 
pieces,  foot-paces,  slabs,  a/nd  other 
fixiureSy  and  oHiclea  in  the  nature  of 
fixtv/reSy  which  shall  at  any  time  dur- 
ing the  said  term  be  fixed  or  fas- 
tended  to  the  said  demised  premises, 
or  be  thereto  belonging."  lie  plain- 
tiff took  possession  of  and  completed 
the  messuage,  and  fitted  it  up  with 
things  necessary  for  cafiying  on  the 
business  of  a  tavern-keeper  and  li- 
censed victualler  ;  and  for  that  pur- 
pose put  in  the  premises  certain  fix« 
tures  of  the  description  called  and 
known  as  trade  and  tenant's  fixtures. 
The  defendant  afterwards  contracted 
with  the  plaintiff  to  purchase  from 
him  an  underlease  of  the  premises, 
and  the  goodwill,  and  also  the  fur- 
niture, fixtures,  stock  in  trade,  &a, 
at  a  valuation.  In  pursuance  of  this 
contract)  the   plaintiff  executed  to 
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London,  about  the  purchasing  and 
selling  for  the  defendant  in  the  City 
of  London  of  shares ;  and  that  the 
plaintiff  was  not  duly  licensed  in 
pursuance  of  the  statute  :  —  Hdd^ 
on  demurrer,  that  the  pleas  were 
bad.     Jessopp  v.  iMtwyche^  614 

GOODS,  WARES,  AND  MER- 
CHANDISR 

See  Mining  Cohpakt. 

GOODWILL  OF  BUSINESS. 

See  Stab£P,  (1). 

GUARANTER 

(1).  ConcecUmerU  of  Material 
Ci/rcmnatancea, 

The  rule  which  prevails  in  assur- 
ances upon  ships  and  lives,  that  all 
material  circumstances  known  to  the 
assured  must  be  disclosed,  though 
there  be  no  £raud  in  the  conceal- 
ment, does  not  extend  to  the  case 
of  guarantees.  In  the  latter  case, 
the  concealment,  to  vitiate  the  gua- 
rantee, must  be  firaudulent. 

A.  obtained  a  loan  of  10,000/L 
from  the  plantiffs,  an  insurance 
company,  on  the  deposit  of  certain 
railway  shares,  with  a  stipulation, 
that,  if  the  market  value  of  the 
shares  fell  below  a  certain  amount, 
A.  should  either  furnish  fresh  shares 
or  pay  their  value,  so  as  to  leave  a 
given  surplus.  When  the  time  for 
repayment  of  the  loan  arrived,  the 
shares  having  fallen  in  value,  the 
time  was  extended  to  a  further  pe- 
riod on  the  deposit  of  additional 
shares  and  the  acceptance  of  A.*s 
brother  (B.)  to  the  amount  of  2000^ 
Before  the  loan  became  due  in  pur- 
suance of  the  terms  of  this  second 
arrangement,  B.  applied  to  the  plain- 
tifib  to  be  released  from  his  accep- 
tance, upon  procuring  the  guarantee 


of  the  defendant  and   three  others 
for   500^  each.      The  plaintiff  as- 
sented to  this  arrangement.  A.  then 
informed  the  defendant  of  the  loan 
and  of  its  terms,  and  told  him,  that^ 
unless  he  could  procure  security,  his 
shares  would  be  sold  at  a  great  loss ; 
but  the  arrangement  as  to  the  with- 
drawal of  R*s  acceptance  was   not 
communicated  to  the  defendant^  and 
he  was  whoUy  ignorant  of  it     The 
defendant     executed    a    guarantee, 
which  did  not  refer  to  B.'s  accept- 
ance for  2000^.,  but  recited  the  con- 
sideration for  the  guarantee  to  be  the 
original  loan,  and  of  the  plaintifTs' 
agreeing  not  to  reqtdre  any  further 
security  in  the  event  of  the  depredar 
tion  of  the  shares  as  provided  for  by 
the    original    agreement.       In    an 
action    on    this   guarantee — -Hdd^ 
that  the  non-communication  of  the 
private    arrangement    between  the 
plaintiffs  and  A.  and  his  brother  did 
not  amount   to  constructive  £raud, 
and  afforded  no  defence  to  the  action. 
The  North  British  Inawrance  Com- 
pany V.  Lloyd,  523 

(2).  Mode  of  Accounting  unth 
FHncipal 

The  plaintiffs,  bottle  manu&c- 
turers  in  Scotland,  in  1840,  entered 
into  negotiations  with  one  W.  M'K. 
for  the  employment  of  the  latter  as 
their  agent  at  Leith  for  the  sale  of 
their  bottles.  On  the  4'th  of  Janu- 
ary, 1841,  W.  M*K.  wrote  to  the 
plaintiff,  and  offered  to  act  as  their 
agent  upon  certain  terms,  amongst 
which  were  the  following  : — "  First 
All  bottles  to  be  sold  at  your  risk, 
and  all  monies  received  for  you  to  be 
duly  accounted'for  by  me  and  remitted 
to  you  from  time  to  time.  Fourthly. 
Security  to  be  found  for  my  intro- 
missions to  the  amount  of  6001^ 
sterling."  W.  M*K.  was  appointed 
by  the  plaintifis  to  act  as  their 
agent,  and  they  sent  to  him  the  fol- 
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tween  tlie  plaintitB)  and  tbeir  agent, 
W.  M*K.,  as  to  the  mode  of  ac- 
counting by  means  of  promissoiy  notes, 
as  above  mentioned,  did  not  discharge 
the  surety  from  his  liability  upon 
the  guarantee :  Pollock,  C.  B.,  dis- 
sentiente.   Stewart  v.  M'Kean,     675 

GUARDIANS. 

See  Pooii. 

HIRED  GOODS. 
See  Innkeeper. 

ILLEGAL  CONTRACT. 
See  Gaming  Contkact. 

INFANT. 

The  defendant,  whilst  an  infant, 
accepted,  for  the  accommodation  of 
the  drawer,  a  bill  of  exchange  for 
500/.,  which  was  indorsed  to  the 
plaintiff.  When  the  bill  became 
due  the  drawer  was  abroad,  and  the 
plaintiff  agreed  with  the  defendant 
to  hold  the  bill  on  receiving  interest. 
After  the  defendant  came  of  age,  he 
wrote  to  the  plaintiff  as  follows  : — 
"Has  L.  paid  you  SOL  for  interest 
on  the  500/.  bill?  Answer  by  re- 
turn of  post."  Subsequently,  the 
plaintiff's  brother  called  on  the  de- 
fendant, and  told  him  that  the  plain- 
tiff was  uneasy  about  the  bill,  when 
the  defendant  replied  that  the  debt 
should  be  paid ;  and  the  plaintiff's 
brother,  having  requested  him  to 
write  to  the  plaintiff  to  that  effect, 
the  defendant  wrote  the  following 
letter: — "Your  brother  tells  me 
that  you  are  very  uneasy  about  the 
500/.  bill  drawn  by  Mr.  Pottinger 
upon  me.  Pray  make  yourself  easy 
about  it,  as  I  will  take  care  that  it  is 
paid ;  and  Sir  Henry  comes  to  Eng- 
land in  June:" — HeUly  per  Parkey 
B.;  and  Alderson,  B.,  that  there  was 


no  ratification  by  the  defendant  of 
the  contract  made  duiing  infisincy 
within  the  meaning  of  the  9  Geo.  4, 
c.  14,  8.  5,  but  a  mere  assurance  that 
the  defendant  would  take  care  that 
the  drawer  paid  the  bill  Piatt,  B., 
and  Martin,  B.,  dissentientibus. 
Matason  v.  BUme,  206 

INFORMATION. 
See  EviDENCBy  (1). 

INNKEEPER 

B.  lent  a  pianoforte  to  a  profes- 
sional pianist  whilst  staying  as  a 
guest  at  an  inn,  the  innkeeper  well- 
knowing  that  the  pianoforte  was  the 
property  of  B.  : — IIM,  that  the  inn- 
keeper had  no  lien  on  the  pianoforte 
for  the  bill  due  from  his  guest. 
Broadwoodv,  Orcma/ra^  417 

INQUISITION. 

See  Lands  Clauses  Consoudation 

Act. 

INSOLVENT. 

See  Bankrupt,  (3). 

S.,  by  indenture,  assigned  to  the 
plaintiff  (amongst  other  things)  his 
crops  of  grain  upon  his  farm,  as  a 
security  for  money  lent.  By  the 
indenture  it  was  declared  and  agreedi 
that  it  should  be  lawful  for  the  plain- 
tiff at  any  time  to  seize  and  take 
possession  of  the  crops  and  other  ef- 
fects thereby  bargained  and  sold,  and 
all  such  crops  and  other  effects  which 
should  or  might  from  time  to  time 
be  substituted  in  lieu  of  the  crops 
thereby  assigned,  or  which  should 
from  time  to  time  be  found  on  or 
about  the  farm,  and  the  same  to  sell 
and  dispose  of,  and  out  of  the  pro- 
ceeds pay  all  costs  and  retain  all 
monies  due  to  the  plaintifil  On  the 
21st  of  February,  1849,  a  sum  of 


INTERROGATORIES. 


ISSUABLE  PLEA.       959 


deliver  (before  declaration  by  the 
plaintiff,  and  before  plea  by  the  de- 
fendant) written  interrogatories  to 
his  adversary  to  be  answered  by  him, 
the  Court  will  not  exercise  that 
power  by  allowing  a  defendant  to 
deliver  interrogatories  before  plea, 
except  under  special  circiimstaiices, 
as,  for  instance,  where  the  defend- 
ant makes  out  a  case  of  urgent  ne- 
cessity. 

Qucere,  whether  the  right  to  deli- 
ver interrogatories  under  that  sec- 
tion, is  confined  to  such  cases  as 
would  have  afforded  ground  for  a 
bill  of  discovery  in  a  Court  of  equity. 
Ma/rtin  v.  Hemming,  478 

(2).  Qiiestiona  tending  to  criminate 
Witness. 

On  an  application  to  the  Court 
for  leave  to  deliver  interrogatories 
in  writing  to  the  opposite  party  in 
the  cause,  under  the  51st  section  of 
the  Common  Law  Procedure  Act  of 
1854,  17  <fe  18  Vict  c.  125,  the  affi- 
davit of  the  attorney  of  the  party 
sought  to  be  interrogated,  that  he 
believes  that  the  questions  proposed 
will  criminate  his  cUent,  is  no  an- 
swer to  the  application.  Such  ob- 
jection ought  to  be  made  by  the 
party  himself  when  he  has  been 
sworn. 

Qtioere,  whether  a  witness,  to  en- 
title himself  to  object  to  a  question, 
on  the  ground  that  it  has  a  tendency 
to  criminate  him,  is  bound  to  satisfy 
the  Court  that  such  will  be  its  ef- 
fect, or  whether  he  is  himself  the 
sole  j  udge  of  its  effect.  Osbom  v.  The 
London  Dock  Compcmyy  698 

(3).    When  aUauxtble, 

The  plaintiff  instructed  the  de- 
fendant, a  broker,  to  purchase  cer- 
tain goods  for  him.  llie  defendant 
accordingly,  professingtohave  bought 
the  goods  as  a  broker,  delivered  a 
bought     note    to    the    plaintiff — 


<<  Bought  by  order  and  for  account 
of  T.  iCo.  (the  plaintiff  )yrompri7»- 
cipcU,  102  barrels  of  raisins,  <fec.** 
The  plaintiff  paid  to  the  defendant 
the  purchase  money,  and  received 
from  him  a  delivery  warrant  for  the 
goods;  but,  upon  the  plaintiff's  pre- 
senting it  to  the  wharfingers  hold* 
ing  the  goods,  they  refused  to  deli- 
ver them,  on  the  ground  that  the 
warrant  was  fictitious.  In  an  action 
for  money  had  and  received  to  reco- 
ver back  the  money  so  paid,  the 
Court  allowed  the  plaintiff  to  deliver 
interrogatories  to  the  defendant,  un- 
der the  51st  section  of  the  17  <fe  18 
Vict.  c.  125,  requiring  him  to  an- 
swer, whether  he  acted  in  the  trans- 
action as  principal  or  agent,  and,  if 
as  agent,  to  name  his  principal.  Thol 
V.  Lectsk,  704 

INTROMISSIONa 
See  Guarantee,  (2). 

ISSUABLE  PLEA. 

To  a  count  on  a  bill  of  exchange, 
di*awn  by  G.  S.  upon  and  accepted 
by  the  defendant,  and  indorsed  by 
G.  S.  to  the  plaintifis,  the  defendant, 
being  under  terms  of  pleading  issu- 
ably,  pleaded  that  he  accepted  the 
bill,  and  delivered  it  to  G.  S.  as  the 
plaintiffs'  agent  and  on  their  account, 
in  i)art  payment  of  the  purchase 
money  on  the  sale  by  the  plaintiffii 
to  the  defendant  of  a  certain  ship  ; 
that  the  defendant  was  induced  to 
purchase  the  ship  by  the  fisdse  and 
fraudulent  representations  of  the 
plaintiffs  and  G.  S.  then  made  to 
him  by  them — ^that  the  ship  was  as 
strong  as  wood  and  iron  could  make 
her,  and  that  she  could  be  sent  to 
sea  without  any  expense.  The  plea 
then  alleged,  that  the  ship  was  not^ 
at  the  time  of  the  representation,  as 
strong  as  wood  and  iron  could  make 
her,  but,  on  the  contrary,  was  weak 


LAND  TAX. 


LIEN. 
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chequer),  that,  as  the  Judge  had 
jurisdiction  to  make  the  order,  the 
Court  could  not  inquire  whether  it 
was  improperly  made,  and  therefore 
the  plea  was  bad.    Webster  v.  Emery, 

901 

JUDGMENT  OF  COUNTY 
COURT. 

See  County  Coukt,  (4). 

JUDGMENT  CREDITOR 

See  Insolvent. 

JURISDICTION. 

See  County  Court,  (2). 
Judge's  Order. 


JURORS. 

See  Lands  Clauses  Consolidation 

Act. 

JUS  TERTIL 
See  Insolvent. 

JUSTICE  OF  THE  PEACR 

See  Magistrate. 

LANDS  CLAUSES  CONSOLID- 
ATION ACT. 

The  Court  will  not  set  aside  the 
verdict  on  an  inquisition  to  deter- 
mine the  compensation  for  land 
taken  under  the  8  <fe  9  Vict.  c.  18, 
on  the  ground  that  some  of  the  jury- 
men were  not  qualified  to  act  as 
jurors;  the  remedy,  in  such  case, 
being  by  challenge.  In  re  The 
CheUea  WcUerwarks  Compcmy;  Ex 
parte  FhiUipa,  731 

LAND  TAX. 

Redemption  of  Lomd  Tax. 

In  1798,  Dr.  R.,  the  ecclesiastical 
incumbent  of  a  living,  redeemed  the 


land  tax  charged  on  his  rectory  out  of 
his  own  estate,  under  the  38  Geo.  3, 
c  60,  and  did  not,  in  his  contract 
with  the  Commissioners  for  the  Re- 
duction of  the  National  Debt,  de- 
clare his  option  to  be  considered  a 
purchaser  of  the  land  tax  (whereby, 
according  to  the  provisions  of  the 
37  th  section  of  that  statute,  the 
lands  became  exonerated  from  the 
land  tax,  and  chargeable,  for  the  be- 
nefit of  the  incumbent,  his  executors, 
administrators,  and  assigns,  with  the 
amount  of  the  3^.  per  cent.  Consols 
transferred,  and  with  the  payment 
of  a  yearly  sum,  by  way  of  interest, 
equal  to  the  amount  of  the  land  tax 
redeemed)  : — Held,  first,  that  Dr.  K., 
as  an  ecclesiastical  incumbent,  had 
such  an  estate  as  is  contemplated  by 
the  37th  section  of  the  38th  Geo.  3, 
c.  60,  taken  in  connection  with  the  39 
Creo.  3,  C.6,  S.5;  and  that  he  was  entitled 
to  create  the  charge  upon  the  living ; 
and,  secondly,  that  Ins  personal  re- 
presentatives were  entitled  to  main- 
tain an  action  against  the  succeeding 
incumbent  for  the  recovery  of  the 
interest  accrued  due  on  the  amount 
of  the  SI.  per  cent.  Consols  so  trans- 
ferred, from  the  time  when  the  latter 
succeeded  to  the  rectory.  KUderhee 
V.  Ambrose,  454 

LEVEL 
See  Mine,  (3). 

LIBEL. 

In  an  action  for  libel,  it  is  no  jus- 
tification that  the  libellous  matter 
was  previously  published  by  a  third 
person,  and  that  the  defendant,  at 
the  time  of  his  publication,  disclosed 
the  name  of  that  person,  and  believed 
all  the  statements  contained  in  the 
libel  to  be  true.     Tidman  v.  Ainstie, 
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LIEN. 
See  Innkeepeb. 
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MAOISTRATE. 


LIFE  ESTATE 
See  Devise,  (3). 

LIMITATIONS. 
See  Statute  of  Limitations. 

LIQUIDATED  DEMAND. 
See  Writ  of  Summons. 

LIVERPOOL  PILOT  ACT. 

The  35th  section  of  the  liverpool 
Pilot  Act^  5  Oea  4,  c.  Ixxiii.,  enacts, 
that  ''in  ease  the  master  or  com- 
mander of  any  ship  outward  bound, 
except  &0,,  shall  proceed  to  sea,  and 
shall  refuse  to  tistke  on  board  and 
employ  a  licensed  pilot,  such  master 
&0,  shall  pay  to  the  pilot  who  first 
or  who  only  shall  offer  his  service, 
and  shall  be  so  refused,  according  to 
the  different  rates  directed  by  the 
Act  to  be  paid,  in  like  manner  as  if 
the  pilot  had  been  received  and  em- 
ployed in  piloting  the  vessel  into  or 
oat  of  the  port,  together  with  all  ex- 
penses to  be  incurred  in  the  recovery 
of  the  same." 

A  ship  left  the  docks  of  Liverpool 
with  a  pilot  on  board  on  the  2nd  of 
December.  On  the  3rd  the  plaintiff 
was  engaged  to  raise  an  anchor  of 
the  ship  which  she  had  lost  in  the 
river ;  and  in  doing  so,  by  some  mis- 
management and  neglect  of  those  on 
board  the  ship,  the  plaintiff^s  boat, 
which  was  alongside,  was  injured 
and  sunk.  At  the  time  of  the  acci- 
dent the  ship  was  at  anchor  in  the 
river  Mersey,  she  was  in  the  service 
of  the  Post-of&ce,  and  was  under 
contract  to  saU  on  the  following  day 
(the  4th),  but  the  master  was  not  on 
board,  and  the  riggers  were  engaged 
in  completing  her  rigging: — ffeld, 
(assuming  that  under  the  Act  of 
Parliament  an  outward  bound  vessel 


when  proceeding  to  sea  is  bound  to 
take  a  pilot  on  board),  that,  under 
the  circumstances,  this  ship  was  not 
at  the  time  proceeding  to  sea. 

If,  in  the  case  of  a  vessel  proceed- 
ing to  sea  under  the  care  of  a  pilot, 
damage  is  done  by  the  mismanage- 
ment  of  the  vessel,  the  owners,  in 
order  to  exonerate  themselves,  are 
boimd  to  shew  that  the  accident  was 
occasioned  exdusively  by  the  pilot*a 
default  Eodrifftiea  v.  MethuM,  110 

LOCAL  AND  PERSONAL  ACT. 

The  Hamsgate  Harbour  Acts,  32 
Qeo.  3,  c  74,  and  65  Gea  3,  c. 
Ixxxiv.,  are  local  and  personal  Ads, 
within  the  meaning  of  the  6  &  S 
Vict,  c  97 ;  and  therefore  the  period 
of  limitation  of  actions  for  anything 
done  in  pursuance  of  those  Acts  is 
two  years.  Moore  v.  Shepherd^     i2i 

LONG  WEIGHT. 
See  Weights  and  Measures. 

LOSS  OP  GOODa 
See  Carrtkb, 

LUGGAGE  OF  PASSENGER. 
See  Railway  Compakt,  (1). 

LUNATIC. 
See  Evidence,  (2). 

MAGISTRATE 
(1).  Form  of  ChmimUmenL 

Warrants  of  commitment^  convic- 
tions, and  other  instruments  made 
by  magistrates,  are  sufficient,  if  they 
correspond  with  the  forms  given  in 
the  schedule  to  the  11  <fe  12  Vict 
c.  43. 

The  16  &  17  Vict  a  30,  empow- 
ers two  justices  of  the  peace  to  punish, 


MASTER  OF  SHIP. 

OD  Bummar}'  conviction  for  assanlta 
committed  on  females,  or  children 
under  fourteen  years,  any  person 
chained  before  tJiem  "  titling  at  a 
plaee  where  the  petltf  settion*  art  tuu- 
ally  hdd ; " — l/dd,  that  a  warrant  of 
commitment  for  such  offence,  in  the 
form  given  by  the  11  <b  1^  VicL  c  43, 
Bched.  (P.  1.),  was  good,  although  it 
did  not  state  that  the  justices  before 
whom  the  party  was  charged  were 
sitting  at  a  place  where  petty  sessions 
are  nsually  held. 

As  no  certiorari  issues  out  of 
the  Court  of  Exchequer,  a  conviction 
is  properly  brought  before  it,  if  veri' 
fied  by  affidavit 

A  commissioner  before  whom  an 
affidavit  is  sworn,  ought  to  certify 
that  any  exhibit  annexed  is  the  do- 
cument referred  to  in  the  affidavit. 
AUiton,  In  re,  561 

(2>  JFotiee  of  Actum. 

In  an  action  against  a  magistrate 
for  having,  in  the  execntion  of  his 
office,  acted  maliciotisly  and  without 
reasonable  and  probable  cause,  he  is 
entitled  to  notice  of  action  as  re- 
quired by  the  11  &  12  Vict  c.  44,  s. 
9.  In  such  case,  the  question  whe- 
ther he  acted  bouil  fide,  or  used  bis 
office  colourably,  does  not  arisa 
Kirby  V.  Sinyfton,  358 

MALICIOUS  PROSECUTION. 

See  COBFOHATION   AaOBBOATB.      ' 

MAP. 

iSm  EvmBMCK,  (4). 

MARRIAGE  SETTLEMENT. 
Sm  Stamp,  (3). 

MASTER  AND  SERVANT. 
Su  Plka,  (1> 

MASTER  OF  SHIP. 
See  Babsatby. 


MEMORANDUlli^  397. 


Under  the  8th  section  of  the 
Metropolitan  Police  Act,  2  di  3  Vict 
c.  47,  which  enacts,  "  that  it  shall  be 
lawful  for  the  oommissionereof  police, 
if  th^  shall  think  fit,  on  the  appli- 
cation of  any  person  or  persons  shew- 
ing the  necessity  thereof,  to  appoint 
and  swear  any  additional  nomber  of 
constables  to  keep  the  peace  at  any 
place  within  the  metropolitan  police 
district,  at  the  charge  of  the  person 
or  persons  by  whom  the  application 
shcjl  be  mode,  but  subject  to  the 
orders  of  the  said  commissioner,  and 
for  such  time  as  they  shall  think 
fit : "  the  appointment  of  a  constable 
is  on  appointment  of  the  person  to 
act  sa  a  constable  for  all  purpoeetf, 
although  the  application  to  the  com- 
miggioneTS  mentions  a  particular  pur- 
pose only,  as,  for  instance,  the  ne- 
cessity for  on  additional  constable  to 
execute  distress  warrants,  to  recover 
the  amount  due  for  parish  rates.  The 
necessity  ibr  such  appointment  is 
entirely  a  matter  upon  which  the 
commissioDers  are  to  exercise  their 
own  judgment     Allen  v.  Prteu, 

443 

MINE. 
(1),  CauM  qfAaitm. 
A  declaration  stated,  that  the 
plaintiff  were  seised  in  fee  of  cer- 
tuD  land  and  houses,  which  were 
contiguous  to  certain  other  land, 
and  the  plaintifis  were  entitled  to 
the  Bu[nK>rt  of  their  sold  land  and 
houses  by  the  said  land  to  which 
the  same  were  so  oontiguons,  and  l^ 
the  strata  under  the  sam^  and  also 
by  the  strata  of  minerals  under  the 
plaintifb'  land;  and  the  defendant 
wrongfully,  and  without  leaving  on; 


MINE. 
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lineated,  so  far  as  the  same  could  be 
conveniently  ascertained;  and  they 
also  made  a  schedule  or  description 
of  the  several  gales,  and  they  award- 
ed that  the  gales  should  be  of  the 
extent  and  bounded  as  shewn  and 
described  in  the  said  plans  and 
schedule.  The  commissioners  there- 
by also  determined,  that  the  defend- 
ant, as  a  free  miner,  was  entitled  to 
a  certain  gale,  called  "  Prosper  Free 
Level ;"  and  that  the  plaintiff,  as  a 
free  miner,  was  entitled  to  a  certain 
other  gale,  forming  part  of  a  col- 
liery called  "  Strij)-and-at-it  Col- 
liery." The  schedule  thus  described 
the  "  Prosper  Free  Level  Colliery  :" 
— "All  that  tract  of  coal  in  the 
Lowrey  vein  bounded  as  follows, 
that  is  to  say,  commencing  at  the 
point  where  the  said  level  struck  the 
coal,  and  extending  in  an  eastward 
direction  as  deep  as  live  said  level 
vyill  draiuy  to  the  line  of  stones 
numbered  48  and  49,  to  be  set  up  as 
the  western  boundary  of  the  Col- 
lingwood  colliery,  and  in  the  land 
up  to  the  old  workings."  The  Low- 
rey vein  ran  in  a  diagonal  direction 
from  south  to  north,  towards  the 
surfaee  of  the  land  where  it  cropped 
out,  and  the  Strip-and-at-it  Colliery 
was  below  and  immediately  adjoin- 
ing the  "Prosper  Free  Level"  on 
tlie  south.  It  was  the  custom  of 
miners,  on  obtaining  a  gale,  to  drive 
an  adit  or  excavation  from  the  surface 
of  the  land  toward  and  into  the  coal 
in  an  horizontal  direction,  but  at 
such  an  inclination  upwards  as  to  al- 
low water  to  run  and  flow  from  the 
mine  along  the  same  to  the  surface 
of  the  land,  and  every  miner  who 
had  driven  such  an  adit  or  excava- 
tion was  entitled  to  all  the  coal 
which  could  be  drained  by  an  adit 
or  excavation  continued  from  the 
point  where  the  adit  or  excavation 
so  made  from  the  surface  first  struck 
the  coal.     Before  the  making  of  the 


award,  the  Prosper  Free  Level  Col- 
liery had  been  worked  for  some  dis- 
tance eastwards  by  means  of  pits 
sunk  fr>om  the  surface.  There  was  a 
level  extending  eastward  fr>om  the 
point  where  the  adit  or  excavation 
first  struck  the  coal,  and  the  de- 
fendant got  coal  at  a  point  below 
that  level,  and  at  a  depth  which 
could  not  be  drained  by  such  leveL 
According  to  the  plan  made  by  the 
commissioners,  the  defendant  had 
exceeded  the  limits  of  his  gale,  and 
had  worked  coal  within  the  limits  of 
the  gale  awarded  to  the  plaintiff: — 
Ueidf  in  the  Exchequer  Chamber^ 
that,  in  the  description  in  the  sche- 
dule of  the  "Prosper  Free  Level 
Colliery,"  the  term  "level"  meant 
the  then  existing  level,  which  was  to 
be  the  measure  of  the  southward 
workings,  and  was  to  afford  an  out- 
let for  all  the  waters  of  the  colliery 
merely  by  gravitation,  and  conse- 
quently there  waa  no  discrepancy 
between  the  schedule  and  plan,  and 
the  defendant,  by  working  below 
that  level,  had  trespassed  on  the  col- 
liery of  the  plaintiff. 

Qtuerey  whether,  if  there  had  been 
a  discrepancy  between  the  schedule 
and  the  plan,  the  latter  was  to  be 
wholly  rejected.     Brain  v.  Harris^ 
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MINING  COMPANY. 

By  indenture,  K  granted  to  Y., 
his  executors,  administrators,  co-ad- 
ventv/rerSy  and  assigns,  full  license, 
power,  and  authority  to  dig,  work, 
mine,  and  search  for  ore,  minerals, 
and  metals  in  and  throughout  cer- 
tain limits,  and  the  same  to  cany 
away  and  dispose  of  to  their  own 
use,  for  twenty-one  yeara  The  ad- 
venture was  a  joint-stock  company, 
conducted  on  the  cost-book  principle. 
P.  was  purser  of  the  mine,  which  was 
purchased  with  money  raised  by  calls 
on  tjie  shareholders.     The  mode  of 
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PAROCHIAL  FUNDS. 
See  Church. 

PART  OWNER  OP  SHIP. 
See  Barratbt. 

PARTICULARS  OF  DEMAND. 

See  Common  Law  Procedure 
Acts,  (1). 

PASSENGERS  ASSURANCE 
COMPANY. 

The  plaintiff  effected  with  the  de- 
fendants a  contract  of  assurance, 
which  stated  that  the  plaintiff  was 
thereby  assured  by  the  Railway 
Passengers  Assurance  Company  in 
the  sum  of  1000/.,  to  be  payable  to 
his  legal  representatives  in  the  event 
of  death  happening  to  the  assured 
from  railway  accident  whilst  travel- 
ling in  any  class  carriage  on  any  line 
of  railway  in  Great  Britain  or  Ire- 
land ;  or  a  proportionate  part  of  the 
1000^.  will  be  paid  to  the  assured 
himself  in  the  event  of  his  sustaining 
any  personal  injury  by  reason  of 
such  accident.  The  plaintiff  was 
travelling  in  a  railway  carriage  to  a 
certain  place,  and  on  the  arrival  of 
the  train  at  the  railway  station  there, 
and  after  it  had  stopped,  the  plain- 
tiff, in  stepping  out  of  the  carriage, 
without  any  negligence  on  his  part, 
slipped  off  the  iron  step,  whereby  he 
sustained  an  injury: — HM^  first, 
that  this  was  a  ''  railway  accident  ** 
within  the  meaning  of  the  contract 
of  assurance. 

Secondly,  that  the  damage  could 
not  be  estimated  by  the  proportion 
which  the  injury  bore  to  Uie  amount 
payable  on  loss  of  life. 

Thirdly,  that  the  plaintiff  was  en- 
titled to  recover  damages  for  the 
expense  and  suffering  occasioned  by 
the  injury,  but  not  for  hb  loss  of 


I 


time  or  loss  of  profit  Theobald  v 
The  RMway  Pcissengers  Aasurcmee 
Compcmyy  45 

PASSENGERS'  LUGGAGR 
See  Railway  Company,  (1). 

PATENT. 

In  an  action  for  the  infringement 
of  a  patent,  the  43rd  section  of  the 
15  k  16  Yict.  c  83,  makes  the  certi- 
ficate of  the  Judge  who  tried  the 
cause,  that  the  defendant's  particu- 
lars of  objections  have  been  proved 
by  the  defendant,  a  condition  pre- 
cedent to  his  right  on  taxation  to 
any  costs  in  respect  of  such  parti- 
culars, even  in  the  case  of  a  nonsuit. 
UonihaU  v.  Bloomer,  538 

PAYMENT. 

^ee  Principal  and  Agent. 

To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange  for  65L 
the  defendant  pleaded,  that  he  ac- 
cepted the  bill  for  the  accommodation 
of  the  drawer,  and  without  consider- 
ation ;  that  the  drawer  indorsed  it 
with  other  bills  to  the  plaintiffs  as  a 
security  for  the  repayment  of  30^. 
then  advanced  by  them  to  the 
drawer,  and  that  after  action  the 
plaintiff's  claim  on  the  bill  was  satis- 
fied and  discharged  by  payment  to 
them,  by  the  acceptor  of  one  of  the 
other  bills,  of  the  sum  of  money  so 
advanced,  and  all  interest  thereon ; 
and  that  from  thence  hitherto  the 
plaintiffs  held  and  still  hold  the  bill 
declared  on,  without  value  or  consi- 
deration : — Heldf  on  demurrer,  that 
the  plea  was  ImuI,  both  on  the 
ground  that  it  did  not  answer  the 
damages  in  the  action,  and  also,  that 
the  payment  relied  on  as  made  by  a 
stranger  was  not  alleged  to  have  been 
made^br  and  on  accouni  o/ihe  debt,* 
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him  of  the  bill,  or  for  the  plaintiff 
being  the  holder  thereof :  Secondly, 
as  to  17^.,  a  tender  of  that  amount : 
— Hddy  on  motion  for  judgment  non 
obstante  veredicto,  that  the  first  plea, 
though  informal,  was  good  in  sub- 
stance, since  it  confessed  a  prim& 
&cie  title  in  the  plaintiff  by  indorse- 
ment, and  avoided  it  by  shewing 
that  he  was  the  holder  of  the  bill  for 
a  special  purpose  only,  and  without 
consideration. 

Also,  that  the  second  plea  was 
bad,  for  the  acceptor  of  a  bill  of  ex- 
change cannot  plead  a  tender  after 
the  day  of  payment. 

A  plea  of  tender  ought  not  to  be 
joined  with  a  plea  containing  a  denial 
of  the  right  of  action  for  the  same 
sunL     Ddhie  v.  La/rhofa^  776 

PLEADING. 

See  Bristol  Water  Works  Com- 
pany. 
Gam& 

Gaming  Contract. 
Issuable  Plea. 
Wager. 
Way,  (2> 

PLEADING  SEVERAL  MAT- 
TERS. 

See  Equitable  Defence. 

POLICY  OF  ASSURANCE 

(1).  CauBa  ^(txima. 

To  a  declaration  on  a  policy  of 
assurance  on  advances  for  the  trans- 
port of  Chinese  emigrants  from  China 
to  Peru,  for  their  outfit  and  provi- 
sions, to  be  paid  on  the  arrival  of  the 
emigrants  at  the  port  of  destination, 
the  perils  insured  against  being 
"pirates,  rovers,  thieves  ikc.,  barratry 
of  the  master  and  mariners,  and  all 
other  perils,  losses,  and  misfortunes, 
&C.,"  in  the  usual  form  ;  the  declar- 


ation aUeging  a  total  loss  by  the 
emigrants  piraticaUy  and  feloniously 
murdering  the  captain  and  part  of 
the  crew,  and  feloniously  stealing  and 
carrying  away  the  ship— the  defend* 
ants  pleaded,  first,  that,  as  soon  as 
the  emigrants  had  committed  the 
murder  and  had  obtained  possession 
of  the  vessel,  they  steered  for  tho 
nearest  land,  for  the  purpose  of  being 
landed,  and  refused  to  and  would  not 
proceed  upon  the  voyage;  and  the 
vessel  was  then  fit  and  able  safely  to 
proceed  to  the  said  port,  and  the  ro* 
mainder  of  her  crew  could  have  iiavi» 
gated  her  there,  and  were  ready  and 
willing  to  convey  the  emigrants  there 
if  they  would  have  gone,  but  that 
they  would  not;  and  that, by  reason 
of  such  refusal,  and  for  no  other 
cause  whatsoever,  the  transport  was 
never  completed. 

Secondly,  as  to  the  taking  and 
carrying  away  of  the  vessel,  that  the 
emigrants  were  unwilling  to  be  car- 
ried on  the  said  voyage,  and  that 
they  committed  the  murder  and  took 
possession  of  the  vessel  for  the  pur- 
pose of  being  landed  and  of  escaping 
and  from  being  carried  on  the  voy- 
age,  and  for  no  other  purpose,  whidi 
is  the  said  piratical  carrying  away  of 
the  vessel 

Hddy  on  error,  affirming  the  judg- 
ment  of  the  Court  below,  that  the 
murder  of  the  captain  and  part  of  the 
crew,  and  the  seizure  of  the  vessel  by 
the  emigrants,  as  alleged  in  the  de- 
claration and  admitted  by  the  pleas, 
was,  if  not  a  piratical  act,  one  ejus- 
dem  generis,  and  therefore  within 
the  perils  insured  against;  and  that, 
as  the  loss  was  complete  at  that 
moment  and  was  never  reduced,  the 
unwillingness  of  the  emigrants  to 
proceed  was  not  the  cause  of  the  loss, 
but  was  wholly  immaterial;  and  con- 
sequently that  the  pleas  were  bad. 
Paimsr  v.  Na^ylor,  382 
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PRINCIPAL  AND  AGENT. 

Where  a  principal  authorises  his 
agent  to  pledge  his  credit,  and  the 
liatter  makes  a  purcliase  on  his  be- 
half, and  thereby  creates  a  debt,  the 
principal  is  not  discharged  by  pay- 
ment to  the  agent,  if  the  money  is 
not  paid  over  to  the  seUer,  unless 
the  latter,  by  his  conduct,  makes  it 
unjust  that  the  principal  should  be 
sued ;  as,  for  example,  where  the 
seller  by  his  words  or  conduct  in- 
duces the  principal  to  believe  that  a 
settlement  has  been  come  to  between 
the  seller  and  the  agent,  in  conse- 
quence of  which  the  principal  pays 
the  amoimt  of  the  debt  to  the 
agent. 

To  an  action  for  goods  sold,  the 
defendant  pleaded  that  the  purchase 
was  made  by  one  T.,  the  defendant's 
agent,  and  that  the  defendant,  with- 
in a  reasonable  time  after  the  sale, 
and  not  unduly  early,  honk  fide  paid 
T.  sufficient  money  to  pay  the  plain- 
tiffs : —  Heldy  on  demurrer,  that  the 
plea  was  bad.     Ileald  v.  Kenworthy^ 

739 

PRINCIPAL  AND  SURETY. 

See  Bond. 

Guarantee. 
Intebroqatories,  (3). 

PRIOR  PUBLICATION, 
S^se  Libel. 

PROHIBITION. 
See  County  Court,  (1). 

PROHIBITORY  STATUTR 
See  Conveyancer. 

PROMISSORY  NOTR 
See  Usury,  (2). 


PROPRIETOR 
See  Copyright. 

RAILWAY  COMPANY. 

See  Carrier. 

Passengers  Assurance 
Company. 

(1).   Validity  of  Bye  Law, — Pcusen- 
gers*  Luggage, 

The  169th  section  of  the  5  &  6 
Will.  4,  c.  cviL,  which  incorporated 
the  Great  Western  Railway  Com- 
pany, enacts,  *that,  without  extra 
charge,  it  shall  be  Lawful  for  every 
passenger  travelling  upon  the  rail- 
way to  take  with  him  articles  of 
clothing  not  exceeding  forty  pounds 
in  weight  and  four  cubic  feet  in 
diinensions ;  and  that  the  company 
shall  in  no  case  be  responsible  for 
any  things  whatsoever  carried  upon 
the  railway  with  any  passenger,  other 
than  such  passenger*s  articles  of 
clothing,  not  exceeding  the  weight 
and  dimensions  aforesaid;  Provided 
that  nothing  herein  contained  shall 
extend  to  make  liable  the  com])any 
further  than  where,  according  to  law, 
stage  coach  proprietors  and  common 
carriers  would  be  liable.**  Section  144 
enables  the  company  to  make  bye- 
laws  "for  the  good  government  of 
the  affairs  of  tlie  company,  and  for 
the  management  of  the  said  under- 
taking.** The  company  made  a  bye- 
law,  that  every  first-class  jiasscnger 
should  be  aUowed  to  carry  112 
pounds  of  luggage  free  of  charge,  but 
that  the  company  would  not  be  re- 
sponsible for  the  care  of  the  same, 
imless  booked  and  the  carriage  there- 
of paid  for  : — Held^  that  the  com* 
pany  had  no  power  to  make  the  bye- 
law,  since  it  was  in  contravention  of 
the  169th  section.  WUlianu  v.  The 
Great  Western  Eatltvay  Company,  IS 
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RAMSGATE  HARBOUR 
ACTS. 

See  fiOCAL  AND  Personal  Acts. 

RATK 
See  Church. 

RATIFICATION. 

See  Infant. 
Payment. 
Set  Off. 

REDEMPTION  OF  LAND 
TAX. 

See  Land  Tax. 

REGUL^  GENERALES. 

I.  Rule  applying  provisions  as  to 
pleadings  and  practice  in  Common 
Law  Procedure  Act,  1852,  the  Re- 
gulae  General es  of  Hilary  Term, 
18o3,  and  the  Pleading  Rules  which 
came  into  oi)ercition  on  the  first  day 
of  Trinity  Tenu,  1853,  to  the  Com- 
mon   Law   Pi-ocedure    Act,    1854, 

398 

II.  Rule  directing  affidavits  to 
be  made  in  the  first  person,  and  to 
be  divided  into  paragraphs.  Ih, 

1.  Issue  of  fact  to  be  tried  by  a 
Judge  without  a  jury.  399 

2.  Subpoena  thereon  and  in  other 
cases.  Ih. 

3.  Nisi  Prius  Record  therein.  Ih, 

4.  Postea  therein,  on  a  verdict 
for  plaintiff  on  all  the  issues,  where 
the  cause  is  tried  in  London  or  Mid- 
dlesex, and  where  the  defendant 
apj)ears  at  the  trial.  Ih, 

5.  The  like,  where  the  trial  was 
at  the  Assizes.  400 

G.  The  like,  where  one  issue  is 
found  for  the  plaintiff  and  another 
for  the  defendant,  the  latter  going  to 
the  whole  action.  Ih, 

7.  Judgment  thei'eon  for  plaintiff, 

401 


8.  Execution  thereon.  401 

9.  Writs  of  execution  where  the 
Court  or  a  Judge  decides  on  matters 
of  account.  Ih, 

10.  Writs  of  execution  where 
matter  of  account  is  referred  to  and 
decided  on  by  an  arbitrator,  officer 
of  the  Court,  or  county  court  judga 

402 

11.  Special  case  for  the  opinion  of 
the  Court  under  section  4  of  the 
Common  Law  Procedure  Act,  1854, 
where  the  allowance  or  disallowance 
of  a  particular  Item  or  items  de*- 
ponds  on  a  question  of  law.  Ih, 

12.  Issue  to  be  tried  by  a  jury 
where  the  Court  or  Judge  has  di- 
rected it,  imder  section  4,  where  the 
allowance  or  disallowanoe  of  a  parti- 
cular item  or  items  depends  on  a 
question  of  fisict.  403 

1 3.  Postea  thereon.  Ih, 

14.  Special  case  stated  by  an  ar- 
bitrator under  sect.  5  of  the  Common 
Law  Procedure  Act,  1854.  Ih, 

15.  Judgment  thereon  when  a 
judgment  has  been  ordered.  404 

1 6.  Postea,  where  the  Judge  upon 
the  trial  of  an  issue  in  fact  before 
him,  under  sect.  1,  directs  an  arbi- 
tration as  to  part  of  the  claim  under 
sect.  6  of  the  Common  Law  Proce-. 
dure  Act,  1854.  76. 

17.  Writ  of  Habere  Facias  Pos-. 
sessionem  on  a  rule  to  deliver  pos^. 
session  of  land  pursuant  to  an  award. 

405 

18.  Judgment  for  the  plaintiff  on 
a  special  case  stated  under  section  32 
of  the  Common  Law  Procedure  Act, 
1854.  406 

19.  Judgment  of  affirmance  by 
the  Court  of  Error  in  Exchequer 
Chamber  on  a  special  case.  Ih, 

20.  Judgment  of  reversal  in  the 
like  case.  407 

21.  Judgment  of  Court  of  Appeal 
in  Exchequer  Chamber  on  a  disposal 
of  the  appeal  in  the  plaintiff's  favour 
where  .judgment  for  him  had  been 


^ven  in  the  Coun  below,  undet  the 

ilst  and  42n>i  sectiona  of  the  Com- 

maa  I^w  Procedure  Act,  1854.  407 

2it.   Fi.    fa.    against   a    garnishee, 

Vt&er  the  63rd  aect.ion  of  the  Com- 

a9&    Law    Procedure    Act,     1854, 

•^ikBtv  debt,  not  di»put«d  or  garnishee 

^  not  ap|>ear.  408 

as.  Ca.  sa.  iu  the  like  case,       409 

S4.  Writ     againBt     fpimiahee     to 

fc4taus>?  why  the  judgment   cre- 
ahould    not    have     cxccutjou 
MbiuBt  bim  for  the  debt  disputed  b3r 

'-Tjfl.   Declaration  thereon.  410 

t^  Pint  thereto.  411 

yi,   IsHue  thereon.  /5. 

.  PoBtea  thereon.  P>- 

.  Judgment  for  phiiutiff  there- 

,  Fl  fa.  therL'iu.  lb. 

n.  Ca.  sa.  therein.  412 

.  Judgment   for  pituntiff  after 
t  that  a  mandamus  do  issue, 
r  nectiou    71    of  the  Common 
r  Prowdui-e  Act.  1854.  413 

llSS.  Writ  of  iTir[nii7  to  asoertoin 
db  expenae  iDciirred  bj  the  doing  of 
^tWrt,  and  for  the  doiug  of  which  & 
lAAMbmuH  wa.*!  i^ued.  lb. 

.  B4.  Writ  of  execution  in  detinue. 


BENT. 
See  Devtbe,  (2). 

Statute  or  Limitatiorh,  (ti 

RENT-CHABGE. 
5m  Coots,  (3). 

Statute  of  Luiitations,  (SJ 

REPLEVIN. 
&x  Costs,  (^). 

REPLICATION. 
Ste  Statute  of  Lhotatioks,  (u 

REPUTED  OWl^ERSHnJ 

Ste  BAlfKEBPT,  (I). 

REVENUE, 
See  Evidence,  (1). 

RIGHT   OF  WAT. 
Sk  Wat. 

RIVER. 

Aw  Bhip- 


SET  OFF. 


SHIP. 
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SECONDARY   EVIDENCE. 
See   Evidence,  (2). 

SECURITY  ON  LAND. 
See   Usury. 

SEQUESTRATION. 

In  the  year  1836,  the  archdea- 
conry of  Dorset  was,  by  order  in 
council,  dissevered  from  the  xlioccse 
of  Bristol,  and  annexed  to  the  dio- 
cese of  Salisbury.  After  the  an- 
nexation, S.,  who  had  been  registrar 
of  the  Bishop  of  Bristol,  continued 
to  act  as  registrar  under  the  Bishop 
of  Salisbury.  In  the  year  1840,  a 
writ  of  sequestration  against  the 
rector  of  a  parish  within  the  arch- 
deaconry was  directed  to  tlie  then 
Bishop  of  Salisbury,  and  delivered 
to  S.  Sequestrators  were  appointed 
under  the  seal  of  the  bishop,  and  the 
writ  remained  in  the  office  of  S. 
That  Bishop  of  Salisbury  having 
died,  and  a  new  bishop  having  been 
appointed, — Held,  first,  that  the  suc- 
ceeding bishop  was  bound  to  return 
the  writ  directed  to  his  predecessor. 
Secondly,  that,  although  the  writ,  if 
directed  to  the  Bishop  of  Bristol, 
might  have  been  valid  by  the  6  &  7 
Will.  4,  c.  77,  &  20,  yet  that,  under 
the  above  circumstances,  it  was  too 
late  to  object  to  the  form  of  the 
writ. 

Sernble,  that  the  10  <fe  11  Vict.  c. 
98,  which  provides  for  the  saving  of 
the  powers  of  the  Ecclesiastical 
Courts,  does  not  apply  to  the  act  of 
issuing  a  sequestration  upon  a  fieri 
facias  de  bonis  ecclesiasticis  by  a 
bishop,  in  which  he  acts  as  ecclesias- 
tical sheriff.    Phefps  Y.  St.  John,  895 

SET  OFF. 

See  Bill  of  Exchaxge,  (2). 
Contract,  (3). 

It  is  a  good  answer  to  a  plea  of 


set-off,  that  the  amount  has  been 
paid  by  a  person  professing  to  act  as 
agent  for  and  on  account  of  the 
plaintiff,  though  without  his  autho- 
rity;  and  that  the  latter  ratified  the 
act  at  the  time  of  the  triaL 

The  treasurer  of  a  corporation 
paid  their  clerk  (the  defendant)  the 
amount  of  his  year's  salary,  both 
parties  believing  at  the  time  that 
the  treasurer  had  the  authority  of 
the  corjwration  to  make  such  pay- " 
ment ;  but  the  treasurer  had  no  such 
authority,  and  the  corporation  after- 
wards repudiated  the  payment  and 
dismissed  the  defendant  from  their 
service.  In  an  action  against  the 
defendant  for  the  recovery  of  certain 
monies  paid  to  him  on  account  of 
the  cori>oration  :  —  Held,  that  the 
cori>oration  wjis  entitled,  at  the 
trial,  to  ratify  the  act  of  their  trea- 
surer, and,  consequently,  that  the 
defendant  could  not  set  off  the 
amount  of  his  salary  as  due  to  him 
from  the  corporation.  Simpson  v. 
Egffington,  845 

SETTLEMENT. 

See  Bankrupt,  (5). 
Stamp,  (2). 

SEVERAL  MATTERS. 

See  Equitable  Defence. 

SHAREHOLDER 
See  Bankrupt,  (5). 

SHARES. 
See  Mining  Company. 

SHIP. 

See  Barratry. 
Charterparty. 

(1).  LiahilUi/ of  Owner. 

Where  a  vessel  is   sunk  by  un- 
avoidable accident  in  a  public  navi- 
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SPECIAL  CASE 


gftUe  rirer,  whetlicr  in  tte  usual 
tauik  of  navigatioa  or  not,  it  is  tlie 
doty  of  the  owner,  so  long  as  he  con- 
tianes  to  have  the  possession  and 
oootFol  of  tlie  vessel,  to  take  due  pre- 
mation  to  prevent  injitiy  to  other 
TMuIb  by  theii-  striking  agninst  it; 
gad  tluaoblig»tiou  maylie  transferred 
vi&  the  tranafur  of  the  possession 
■od  control  to  luiotlicr  person;  and, 
ontlieabaiiiiioninent  of  tliepoesesaion 
Mid  oontrol.  the  oblij^.ition  ceases. 
WMlev.  Cria]},  313 

(S).    LiabiUly   of  Oioner  for 

A'eceasaries. 
fiereral  sailors  on  board  a  mer- 
liualt  Tcssol,  having  met  with  a 
aetioni  a<»;ident  in  weighing  the 
TeOMtW  anchor,  were  taken  on  shore 
by  tlie  CMptniii  to  the  ])laiutifl's,  a 
pltilio'housc,  the  cnptiiin  telling  the 
plidi^thiLt  tlfe  owner  of  the  vea- 
■^  irOflld  yay  fur  whnt  the  sailors 
had.  The  ciptiin  immediateiy  af- 
tOWMdB  hircil  some  fresh  hands,  and 
pMMeeded  on  the  voyage.  At  the 
tdue  tlip  sailoi's  were  entrusted  to 
the  0*re  of  the  ploiutitf,  there  was  no 
probaWIity  that  tliey  wrjidd  be  able 
duties  for  that  voy- 


STATUTE  OF  UMITATIONS. 

SPECIAL  INDORSEMENT. 
See  Wrtt  of  Summons. 

STAKE  HOLDER 

See  Wager. 

STAMP. 

(1).  Cimveyanee — "  Property^ 

The  assignment,  by  deed,  of  the 

ffOodvjiU  of  a  trade,  is  a  conveyanoe 

of  "property"   within   the    Stamp 

Act,  13  4  U  Vict.  c.  97,  Schcd.  tit 

"  Conveyance,"  and,  as  such,  i»  liable 

to  ad  vaJorem  duty.     Potter  v.  The 

CominimoTura  of  Inland  Severmf, 

1*7 
(2),  SetUement  (/  "  definite  and  «r- 
tain  Sum." 
The  Bssigmnent  t^  trustees  of  a 
marriage  settlement,  of  a  policy  ot 
inBuranoe  effected  on  the  settlor's 
life  for  a  sum  named,  and  all  mouin 
assured  or  to  become  jiayablc  by  or 
under  the  policy,  is  not  liable  to  the 
payment  of  od  valorem  dutv  under 
the  13  <t  14  VicL.c.  97,*Sched. 
"  Settlement,"  as  lieing  a  deed  where- 
by any  ilefinite  aiui  certain  principal 
if  money  is  settle<L     SanvUie 
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them  80  affixed  for  a  long  time,  witth- 
out  the  knowledge  of  the  plaintiffs, 
by  means  whereof  large  quantities 
of  the  plaintifi&*  gas  flowed  out  of 
their  pipes ;  that  the  defendants,  ma- 
liciously contriving  to  prevent  the 
plaintiffs  from  discovering  the  tres- 
imsscs  so  committed  till  six  years 
should  have  elapsed,  fraudulently, 
and  without  the  plaintiffs* knowledge, 
cut  off  from  the  plaintiffs*  gas  pipes 
the  gas  pipes  of  the  defendant  so 
affixed  thereto,  and  fraudulently,  and 
without  the  plaintiffs*  knowledge, 
stopped  and  plugged  up  the  gas  pipes 
of  the  plaintiffs  where  the  gas  pipes 
of  the  defendants  had  been  so  afi&xed : 
by  means  whereof  the  plaintiffs  were 
prevented  from  discovering  the  tres- 
|)afises  until  six  years  from  their  com- 
mission had  elapsed,  and  thereby  the 
remeily  of  the  plaintiffs  by  action 
became  barred  : — Hddy  that  the 
count  disclosed  a  good  cause  of  ac- 
tion. The  Imperial  Gas  Light  and 
Coke  Company  v.  TJie  London  Ga^ 
LigJU  Companj/y  39 

(2).  Hent. 

The  limitation  prescribed  by  the  3 
<k  4  Will.  4,  c.  27,  does  not  apply  to 
an  action  on  a  collateral  covenant  for 
payment  of  a  rent  charged  on  land, 
and  the  covenantee  may  rcover  da- 
mages for  the  breach  of  that  covenant, 
notwithstanding  his  right  to  recover 
the  rent-charge  is  barred  by  the 
above  statute.  Manning  v.  Plielps,  59 

(3).  Agreement  amounting  to  Part 
PaymerU. 

In  1833,  the  plaintiff  married,  at 
which  time  his  wife  was  the  holder 
of  a  promissory  note  made  by  the 
defendant,  and  which  had  been  given 
to  her  whilst  sole.  In  1834  the 
plaintiff's  wife  died,  after  giving  birth 
to  a  child  It  was  then  agreed  be- 
tween the  plaintiff  (who  claimed  the 
note  as  the  representative  of  his  late 
wife,  and   the   defendant,   that  the 


latter  should  maintain  the  child,  and 
that  in  consideration  thereof  the  de- 
fendant should  receive  the  rents  of 
certain  cottages  which  had  been  the 
property  of  the  plaintiff's  wife,  and 
that  he  should  also  retain  the  in- 
terest to  become  payable  on  the  note. 
In  1839,  the  defendant  signed  an  in- 
dorsement on  the  note,  to  the  effect, 
that  all  interest  upon  the  note  was 
then  paid.  The  defendant  continued 
to  maintain  the  child  to  the  time  of 
its  death  in  1848.  In  1853  letters 
of  administration  were  granted  to 
the  plaintiff;  and,  subsequently,  in 
the  same  year,  the  plaintiff  brought 
the  action  on  the  note  : — Held,  per 
Alder  son,  B.,  PlaUy  B.,  and  Martin^ 
B.,  (dubitante  Parke,  R),  first,  that 
the  agreement  between  the  plaintiff 
and  the  defendant,  that  the  future 
maintenance  of  the  child  should  be 
taken  in  part  payment  of  the  interest 
upon  the  note,  and  which  had  been 
acted  upon  within  six  years  before 
action  brought,  was  a  sufficient  pay- 
ment of  interest  within  the  proviso 
of  the  2nd  section  of  the  9  Geo.  4, 
c.  14  :  Secondly,  that  the  contract 
being  with  a  person  acting  on  behalf 
of  intestate's  estate  and  for  itsbenefit, 
the  administration  had  relation  back 
to  what  was  done  after  the  death  of 
the  intestate  and  before  the  grant  of 
letters  of  administration,  so  as  to 
entitle  the  plaintiff  to  sue  as  admi- 
nistrator on  a  promise  made  to  him 
as  such.     Bodger  v.  Arch^  333 

(4).  Admission  of  Tide, 

By  indenture  dated  the  27th  of 
October,  1827,  between  the  defend- 
ant of  the  one  part,  and  the  plaintiff 
of  the  other  part,  after  reciting  that 
certain  copyhold  premises  were  sur- 
rendered to  the  plaintiff  for  securing 
repayment  of  300i  by  him  that  day 
lent  to  the  defendant,  the  plaintiff 
covenanted,  on  repayment  of  that 
sum  and  interest  on  the  27th  of 
April,  1828,  to  surrender  the  pre- 
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rejected  within  seven  days  after  the 
delivery  of  the  abstract  of  title :  Pro- 
vided, that  the  said  solicitor  shall 
be  at  liberty  to  accept  or  i*eject  such 
title  at  his  own  option;  but,  if  the 
same  is  rejected,   and   no   advance 
shall    have    been    made,   then    the 
agreement    to    be    null    and   void. 
13thly,  that,  if  the  defendant  shall 
give  the  plaintiff  one  month's  notice 
in  writing  of  any  sum  of  money  to 
be  advanced  to  him  under  the  agree- 
ment, and  he  shall  not  take  up  the 
money  at  the  expiration  of  the  notice, 
Al,  per  cent,  interest  shall  be  payable 
by  the  defendant  to  the  plamtiff  in 
respect  of  the  sum  specified  in  such 
notice  from  the  day  such  notice  shall 
expire,  in  the  event  of  the  defendant, 
at  any  time  thereafter,  requiring  an 
equal  or  larger  advance;  and  if  he 
shall  only  require  a  smaller  advance, 
then  such  interest  as  aforesaid,  from 
the  time  aforesaid,  shall  be  payable 
on  such  smaller  sum.     17thly,  that, 
if  the  defendant  shall  at  any  time  be 
desirous  of  paying  off  the  advances 
made  to  him,  or  any  portion  of  them, 
it  shall  be  lawful  for  him  so  to  do, 
upon  giving  two   calendar  months* 
notice  in  writing  to  the  plaintiff  of 
his  intention,  and  the  plaintiff  agrees 
to  accept  the  same ;  but  such  pay- 
ment or  payments  shall  not  in  any 
way  interfere  with  or  annul  the  5iik 
article   of  this   agreement : — Held, 
first,  that  the  deed  was  not,  upon  the 
face  of  it,  usurious,  inasmuch  as  the 
premium  of  IL  per  cent,  was  not  to 
be  paid  for  forbearance  of  a  loan, 
but  as  a  compensation  for  the  agree- 
ment to  be  ready  to  advance  the 
15,000/.    in   the  manner  required ; 
Secondly,  that  an  advance  of  some 
money  was  not  a  condition   prece- 
dent to  the  obligation  to  pay  the  IL 
per  cent.  : — ^per  Fa/rkey  B.,  and  Ma^ 
tiny  B. ;  PlcUtj  B.,  dissentiente. 

HMy  also,  that  where  money  is 
lent  at  usurious  interest  on  personal 
security,  as  well  as  on  security  on 


land,  the  contract  is  altogether  void, 
and  is  not  protected,  as  to  the  per- 
sonal security,  by  the  2  &  3  Vict,  a 
37.     Fusadl  v.  Dcmidy  581 

(2)  Promiaaory  Note, 

A  delaration  stated,  that,  in  consi- 
deration the  plaintiff  would  discount 
the  joint  and  several  promissory  note 
for  700Z.,  payable-three  months  after 
date,  of  the  defendant  and  one  H.  S., 
the  defendant  promised  the  plaintiff 
in  the  event  of  the  note  not  being 
paid  at  maturity,  to  pay  him  interest 
on  the  amount  of  tJie  note,  at  the 
rate  of  1^.  in  the  pound  per  month  : 
The  declaration  then  alleged,   that 
the  plaintiff  did  then  discount  the 
said  note,  and  that  it  was  not  paid 
at  maturity,  and  still  remained  un- 
pcdd;  and  Ldd  as  a  breach  the  non- 
payment by  the  defendant  of  certain 
of  the  monthly  instalments.      Plea  : 
that  it  was  corruptly  agreed  between 
the    plaintiff,    the    defendant,    and 
H.  S.,  that  the  plaintiff  should  dis- 
count the  note,  and,  as  the  proceeds 
of  such  discounting,  advance  to  the 
defendant  595/.  only,  and  that  the 
plaintiff  should  receive  for  such  ad- 
vance the  amount  of  the  note  on  its 
arriving  at  maturity,  and  that  the 
plaintiff  should  give  further  day  of 
payment  of  the  amount  of  the  note 
for  an  indefinite  period,  to  commence 
when  the  note  should  become  due ; 
and  that,  for  the  forbearing  of  pay- 
ment of  the  sum  of  595/.,  the  de- 
fendant   should    pay    the    plaintiff 
105/.,  being  the  difference  betweei^ 
700/.  and  595/.,  three  months  after 
the  advance,  and  for  the  forbearing 
of  payment  on  the  sum  of  700/.  sa 
made  up,   such  sum   of  1«.  in  the 
pound  per  month,   on   the  sum  of 
700/.,   payable  monthly  as  in  the 
declaration    mentioned.      The    plea 
then  alleged,  that,  to  secure  the  sai4 
loan  and  interest  thereon,  the  de- 
fendant agreed  to  confess,  and  did 
confess  a  judgment  against  himself 
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to  the  plaintiff  for  1400/.,  and  that 
the  said  judgment  was  duly  registered 
In  the  Court  of  Common  Pleas,  in 
the  mode  provided  for  by  the  statute 
in  order  to  affect  the  lands,  tene- 
ments, and  hereditaments  of  the  de- 
fendant : — Heldy  that  the  plea  was 
bad,  the  agreement  relied  upon  not 
being  usurious;  and  that,  as  the 
transaction  was  based  on  a  promis- 
sory note,  the  whole  transaction  was 
rendered  legal  by  the  3  <k  4  WilL  4, 
c.  98,  s.  7.  iSemple  v.  ComewcUl.  617 

WAGER 

See  Bill  of  Exchange,  (2). 

To  an  action  for  money  had  and 
received,  the  defendant  pleaded,  that 
the  money  had  been  deposited  by  the 
plaintiff  in  the  defendant's  hands,  as 
stakeholder,  to  abide  the  event  of  a 
certain  illegal  game,  on  which  event 
the  money  had  been  wagered  by  the 
plaintiff.  Replication,  that,  before 
the  result  of  the  wager  was  ascer- 
tained, the  plaintiff  repudiated  the 
wager,  and  required  the  defendant  to 
repay  the  money  to  him : — Held,  on 
demurrer,  that  the  replication  was 
good,  and  that  the  plea  was  bad  for 
not  alleging  that  the  wager  had  been 
determined.  Martin  v.  IIewso7i,   737 

WARRANT  OF  ATTORNEY. 

See  Insolvent. 

WARRANTY. 

An  agreement  for  the  sale  and 
delivery  of  certain  oil,  described  as 
"  foreign  refined  rape  oil,  warranted 
only  equal  to  samples,"  is  not  com- 
plied with  by  the  tender  of  oil  which 
is  not  "foreign  refined  rai)e  oil," 
although  it  be  equal  to  the  quality  of 
the  samples.     Nichol  v.  Godts,     191 

WASTE. 
See  Common. 


WATERWORKS. 
See  Bristol  Watebwobk& 

WAY. 

(1).   User '' 08  of  Eighir 

In  1823,  M.  built  two  adjoining 
houses,  behind  each  of  which  was  a 
piece  of  ground  appropriated  as  a 
yard,  but  no  wall  divideid  the  yank 
In  1832,  M.  permitted  the  defend- 
ant to  occupy  one  of  the  hoosei 
without  payment  of  rent^  and  be  was 
accustomed  to  pass  over  the  yard  of 
the  other  house,  which  was  let  from 
time  to  time  to  different  tenants,  to  a 
public  highway.  M.  continued  owner 
of  both  houses  until  his  death  in  De- 
cember, 1838.  In  August,  1839, 
the  trustees  under  his  will  conveyed 
the  last-mentioned  house  and  the 
ground  behind  it  to  a  person  thioo^ 
whom  the  plaintiff  derived  his  title. 
In  September,  1839,  the  trustees 
conveyed  the  other  house  and  ground 
to  the  defendiint,  who  continued  to 
occupy  it,  and  use  the  way  across  the 
plaintiffs  yard  without  interruption 
until  the  year  1853  : — Hdd,  that 
there  was  no  user  of  the  way  "  as  of 
right "  for  twenty  years,  within  the 
meaning  of  the  2  <k  3  WilL  4,  c.  71, 
s.  2.      Wirulahip  v.  Hudspeth,  5 

(2).  O/NeceasUy, 

A  right  of  way  of  necessity  can  only 
arise  by  grant,  express  or  im]>lied. 

Where,  to  an  action  of  trespass 
qu.  cl.  fr.,  the  defendant  pleaded,  that 
one  N.  S.,  until  and  at  the  time  of 
his  death,  wtis  seised  as  well  of  the 
said  close  in  which,  <kc.,  holdcn  by 
him  of  the  manor  of  H.,  as  also  of 
another  adjoining  close,  called  Y., 
holdcn  of  the  manor  of  T. ;  and  that 
the  said  N.  S.  had  no  way  to  close 
Y.  except  over  the  said  close  in 
which,  <kc. ;  and  that  on  his  death 
the  said  closes  respectively  escheated 
to  the  lords  of  the  manors  of  H.  and 
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T.,  and  that  the  lonl  of  T.,  by  virtue 
of  the  premises,  from  and  after  the 
death  of  the  said  N.  S.,  until  and  at 
the  time  when,  <fec.  necessarily  had 
and  still  of  right  ought  to  have  a 
certain  necessary  way  on  foot,  <fec. 
over  the  said  close,  <fec.,  to  and  from 
the  said  close  called  Y.,  at  all  times 
of  the  year,  for  the  necessary  use  and 
occupation  of  the  close  called  Y.,  the 
same  being  such  way  as  had  been 
and  was  used  in  the  lifetime,  and 
until  and  at  the  time  of  the  death 
of  the  said  N.  S.,  and  the  most 
convenient  way  over  the  said  close, 
in  which,  <bc.,  to  the  said  other  close. 
The  plea  then  justified  the  trespasses 
as  the  servant  of  the  lord  of  the 
manor  of  T.  : — Hddy  on  the  motion 
for  judgment  non  obstante  yeredicto, 
that  the  plea  was  bad. 

Hddy  also,  that,  assuming  title  by 
escheat  to  be  equivalent  to  title  by 
grant,  the  plea  was  bad  in  not  aver- 
ring that  the  lord  of  the  manor  of  T. 
had  no  other  way  at  the  time  of  the 
trespass.     Proctor  v.  Hodgson,    824 

WEIGHTS  AND  MEASURES. 

•  A  contract  for  the  sale  of  a  cer- 
tain number  of  tons  of  iron  by  the 
ton  "  long  weight,"  is  not  in  contra- 
vention of  the  stats.  5  &  6  Will.  4, 
c.  63,  and  the  5  Geo.  4,  c.  74 ;  and 
consequently  such  contract  is  valid. 
Per  PoUock,  C.  B.,  PlaU,  R,  and 
Martiriy  R;  Pa/rke,  R.,  dubitante. 
Jones  V.  Giles,  119 

WILL. 
See  Devise. 


WITNESS. 
See  Evidence,  (1). 
Interbooatories. 


WRIT  OF  SUMMONS. 
See  Declaration. 

(1).  Special  Iiidorsement, 

In  an  action  on  a  bill  of  exchange, 
the  writ  was  specially  indorsed  for 
31/.  8«.  9c/.  "  being  balance  of  princi- 
pal, interest,  and  expenses  of  noting, 
due  on  a  bill  of  exchange  for  75/.  9«. 
dated  <kc. : — Held,  that  the  expenses 
of  noting  were  not  "  a  liquidated  de- 
mand "  within  the  27th  section  of  the 
Common  Law  Procedure  Act,  (1852), 
15  <Ss  16  Vict  c.  76,  and  conse- 
quently, that  the  indorsement  was 
irregular,  and  the  plaintiff  was  not 
entitled  to  sign  final  judgment  under 
the  29th  section,  on  the  fisdlure  of  the 
defendant  to  enter  an  appearance 
within  the  specified  time.  Rogers  v. 
HurU,  474 

(2).  Indorsement  of  Interest, 

The  25th  section  of  "  The  Com- 
mon Law  Procedure  Act,  1 852"  which 
enables  a  plaintiff  to  make  on  the 
writ  of  summons  a  special  indorse- 
ment of  his  claim,  with  interest,  is  not 
confined  to  cases  in  which  interest  is 
payable  by  contract,  express  or  im- 
plied. Therefore,  where  a  plaintiff 
by  such  indorsement  claimed  interest 
on  an  I.  O.  U.,  and  in  defEiult  of  ap- 
pearance signed  judgment: — Held, 
that  the  judgment  was  regular. 

But,  in  all  cases,  except  of  those  of 
bills  of  exchange  and  promissory 
notes,  if  a  plaintiff,  by  such  indorse- 
ment, claims  interest  where  it  is  not 
due  by  contract,  express  or  implied, 
and  on  default  of  appearance  signs 
judgment  for  it,  the  Court  will  set 
aside  the  judgment,  and  make  the 
attorney  pay  the  costs.  Rodway  v. 
Lucas,  667 
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